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TRIBUTE OF RESPECT TO THE MEMORY OF HON. 
AMOS R. MANNING. 





SvuprREME Court, Montcomery, Dec. 15, 1880. 


On motion of Hon. H. C. Tompxis, Attorney General, it is 
ordered that the following Resolutions, relating to the death 
of Hon. A. R. Mannina, late Associate Justice of the Supreme 
Court of Alabama, be spread upon the minutes of this court. 


The Bar ot the Supreme Court has to mourn the death of 
one of the distinguished judges of that court, the late Amos 
REEDER Manninc. By this sad event, we are once more 
reminded that in the midst of life we are in death, and 
plainly admonished to consider whence we are, and whither 
we are going. : 

Judge MANNING was born in the State of New Jersey, but 
removed to Alabama in his early boyhood. Being admitted to 
the Bar in early manhood, he commenced the practice of his 
profession in Marengo, and the adjoining counties. While 
residing in Marengo, he was elected as senator from that 
county to the General Assembly of this State, where he 
stood high as an intelligent, faithful, and competent legisla- 
tor. About the year 1851, or 1852, he removed to the city 
of Mobile, and engaged in the practice of his profession at 
first, and for a short time, in partnership with Hon. W. = 
Brooks; and afterwards, for many years, with Hon. Perc 
Waker. While residing in Mobile, he was elected to the 
Legislature as one of the representatives of that county for 
the year 1872. In the year 1874, be was elected by the 
people of the State to the high office of Justice of the Su- 
preme Court of Alabama, w hich he filled with distinguished 
ability, dignity and honor, from that time until his death, 
which occurred in the month of September last, shortly after 
he had been re-elected a Justice of the Supreme Court. 

Our deceased friend was looked up to and greatly esteemed 
in all the relations of life—as a man, a citizen, a husband and 
father, a member of the Legislature and of the Judiciary, 
and also as a Christian ; in all of which relations, he would 
serve as an example which any of us might well endeavor to 
follow. 

In view of the life and death of such a man, we adopt the 
following Resolutions : 

















TRIBUTE OF RESPECT. 


1. Resolved, that in the death of Amos ReEpER MANNING 
the Bar of the State and all its citizens have sustained a 
heavy loss. 

2. fesolve?, that in our intercourse and acquaintance 
with Judge Mannine while at the Bar, we always recognized 
in him the able lawyer, the upright citizen, the courteous 
gentleman, and the conscientious Christian; and his eleva- 
tiou to the Bench only served to render these good qualities 
the more conspicuous in him. 

3. Resolved, that our long intercourse with Judge MANNING 
inspired us with the greatest respect and esteem for him and 
bis character, and we will ever cherish his memory with 
affectionate regard. 

4. Resolved, that we sincerely sympathize with the mem- 
bers of his family in their great bereavement. 

5. Resolved, that the Attorney -General is requested to 
present a copy of these Resolutions to the Supreme Court, 
and move that they be spread on its minutes. 


Attorney-General Tompxrns, in presenting the above Reso- 
lutions, said : 

If the Court please: I can not let this opportunity pass 
without paying an humble tribute to the memory of the 
deceased. Judge Manning had been known to me by reputa- 
tion, since first I became a citizen of the State; but it was 
not until the last few years that I discovered his many noble 
traits of character and mind, as they were develope d by a 
more intimate acquaintance and association with him. ‘Of 
him it may be truly said, that to know him was to love him, 
and the more intimately and thoroughly known, the stronger 
must be the love for the man, and the respect for his noble 
character. During the course of a long and active life, 
Judge Manning has been called upon to serve his country 
and people in many and varied eapacities; and I do not 
think I could pay to him a higher tribute than to say, that 
which all who are acquainted with his history will most cor- 
dially indorse, that not in ove of them did he ever fail to 
discharge his duty with credit to himself, and with honor to 
his people. In the memorable legislative contest of 1872, 
Judge Manning was a member of the House of Representa- 
tives of this State. That was atime of trial, and an occasion 
when all but brave men quailed; but he, impelled by the 

same heroic devotion to duty, which was ever a marked 
characteristic of the man, stood among the boldest ot the 
opponents of usurpation, and let no fear of consequences 
deter him from walking in the path that duty and patriotism 
marked out. But, if the court please, it is not so much to 
Manning the bold, patriotic and honest politician, that we 
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meet to-day to pay tribute, as it is to the able, upright, and 
just judge, and the pure and noble man. It was as a judge 
the deceased won his brightest laurels, and as a man that he 
bound himself to us by the strongest and tenderest ties. 
Judge Manning was, perhaps, not so quick in arriving at con- 
clusions as many who have adorned our Bench ; yet, but few 
will deny, that his conclusions, when reached, were the result 
of processes of reasoning so accurate, and were in themselves 
so patently correct, as to be almost axiomatic. The very 
deliberation and care, and consequent tardiness in delivering 
opinions, upon the many and intricate questions of law that 
were presented to him as a judge, only show the thorough 
conscientiousness and devotion of the man. Among the 
many qualities possessed by the deceased which so well 
fitted him for the eminent position he filled, none was more 
prominent than the entire absence of that pride of opinion, 
which is so incompatible with correct judgment. We are 
told that, when that eminent lawyer and pure and upright 
judge, Sir MarrHew Hate, was elevated to the bench, he 
composed eighteen resolutions, as “Things necessary to be 
continually had in remembrance.” Among those eighteen, 
were the two following, so necessary in the attainment of 
truth, and in reaching a just judgment, namely: 1. “ ThatI 
suffer not myself to be prepossessed with any judgment at 
all, till the whole business and both parties be heard.” 2. 
* That I never engage myself in the beginning of any cause, 
bnt reserve myself unprejudiced till the whole be heard.” 
The principles involved in these rules were certainly those 
which marked Judge Manning’s judicial career. Without 
them as guides, the most brilliant intellects must frequently 
reach conclusions that can not stand the test of reason; 
while, guided by them, the judge with haif the quickness of 
perception will by his opinions build for himself a monument 
that shall stand through all time, and will win in every age 
the admiration of the seeker after truth. To this great qual- 
ity Judge Manning added powers of painstaking investigation, 
a depth of research, and an accuracy in the use of our lan- 
guage, that must ever make his opinions models of judicial 
composition. 

But, if the judge, by these means, woh our respect and 
admiration, it is to the man that we must offer our sincerest 
tribute of love and praise. Tiis conscientiousness and de- 
votion to duty as a judge would have been impossible to a 
man of less purity of heart and nobleness of soul. In every 
relation of life, Jadge Manning was a shining example of that 
highest type of manhood—a Christian gentleman. In social 
life, he deemed it not beneath his dignity to unbend, and 
become the pleasant genial companion, an acquisition to any 
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company in which he might be thrown. But, if the court 
please, [ must forbear. The subject is one that might well 
enlist more eloquent voice, and more lengthy comment than 
I have the power to give it. To the praise of his many 
other private and civie virtues, I yield to those whose iuti- 
mate and longer acquaintance with the man, and whose 
greater ability, better fit them to speak. Judge Manning 
has left his impress upon our people, and his life has adorned 
our State. Over his grave all who knew him can shed tears 
of heartfelt sorrow, and his memory must ever be green in 
our hearts; for, take him all in all, morally, mentally and 
socially, he presented 
**A combination and a form, indeed, 


On which every God did seem to set his seal, 
To give the world assurance of a man,” 
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Admission of Attorneys. It is ordered by the Court, that 
attorneys of the age of twenty-one years, licensed by the 
Cireuit Courts or Courts of Chancery of this State, and who 
have for two years thereafter practiced in the courts of this 
State, will be admitted to the Bar of this Court during term 
time, upon application and payment of the usual fees, on 
filing with the clerk of this court, in writing, the oath of an 
attorney as prescribed by the statute, and the certificate of 
the Chancellor of the division (or Judge of the circuit) in 
which he resides, that he is of good moral character, and has 
so practiced for such length of time.—Adopted January 
6th, 1882. 

















ERRATA. 


In Walker v. Carroll, page 66, 18th line from top, instead of ‘‘selling a 
part of the homestead,’’ read ‘‘setting apart the homestead.”’ 5 

In Jones v. Reese, page 138, Tuos. H. Warrs appeared for Mrs. Evans, 
and D. CLopron for Mrs. Jones. 

In State Auditor v. Jackson County, pages 145-6, the case of McCall rv. 
Lorimer, 4 Watts, cited by appellant’s counsel, is erroneously printed 
Met ‘all v. Lounie r. 


In Doe, ex dem Pope v. Pickett, p. 487, the name of H. C. Tompkins 
should appear, as one of the appellants’ counsel. 
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Taylor etal. v. Harwell et ail. 
Creditors Bill in Equity to subject Debtor's Equitable Estate. 


1. Bequest of rents, profits, or income of property.—An unqualified devise of 
the rents and profits of land, or an absolute gift of the profits or income of a 
chattel, is equivalent to an absolute devise or gift of the property itself, and 
passes the legal as well as the beneficial interest ; but, when there is a mere 
power or direction to raise money for the payment of debts or legacies, out of 
the rents and profits of lands, whether it will charge the lands, or pass any 
power to raise the money by selling them, is a question of intention, to be 
determined by the construction of the will. 

2. When pecuniary legacies are chargeable on land. —The general rule is, that 
pecuniary legacies are not chargeable on lands, unless the intention so to 
charge them is manifested by express words, or by fair implication ; and 
although the courts are inclined to avoid a construction which will leave chil- 
dren unprovided for, or debts unpaid, when the power or direction is intended 
to provide for children, or for the payment of debts, yet they are not eager to 
lay hold of circumstances to that end, but rather look to the particular framing 
of the trust and the intention of the instrument. 

3. Construction of will; general rule.—In the construction of wills, as of 
other instruments, the court will look to the circumstances surrounding the 
testator when the will was made, the state of his property, and the relations 
existing between him and the persons to whom his property is bequeathed ; 
and the construction can not be varied by events occurring subsequent to the 
execution of the will. 

4. Pecuniary legacy payable out of accumulating profits of plantation in hands 
of trustee. —Where the testator devised and bequeathed a large plantation, 
with the slaves and other personal property on it, to a trustee, in trast for two 
infants, grand-children of his deceased wife ; the property to be managed and 
controlled by the trustee for their benefit, with an annual allowance to them, 
‘out of the profits of the said plantation,” of ‘‘ such sums of money as, in 
his discretion, may be right, for their support and maintenante according to 
their condition in life; the balance of said profits, if any there be, to be 
invested in lands or negroes, at his discretion,” for their benefit ; ‘‘and out of 
the profits of said plantation, when Fanny,” who was the half-sister of said 
grand-children, ‘‘arrives at the age of twenty-one, and not before, the said 
‘trustee is to pay to her the sum of $5,000 ;” held, that the legacy to Fanny 


(1) 
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(Taylor v. Harwell. } 


was payable out of the net profits of the plantation and other property during 
her minority, but was not charged on the lands ; and the plantation having 
ceased to yield any surplus profits, in consequence of the emancipation of the 
slaves before she attained the age of twenty-one, the legacy to her failed. 

5. Bequest in trust for debtor ; when liable for debts.—Testator devised a plan- 
tation, with the slaves and personal property on it, to T., ‘in trust for Mary 
and William,” grand-children of bis deceased wife, ‘‘subject to the following 
restrictions : the said T. is to manage and control the said plantation and 
property for the benefit of the said Mary and William, and to make all the 
contracts that may be necessary in keeping up the said plantation, and to dis- 
charge all the proper debts which may accrue agaiust it; he is to allow the 
said Mary and William, out of the profits of the said plantation, annually, such 
sums of money as, in his discretion, may be right, share and share alike, for 
their support and maintenance according to their condition in life; and the 
balance of said profits, if any there be, after making said annual allowance to 
said Mary and William, he is to invest in lands, negroes, or other property, 
at his like discretion, subject to the conditions herein specified, for the use 
and benefit of the said Mary and William ; and in no event is the principal of 
this bequest to be interfered with by any one, or parted with, or charged, 
except it be with the express assent of the said T., or by the express direction 
of the Chancery Court having jurisdiction for that purpose, ou a case regu- 
larly,brought before it.” Held, that William’s interest in the profits and in the 
corpus of the property, after he and Mary had each attained the age of twenty- 
one years, might be reached and subjected by bill in equity at the suit of his 
judgment creditors. 

6. Amendment of decree nune pro tunc.—When the lands sought to be sub- 
jected by the bill are correctly described in the bill, but, by mistake. the gov- 
ernment numbers are incorrectly designated in the chaucellor’s decree order- 
ing a sale, the decree may be amended at a subsequent term, nunc pro tune, by 
inserting the proper description. 


[Nov. Term, 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Austi1. 

The bill in this case was filed on the 4th January, 1871, 
by John W. Hughes, Mason Harwell, and V. 8. Perkins, as 
judgment creditors of William T. Charles, against their said 
debtor, and also against Thomas B. Taylor, Fanny Taylor, 
and the administrator and heirs at law of Mary Goodwyn, 
nee Mary Charles, deceased ; and sought to reach and sub- 
ject to the satisfaction of the complainants’ several judg- 
ments, on which executions had been returned “ No property 
found,” the interest of said William T. Charles in certain 
lands, which were particularly described in the bill, and 
which were held in trust by said Thomas B. Taylor under 
the will of Henry Lucas, deceased. By amendment, the bill 
was converted into a creditors’ bill for the benefit of all 
other creditors who might come in and contribute to the 
costs of the suit; and several other judgment creditors inter- 
vened by petition, and were made parties complainant. 
Henry Lucas, the testator, died in 1859, in Montgomery 
county, where he resided ; and his last will and testament 
was there duly admitted to probate. The clause in the will 
under which the lands sought to be subjected were held, was 


as follows: 
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“T give unto Dr. Thomas Taylor, the son of my deceased 
wife, in trust for Mary Charles and William Charles, children 
of Robert Charles, now deceased, and Fanny Charles, the 
daughter of my said deceased wife, my plantation on the 
Tallapoosa river. known as my lower plantation on the said 
river, together with all the property thereon, real, personal, 
or perishable, and of every kind and description ; subject to 
the following restrictions: the said Thomas Taylor is to 
manage and control the said plantation, and the property of 
every kind attached to it, for the benefit of the said Mary 
Charles and William Charles; he is to make all the contracts 
which may be necessary to the keeping up of the said plan- 
tation, and to pay and discharge all the proper debts which 
may accrue against it; he is to allow the said Mary Charles 
and William Charles, out of the profits of said plantation, 
annually, such sums of money as, in his discretion, may be 
right, share and share alike, for their support and mainten- 
ance, according to their condition in life ; and the balance of 
said profits of said plantation, if any there be, after making 
said annual allowance to the said Mary Charles and William 
Charles, he is to invest in lands, negroes, and other proper- 
ty, at his like discretion, subject to the conditions herein 
specified, for the use and benefit of the said Mary Charles 
and William Charles; and in no event is the principal of 
this bequest to be interfered with by any one, or to be parted 
with, or charged, except it be with the express assent of the 
said Thomas Taylor, or by the express direction of the Chan- 
cery Court having jurisdiction for that purpose, in a case 
regularly brought before it ; and out of the profits of said 
plantation, the said Thomas Taylor, when Fanny Taylor, the 
child of Washington Taylor, deceased, and Fanny Taylor, 
formerly Fanny Charles, arrives at the age of twenty-one 
years, and not before, is to pay to her, the said child of the 
said Washington Taylor, deceased, and the said Fanny Tay- 
lor, the sum of five thousand dollars; and if the said Fanny 
Taylor, child of the said Washington Taylor and Fanny Tay- 
lor, shall die before arriving at the age of twenty-one years, 
then, in that case, the said five thousand dollars is to revert 
back to the said trust estate, and is to be for the use and 
benefit of the said Mary Charles and William Charles, and 
is to constitute part of said trust estate, under the direction 
of the said Thomas Taylor; and in case that between the 
making of this instrument by me and my death, I shall add 
any property to the said plantation above described, real, 
personal, or perishable, then it is my will that the same be 
considered as a part of the property of the said plantation, 
and that all such profits thus added to the said plantation 
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shall become a part of the said plantation, and be under 
— of the said Thomas Taylor as trustee as afore- 
said.” 

The trustee accepted the trust created by the will, and 
received from the executors the possession of the plantation 
and other property embraced in the devise; and the testa- 
tor’s estate was finally settled in October, 1867. Mary 
Charles, one of the devisees named in the bequest, married 
and died before the bill was filed; and her husband also 
having died, her children and personal representative were 
made defendants to the bill. It was admitted that Fanny 
Taylor, also one of the devisees named in the bequest, was 
twenty-four years old on the 9th May, 1876; and that Mary 
and William Charles, each, was older than said Fanny. The 
prayer of the bill was, that the trustee be compelled to 
account for his management of the trust estate, and for his 
disbursements and investments of the profits; that if it 
should appear he had reserved, out of the profits, a sum sufli- 
cient to pay the legacy of $5,000 to Fanny Taylor when she 
attained the age of twenty-one years, then that the trust be 
declared terminated, so far as it was for the benefit of said 
William Charles, and that his interest in the plantation and 
property be subjected to the payment and satisfaction of the 
complainants’ judgments; or, “if the court has not power 
to declare the trust terminated as to him, or to subject his 
interest in the property to the satisfaction of said judgments, 
then to decree that the trustee shall apply his share of the 
profits, as the same may be realized, to the satisfaction of 
said judgments until they be fully satisfied, and that he 
account to the court for said profits, from time to time, as 
the court may direct; or, if it should appear that he has not 
reserved, out of the profits of said trust estate,to be paid to 
Fanny Taylor, the full sum of $5,000, but has reserved for 
that purpose as much as will amount to that sum when she 
shall arrive at the specified age, if invested at legal interest, 
then to direct him so to invest the sum thus reserved, and to 
decree that the said trust, so far as it relates to said William 
T. Charles, be terminated, and that his interest in said plan- 
tation and property be subjected to the payment of said 
judgments ; or, if it should appear that he has reserved noth- 
ing out of said profits, or has made no disposition or pro- 
vision for the purpose of carrying out the bequest in favor 
of Fanny Taylor, then that said trustee be directed to reserve, 
out of the share of the profits to which said William T. 
Charles would otherwise be entitled, so much as will amount 
to one-half of the sum necessary to complete the $5,000 to 
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be paid to Fanny Taylor, from time to time, as the profits 
may be realized ; onl when that part of said sum shall be 
realized for her which is a charge upon his interest in said 
property, or which is to be realized out of his share of the 
~~ thereof, then to decree that his interest therein shall 

e subject to the payment of said judgments, or that said 
trustee shall then apply his share of the profits, as they may 
be realized, to the satisfaction thereof until they be fully 
discharged ;’ and for other and further relief. 

The chancellor (Hon. A. C. FELDER) overruled a demurrer 
to the bill for want of equity, and his decree was affirmed 
by this court on appeal, at its August term, 1876, but “ with- 
out a consideration of the interesting and important question 
the bill involves.”-— Taylor v. Harwell, 54 Ala. 596. On hear- 
ing on pleadings and proof, the chancellor (Hon. H. AusTILL) 
held, that the complainants were entitled to subject the 
interest of William T. Charles in the profits of the trust 
estate ; and he ordered a reference to the register to ascer- 
tain and state an account of the profits, but reserved a decis- 
ion of all other questions until the report was made. The 
register reported, that the trustee had realized no profits 
from the trust estate, and that the interest of said William 
T. Charles in the net annual rents and profits of the trust 
property was not sufficient to pay a reasonable allowance 
for the support and maintenance of himself and family ; and 
the report was confirmed without objection. On final hear- 
ing, the chancellor held, that the complainants were entitled 
to have the interest of said Charles “in the lands described 
in the pleadings, being an undivided one-half interest, sold 
for the payment of said debts;’ and the decree then pro- 
ceeded: “To that end, the register is ordered to advertise 
and sell, as the law directs, the undivided one-half interest 
of William T. Charles in and to the following described 
lands,” giving the government numbers of the sections, town- 
ship, and range, and adding-—“ making 3,473.34 acres, more 
or less, which lands are in the district of lands subject to 
sale at Cahaba, and form the plantation known as the Henry 
Lucas lower plantation on the Tallapoosa river.” At a sub- 
sequent term, on motion of the complainants, this decree 
was amended nunc pro tunc, by including in the order of sale 
sections 33 and 34, “so that the description of lands in said 
decree may conform to the general directions and evident 
intent of said decree, and to the pleadings and proof in said 
cause.” 

The appeal is sued out by Thomas B. Taylor, William T. 
Charles, and Fanny Taylor, who assign as error, jointly and 
severally, the final decree, the allowance of the amend- 
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ment nunc pro tunc, and the overruling of the demurrer to 


the bill. 


P. T. Sayre, and D. Cropton, for appellants.—1. The only 
interest William Charles has in the trust property, under the 
will of Henry Lucas, is to such “support and maintenance,” 
out of the profits, as may be allowed by the trustee. The 
sole power he has is to create a charge upon the property, 
by and with the consent of the trustee, or by the direction 
of a court of equity. The trustee alone is authorized to 
manage and control the property, to make contracts, to pay 
debts against the plantation, and to dispose of the profits 
according to the directions of the will. The profits of the 
plantation would, necessarily, vary from year to year; and 
what would be a reasonable allowance one year, might be 
unreasonable the next. The amount to be allowed, there- 
fore, each year, in the discretion of the trustee, must be gov- 
erned by circumstances ; and no court can control that dis- 
cretion, or fix the amount to be allowed by the trustee. Un- 
questionably, the trustee has no power to pay debts con- 
tracted by the beneficiaries ; how, then, can any court com- 
pel their payment? The “use and benefit,” for which the 
property was held by the trustee, was limited and specific— 
confined to the single purpose of support and maintenance ; 
and therein the case differs from that of Rugely & Harrison 
v. Robinson, 10 Ala. 743. That case, moreover, was decided 
by a divided court, no two of the judges agreeing in opinion; 
and it is completely answered by the subsequent decision of 
the Supreme Court of the United States, in Nichols v. Eaton 
(91 U.S. R. 725), in which it is said: “ But the doctrine, that 
the owner of property, in the free exercise of his will in dis- 
posing of it, can not so dispose of it but that the object of 
his bounty, who parts with nothing in return, must hold it 
subject to the debts due to his creditors, though that 
may soon deprive him of all the benefits sought to be 
conferred by the testator’s affection or generosity, is one 
which we are not prepared to announce as the doctrine of 
this court.” 

The will gives to Charles nothing but a support and main- 
tenance; and this, at the sole discretion of the trustee, to be 
ascertained and determined, each year, by the profits. 
Charles could not maintain a bill against the trustee, to com- 
pel him to pay his debts; nor can his creditors maintain 
such a suit for themselves. He has no assignable interest in 
the property, or in its profits. The corpus of the property 
is to remain intact. The support and maintenance are to 
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come out of the annual profits ; and when no profits are real- 
ized, there is no fund to be applied. The discretionary 
power, vested in the trustee, depends entirely on the exist- 
ence of annual profits; and its exercise by him, when there 
are no profits, would be a breach of trust. A court of equit 
has no power to do what the trustee could not lawfully do, 
and what Charles could not compel him to do. The right 
to an annuity can not be converted into a fee-simple estate 
in the annuitant.—2 Story’s Eq. § 1065 a. Even if the court 
might compel the trustee to make some allowance out of the 
net profits, it certainly can not destroy the fund out of which 
the allowance is to be made. 

Public policy, it is said, “forbids the disposition of prop- 
erty, divested of its legal incidents”—that is, liability to 
debts, and capacity of alienation. But public policy does 
not forbid the disposition of property by the owner so as to 
protect the State from burdens which might otherwise fall 
upon it. On the contrary, great charities are established, 
and trustees appointed to administer them,—as, for the blind, 
the deaf, &c. ; and such charities are fostered and protected. 
But it was never supposed that such property could be sub- 
jected to the debts of the beneficiaries. With equal, if not 
greater reason, should the owner of property be allowed to 
provide, after his death, for the support and maintenance of 
children, or other beneficiaries, whom he could support and 
maintain while living without the interference of their cred- 
itors. His bounty can not, in either case, be an injury to 
creditors who had no claim on him. To allow them to strip 
the unfortunate debtor of the food, raiment and shelter, thus 
provided for him, savors of the barbarism which allowed 
imprisonment for debt. 

The “support and maintenance” of Charles, and the leg- 
acy to Fanny Taylor, are equally charges upon the estate ; 
and are both to be paid out of the profits, which must be 
apportioned for that purpose. The trust is a continuing 
one, and does not terminate until it is fully executed. A 
sale of a portion of the estate destroys the trust for Fanny 
Taylor, or imposes the whole of it on the other half, which 
would be inequitable. The profits realized from the planta- 
tion were not sufficient to pay the legacy to Fanny Taylor ; 
but the legacy is not to fail on thataccount. A devise of the 
rents and profits of land is equivalent to a devise of the land 
itself, and will carry the legal, as well as the beneficial inter- 
est, when not given for a limited period.—Reed v. Reed, 9 
Mass. 372. By a long series of decisions, extending from 
the reign of Charles II. to the present time, a bequest of the 
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rents and profits of land, or of a gross sum to be raised out 
of the rents and profits at a fixed time, or for a definite pur- 
~— which can not be delayed beyond a reasonable time, 

as been construed to authorize a sale of the land, when 
necessary to raise the sum.—Backhouse v. Middleton, 1 Ch. 
Cas. 173; Shrewsbury v. Shrewsbury, 1 Vesey, 234; Booth v. 
Blundell, 1 Mer. 233; Barnes v. Dixon, 1 Vesey, sr., 42; Scher- 
merhorn v. Schermerhorn, 6 John. Ch. 70; Green v. Belcher, 
1 Atk. 505; 2 Story’s Equity, $$ 1064, 1064. The legacy 
to Fanny Taylor is not restricted to the annual profits; on 
the contrary, the testator plainly distinguished between 
annual profits and profits in its more extended and liberal sig- 
nification, directing the legacy to Fanny Taylor to be paid 
out of the profits generally, and not out of the annual profits. 
The excess of annual profits, over and above the support and 
maintenance of William and Mary Charles, accruing before 
Fanny Taylor attained her majority, was to be invested by 
the trustee in other property, which was to be held by him 
subject to the provisions of the will; and this was a part of 
the fund or property out of which the legacy to Fanny Tay- 
lor was to be raised. No doubt, the testator supposed that 
the legacy to her could be raised out of the profits of the 
property ; but the whole will shows that he did not intend 
wa should, in any event, be deprived of the benefit of his 

unty. 

2. The decree first rendered by the chancellor was perfect 
on its face, and there is no contention as to its proper entry 
by the register. There is no evidence that any other decree 
was rendered, or intended to be rendered by him. The office 
of an entry nunc pro tunc is to place on the record the judg- 
ment actually rendered. After the term of the court has 
expired, the judicial power of the judge ceases, as to the 
matters then disposed of; and his only power, at a subse- 
quent term, is to correct the record, on legal evidence, so as 
to make it show what was actually done. The failure of the 
court to act, or its incorrect action, does not authorize an 
entry nunc pro tunc.—Freeman on Judgments, $$ 56, 61, 68. 
A mistake in the verdict of a jury, however palpable, is not 
a clerical misprision.— 7vraun v. Wittick, 27 Ala. 570. The 
mistakes or errors of a chancellor are not clerical—they must 
be judicial, and revisable on error or appeal, or by bill of 
review.—Ex parte Cresswell, 60 Ala. 378; Bank of Kentucky 
v. Wistar, 8 Curtis, U. S. 473 ; Cameron v. McRoberts, 4 Cur- 
tis, U.S. 303; U. S. Bank v. Massachusetis, 16 Curtis, 590 ; 
Metcalf v. Metcalf, 19 Ala. 319; Moody v. Keener, 9 Porter, 
252; 2 Dan. Ch. Pr. 1233. As to the general power of courts 
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to amend judgments, see Ex parte Sibbald, 12 Peters, 482 ; 
Gibson v. Wilson, 18 Ala. 63 ; Johnston v. Glasscock, 2 Ala. 522; 
Dickens v. Bush, 23 Ala. 849. The first part of the decree, 
deciding that the complainants were entitled to have the 
lands described in the pleadings sold, &c., conferred no 
authority on the register to sell them; and the subsequent 
directions to him, containing a particular description of the 
lands to be sold, were necessary to give him authority. That 
special words limit and control general words, see Jackson v. 
Stackhouse, 1 Cow. 126; Sedgw. on Stat. and Const. Law, 423. 
If the general words are to control the special directions, 
then no amendment was necessary. 


W. H. Graves, E. J. Firzparricx, and D. 8. Troy, contra. 
1. The policy of the law ‘forbids the disposition of prop- 
erty, divested of its legal incidents, liability to debts and 
susceptibility of alienation.” —Smith v. Moore, 37 Ala. 331 ; 
Hill on Trustees, 395 ; 2 Tred. Eq. 184; 1 Jarman on Wills, 
816; 2 Story’s Equity, § 974 a, and authorities there cited. 
The principle is settled in this court, that a beneficial inter- 
est in property can not be conferred on a debtor, so that it 
can not be reached by his creditors, unless such interest is 
to be conferred and is to be enjoyed jointly with others, and 
is incapable of severance.—Rugely & Harrison v. Robinson, 
10 Ala. 702; Robertson v. Johnston, 36 Ala.197; Hill v. McRae, 
27 Ala. 182; Smith v. Moore, 37 Ala. 327. The English cases 
are, almost without exception, in perfect harmony with these 
authorities.— Brandon v. Robinson, 18 Vesey, 429; Feley v. 
Burnell, 1 Bro. C. C. 274; Graves v. Dolphin, 1 Sim. 66; 
Greene v. Spicer, 1 Russ. & Myl. 395; Snowden v. Dales, 6 
Sim. 524; Yarnold v. Moorehouse, 1 Russ. & My]. 364; Rip- 
pon v. Norton, 2 Beavan, 64; Younghusband v. Gisborne, 1 
Coll. 400; Piercy v. Roberts, 1 Myl. & K. 4. See, also, 1 Per- 
ry on Trusts, 472-3. These authorities show, also, that 
neither the interposition of a trustee, as the holder of the 
legal title, nor a discretion given to him as in this case, affects 
the principle, or prevents the subjection of the beneficial 
interest of the debtor to the payment of his debts. The test 
is, whether his interest is capable of severance and separa- 
tion without injury to the rights of other beneficiaries who 
are also interested in the property; and this is determined 
by the terms of the will, which gives to William and Mary 
separate and distinct interests in the profits, and in the prop- 
erty itself on the termination of the trust. The legacy to 
Fanny Taylor can have no effect on the rights of these par- 
ties, having failed entirely through the utter failure to real- 
ize any annual profits, out of which it was payable. 











10 SUPREME COURT (Nov. ‘Term, 


[Taylor v. Harwell.] 


2. The amendment nunc pro tunc of the decree was author- 
ized by the statutes of amendment, and by the rules regulat- 
ing the practice in chancery —Sord v. Tinchant, 49 Ala. 567; 
Cook v. Hall, 7 Paige, 188; Murray v. Blachford, 2 Wendell, 
221; 2 Dan. Ch. Pr. 1263-4, 1277, note 3; Jb. 1319-20, and 
cases cited in note. 


BRICKELL, C. J.—The first proposition presented and 
discussed by the counsel for the appellants, which we pro- 
pose ‘to consider, is, that the legacy to Fanny Taylor is 
charged, not only on the profits of the plantation, but on the 
corpus, or principal of the property, real and persoual, devised 
and bequeathed in trust for Mary and William Charles, if, > 
as has proved to be the case, the annual profits, after sup- 
porting aud maintaining Mary and William, would not, when 
she attained twenty-one years of age, the time when the leg- 
acy was payable, yield a sum sufficient for its payment. It 
is certainly true, as is insisted, that an unqualified devise of 
the rents and profits of lands, or an absolute gift of the profits 
or income of a chattel, is the equivalent of a devise of the 
lands, or of a gift of the chattel, and will pass the legal, as 
well as the beneficial interest—2 Jarman on Wills, 380, 
marg. 534. But when, as in the present case, there is a mere 
power, or direction, to raise money for the payment of debts, 
or of legacies, out of the rents and profits of lands, whether 
it will charge the lands, or pass any power to raise it by a 
sale of them, is a question of much perplexity. It is to be 
solved, as are all questions arising on the construction of 
wills, by ascertaining the intention of the testator, which is 
the governing principle, or, as it is sometimes expressed, “the 
law” of the instrument. 

The rule is general, that pecuniary legacies are not charge- 
able on lands, unless the intention to charge is manifested by 
express words, or by fair implication.— Wright'v. Dean, 10 
Wheat. 204; Lupton v. Lupton, 2 Johns. Ch. 623; Parker v. 
Fearnely, 2 Sim. & Stu. 592; Lewis v. Darling, 16 Howard, 1. 
When the direction or power is to raise portions for children, 
or a fund for the payment of debts, the courts have inclined 
to avoid a construction which would leave the children unpro- 
vided for, or the debts unpaid; a result not consonant with 
the natural affections of the testator, or with the sense of 
justice which, it is fairly presumed, must be keenly felt, 
when solemnly declaring a disposition of property to take 
effect after death.—2 Perry on Trusts, § § 677-682); 2 Jar- 
man Wills, 380-87, marg. 534-542; 2 Story’s Eq. 1064-65. 
Hill on Trustees, 532. But, as was said by Lord Eldon, in 
Codrington v. Foley, 6 Vesey, 380, the court ought not to be 
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eager to lay hold of circumstances, but to hold an equal 
mind, looking to the particular framing of the trust, and the 
intention of the instrument. 

In the construction of wills, as in the construction of other 
instruments, the courts may and ought to look to the cir- 
cumstances surrounding the testator when the will was 
made, tothe state of his property, and to the relations 
existing between him and the recipients of his generosity ; 
and the construction cannot be varied by events subsequent 
to the execution. It is from the death of the testator the will 
speaks—it must be construed as it would have been the 
moment of death, in view of then existing circumstances, 
without regard to inconvenient consequences resulting from 
subsequent events, which the testator did not foresee nor 
anticipate,—Jackson v. Bellinger, 18 Johns. 381. 

The intention of the testator to create a trust for the 
payment of the legacy to Fanny Taylor is clear, and cannot 
be doubted. Nor can it be doubted that he intended the 
payment of the legacy should be made from the profits of 
the plantation. When the will was made, and at the death 


of the testator, it was not only possible, or probable, but, so 


far as certainty could be asserted in reference to a matter 
of the kind, it was certain, the profits of the plantation would 
yield, not only a support pod maintenance to Mary and 
William Charles, but a sum sufficient for the payment of the 
legacy, and funds for accumulation and investment under 
the trusts for ;these purposes, before Fanny, who, at the 
death of the testator, was not more than eight years of age, 
would reach majority, when the legacy was payable. The 
disappointment results from the calamities of war, and the 
events of political revolution—the destruction of the personal 
property, which was indispensable to the derivation of the 
profits the testator had derived, and which he contemplated 
would continue to be yielded from the cultivation of the 
plantation. The term plantation, as it is used in the devise, 
comprehended not only the lands, bat the slaves and other 
personal property on the lands, employed and useful in their 
cultivation. Such a comprehensive use of the term was 
very common when the will was executed, and at the death 
of the testator, in the community in which he lived and died ; 
and the term profits, when applied to the cultivation of a 
plantation, had then a general, popular signification. It was 
never confounded with rents, or with proceeds; it denoted 
the annual gain, or income, from the sale of products, after a 
deduction of the expenses of cultivation. There was no de- 
duction because of the value of the labor, for the labor was 
the property of the owner, as was the land cultivated. It is 
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in this sense, it is evident, the word was employed in the 
trust for the payment of the legacy to Fanny. From the 
annual gain, or income, deriyed from a sale of the products of 
the plantation, it was contemplated and intended by the 
testator, a fund would be accumulated for the payment of 
the legacy, before she reached twenty-one years of age. The 
trustee was directed to allow Mary and William, out of the 
og of the plantation, annually, such sums of money as in 
1is discretion were right, according to their condition in life, 
share and share alike, for their support and maintenance ; 
and the balance of such profits, if any, he was to invest. It 
seems clear, therefore, that the term profils was employed in 
its then ordinary and popular signification, as denoting the 
annual gain or income derived from a sale of the products, 
deducting the expenses of cultivation. Such is its meaning 
in the trust for the support and maintenance of Mary and 
William, who, itis apparent, were the primary objects of the 
testator’s bounty ; a there is nothing in the context which 
would justify itsdeflection from that meaning in the trust in 
favor of Fanny. 

The trust, in its entirety, is to raise the money to satisfy a 
legacy to one having no relation to the testator—with no 
claims upon his natural affections, and for whom he was under 
no duty of providing. It is not a trust to raise a portion for 
a child, who would be unprovided for if the corpus of the 
estate is not charged with its payment. It is to be raised 
out of the profits of the plantation, and is not a charge upon 
the plantation.—2 Roper Leg. 148 ; Wilson v. Halliley, 1 Russ. 
& Mylne, 590; Heneage v. Lord Andrew, 3 You. & Jer. 360. 

It is clear, too, that the testator intended it should be 
raised from the profits accruing before Fanny became twenty- 
one years of age, and not from — subsequently accruing. 
An analysis of the disposition shows plajnly its true charac- 
ter. The whole legal estate resides in the trustee, for the 
benefit of Mary and William Charles primarily—it is for 
them the corpus is to be preserved, and the surplus of profits, 
if any there should be, accumulated, and converted into 
principal. There is a trust of the profits declared, first, for 
the support and maintenance of Mary and William ; second, 
to accumulate in the period intervening after the death of 
the testator, and before Fanny Taylor became twenty-one 
years of age, five thousand dollars for the payment of the 
legacy to her. There is, in other words, a gift, not of five 
thousand dollars, referring to these profits as a fund for its 
payment, but a specific gift of five thousand dollars of the 
profits accumulating within the particular period, there being 


deducted from such profits, annually, a sum sufficient for the 
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comfortable support and maintenance of Mary and William. 
A failure of profits disappoints the gift—the thing given does 
not exist, and there can be no compensation made to Fanny 
from estates or property otherwise devised or bequeathed by 
the testator. It is of the nature of all such specific gifts, 
that they fail by failure of the fund of which they are a part, 
or of the source from which they are to be derived.—1 Roper 
Leg. 195. 

The second proposition pressed in support of the assign- 
ment of errors is, that the interest of William in the profits, 
or in the corpus of the estate, cannot be subjected to the sat- 
isfaction of his debts. It is said the profits cannot be reached, 
because the amount which was allowable to him depended 
upon the discretion of the trustee, which cannot be 
controlled; and the corpus, or principal, cannot be reached 
without infringing the clause of the gift declaring that, in 
“no event, isthe principal of the bequest to be interfered 
with, by any one, or be parted with, or charged, except by 
the express assent of said Thomas Taylor, or by the express 
direction of the Chancery Court having jurisdiction for that 
purpose, in a case regularly brought before it.” We do ‘not 
deem it necessary to consider or discuss the proposition, at 
length. The law in reference to it is settled conclusively by 
former decisions of this court, from which we cannot depart. 
There cannot be a legal or equitable right in or to property, 
or to its rents, income, or profits, not so blended with the 
rights of others as to be incapable of separation and identi- 
fication, that may not, by some appropriate remedy, in law 
or in equity, according to the nature of the case, be condemn- 
ed to the satisfaction of debts. It is violative of public 
policy, and in fraud of the rights of creditors, to create a 
well-defined beneficial interest, legal or equitable, in prop- 
erty, real or personal, or in its rents, income, or profits, 
which can be enjoyed by an insolvent debtor, free from 
liability for the payment of debts. Laws have been enacted, 
constitutional provisions have been ordained, by which the 
roof that shelters, and such personal property as may be 
necessary to save the unfortunate debtor, or his family, from 
being reduced to absolute want, is relieved from liability to 
debts subsequently contracted. The policy of such laws the 
courts have upheld and enforced. They work no fraud or 
injury; for of them the creditor has knowledge when his 
debt is contracted, and is informed that the property exempt 
is withdrawn from liability to its payment. But, as to prop- 
erty not thus exempt, the policy of the law is that it shall 
not be enjoyed while creditors are unpaid. It is not of 
importance that it is acquired subsequent to the contracting 
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of the debts. Future acquisitions, whether the fruit of the 
debtor’s thrift, energy, industry, skill and intelligence, or 
descending to him by operation of law, or gifts proceeding 
from the mere generosity of others, when he is clothed with 
ownership, are a source from which creditors may well antic- 
ipate satisfaction of their debts. 

In Rugely v. Robinson, 10 Ala. 731, it was said by Judge 
Ormonp: “I understand the law to be, that no one can have 
a legal or equitable right to property, which is not subject to 
the payment of his debts, either at law, or by a proceeding 
in equity, according to the nature of the case.” And in the 
same case, it was said by Judge GotptruwalTEe: “I holdit to 
be entirely clear, that whatever a debtor can himself claim 
to enjoy as a general use, benefit or interest, in property 
capable of separation and division, may be reached by his 
creditors.” It was further said by Judge Ormonp: “Inmy 
opinion, ingenuity cannot devise a plan, by which one can 
have the use and benefit of property (with the exception of a 
joint use not capable of severance), in defiance of his credi- 
tors. No matter what guise it may assume, whether it is ia 
the shape ofa maintenance in the discretion of trustees, or 
whether, as in this case, it is openly avowed to be for his use 
and benefit, in every conceivable case, where he takes a 
beneficial interest, it may be subjected to the payment of his 
debts.” This doctrine has been reaffirmed, after careful 
consideration, in two subsequent cases— Robertson v. John- 
ston, 36 Ala. 197 ; Smith v. Moore,37 Ala. 329. 

An absolute, unqualified discretion to withhold, or to ap- 
— rents, income, or profits, to the support of a 

neficiary, it may be, can be conferred on a trustee ; and it 
may be that, when it is conferred, neither the cestui que trust, 
nor a creditor asserting his jrights, can invoke the interfer- 
ence of a court of equity to direct. or. control it. In 
reference to such a case, there would be, perhaps, a qualifi- 
cation of the rule so broadly stated by Judge Ormonp. We 
do not enter on that question; for, in the present case, the 
discretion conferred on the trustee cannot be regarded as of 
that character. Though it was contemplated he would be 
careful and prudent in expending the profits in the mainte- 
nance of Mary and William, upon them separately was 
conferred a clear, substantial right to support and mainte- 
nance, which he could not disappoint; and if he had been 
refractory in the exercise of his discretion, a court of equity 
would have intervened for their relief. It is apparent, too, 
that the interests of Mary and William in the profits are not 
blended. They do not take jointly, but in common—share 


and share alike, in the words of the devise—thus distinguish- 
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ing the interests of each, instead of blending them. Now, it 
cannot be debatable, that an interest of this character, which 
a debtor can successfully assert and enforce in his own name, 
is subject to the payment of his debts. 

The undivided equitable estate of William, it is, if possible, 
freer from doubt, is liable to the claims of creditors. We shall 
not stop to inquire, whether, by the event of Fanny Taylor 
and of Mary and William having attained majority, the 
estate of the trustee has not expired, and Mary and William 
are not now, by operation ofjthestatute (Code of 1876, § 2185), 
clothed with the legal, as well as the equitable estate. The 
duration of the legal estate is measured by the character, 
necessities, and exigencies of the trusts declared ; and it will 
be construed to continue only so long, and to be of the charac- 
ter necessary for him to discharge them. The trusts were all 
declared in view of the minority and consequent disabilities 
of the beneficiaries, well adapted for the preservation of the 
estate and their protection while they were not sui juris ; but 
it is difficult to suppose it was intended the powers of the 
trustee, or his estate,should continue after the necessity for 
them ceased. Be this as it may, the beneficial or equitable 
estate had all the incidents, properties, characteristics and 
consequences, of a corresponding legal estate in fee simple. 
It was descendible, devisable, and alienable. If either Mary 
or Charles had died intestate, it would, as a pure fee simple 
at law, have descended to heirs; or, if attaining majority 
either had devised it, the devisee would have succeeded to 
it. It could have been aliened, in any proper mode of con- 
veyance, by either, after attaining majority. Having these 
incidents, properties and qualities, it results that, by opera- 
tion of law, it is liable in invitum, like any other property, 
to the payment of debts.—2 Story’s Eq. § 974. If the clause 
of the devise in reference to charging or parting with it, was 
intended to operate after the devisees became of age, and is 
in restraint of the power of the donee to alienate, it is re- 
pugnant to the gift, and is void. 

The only remaining question relates to the amendment of 
the decree, by inserting in it by proper description a part 
of the lands omitted originally by inadvertence. It may be 
admitted that it is not the office of an amendment nunc pro 
tunc, to cure the imperfection or impropriety of a judgment 
or decree as actually rendered ; but to supply omissions, or 
to correct errors in its entry of record. It cannot cure the 
inaction, or the erroneous action of the court ; and it presup- 
poses that the judgment, as it is proposed it shall be entered, 

was the judgment really rendered. The error to be cured is 
the inadvertence or omission in its entry. When we look to 
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the record, all the proceedings prior to the rendition of the 
decree, we find that the controversy was whether the interest 
or estate of William in the whole of the lands devised should 
be subjected to the judgments of the complainants. In the 
pleadings the lands are described according to the govern- 
ment surveys. There was no pretense that one part of the 
lands were or might be liable, while another part, on some 
— ground, was free from a like liability. When we 
ook to the decree rendered, there is a plain purpose to 
determine the whole controversy—not to adjudicate as to a 
ae of the lands, or, while subjecting a part, to free another 
rom liability. It is plain, too, that the judicial mind passed 
upon, and pronounced sentence that the share of Wilham in 
the profits, and his undivided half interest in the lands de- 
scribed in the pleadings, should be condemned and appropri- 
ated to the payment of his creditors who were parties. It is 
in the order to the register to make sale, that the chancellor 
proceeds to describe the lands by their governmont surveys, 
as they were described in the pleadings, and by inadvertence 
omits apart. A judge, as well as a,clerk or register, may 
fall into errors of this character ; and it would be a reproach 
to justice, if they could not be corrected when discovered, 
from the clear and conclusive evidence the record farnishes. 
It is not the entry of a judgment never rendered, but the 
entry of the judgment as rendered, by inadvertence not 
correctly entered when rendered. 

We find no error in the record, and the decree is affirmed. 


Stone, J., not sitting. 


Hatchett v. Billingslea. 
Brickell v. Billingslea. 


Final Settlement of Accounts of Resigned Administrator. 


1. Statutory provisions regulating settlements of accounts of executors or 
administrators whose authority has ceased.—The several statutory provisions 
contained in the Code of 1867, as sections 2232 to 2238, inclusive, and 2165 to 
2167, inclusive, and in the Code of 1876 as sections 2537 to 2540, inclusive, 
and 2590 to 2596, inclusive, though not collated, nor even placed in juxtapo- 
sition, in either compilation of the statutes, relate to the same subject, and 
are to be construed together, giving operation to each. 

2. Notice of settlement to administrator de bonis non.—When an executor or 
aw who has resigned or been removed, or the personal representa- 
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tive of one who is deceased, makes a settlement of ‘his accounts, whether 
voluntary or compulsory, with a succeeding administrator, personal notice of 
the settlement must be given to such succeeding administrator (Code, 
§ 2538), and notice by publication or posting, under the genera] statute 
(§ 2512), is not sufficient. 

3. Same; recital of notice or appearance ; discontinuance.—On appeal from 
the decree rendered on such settlement, by the administrator de bonis non, the 
failure of the record to show notice to him would work a reversal, unless it 
showed that he appeared ; and although notice to him would be unnecessary, 
if he appeared, or if the proceedings were instituted by him, a former citation 
issued at his instance, which was discontinued by the failure to prosecute it 
(no order being made in reference to it on the day appointed), would not dis- 
pense with the necessity for notice. 

4. Same; effect of former settlement, as continuing notice. —A former settle- 

ment, made with another administrator de bonis non, and reversed by this 
court on appeal, would not operate as notice to a succeeding administrator 
on another settlement after the reversal. 
5. Jurisdiction of Probate Court in settlement of administrator's accounts. 
In the settlement of the accounts of executors and administrators, as well as 
in the grant of letters testamentary or of administration, the Probate Court is 
a court of general jurisdiction, such settlements being orphans’ business within 
the meaning of the constitutional grant of jurisdiction. 

6. Validity of ‘probate decree as against administrator de bonis non, without 
notice ; how vacated. —On the settlement of the accounts of an executor or ad- 
mivistrator who has resigned, the decree rendered is not void on its face, 
because the record does not affirmatively show personal notice to the admin- 
istrator de bonis non, or an appearance by him ; but, if he in fact had no notice, 
and did not appear, the decree is void, and may be annulled and vacated, at 
his instance, in the court by which it was rendered. 

7. Payments to or for distributee.—On such settlement by an executor or 
administrator who has resigned or been removed, if he desires to charge a dis- 
tributee with payments made on his separate account (Code, §) 2644-46), the 
publication should give notice theregf; but in no case can he have a decree 
against the distributee, or against the administrator de bonis non, for an excess 
of such separate payments above the assets remaining in his hands. 

8. Statutes omitted jrom Code.—The act approved August 12th, 1868, enti- 
tled “An act to authorize Probate Courts to render Jecrees in certain cases” 
(Sess. Acts 1868, p. 44), not having been carried into the Code of 1876, is 
not now of force. 


APPEALS from the Probate Court of Montgomery. 

In the matter of the final settlement of the accounts and 
vouchers of Mrs. Harriet Billingslea, as administratrix (and 
H. C. Billingslea, her husband, as administrator in right of 
his wife) of the estate of Robert J. Glenn, deceased, who was 
the husband of Mrs. Billingslea at the time of his death. 
The record shows, that said decedent died on the 4th day of 
May, 1858, in said county of Montgomery, where he resided, 
leaving a large estate, consisting principally of a plantation 
and slaves; that letters of administration on his estate were 
duly granted by the Probate Court of said county, on the 22d 
May, 1858, to Mrs. Harriet Glenn, his widow, who afterwards 
married said H. C. Billingslea ; that Mrs. Billingslea resigned 
the administration on the 3d September, 1866, and her res- 
ignation was accepted; that letters of administration de Lonis 
non were thereupon granted to W. G. Waller, who continued 
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to discharge the duties of the trust until his death, in May, 
1872; and that letters of administration de bonis non were 
afterwards granted to W. T. Hatchett, one of the present 
appellants. The widow, as administratrix, kept the estate 
together, and cultivated the lands with the labor of the slaves, 
until their emancipation in 1865; but it is admitted that she 
did this without any order of court. She made a final settle- 
ment of her administration, soon after her resignation ; but, 
on th it settlement, exceptions being reserved by the adverse 
parties to several rulings of the court, the decree rendered 
was reversed by this court on appeal, at its January term, 
1868, and the cause was remanded, as shown by the report 
of the case— Glenn v. Glenn, 41 Ala. 571. After the reversal 
of the cause, another settlement was made in the Probate 
Court, in July, 1868; but the decree rendered was again 
reversed by this court on appeal, at its January term, 1871, 
and the cause was again remanded, as shown by the report 
of the case—Billingslea v. Glenn, 45 Ala. 540. No certificate 
of reversal, it seems, was sent to the lower court, or received 
by that court, prior to the 29th June, 1877; on which day, as 
the record shows, a citation was issued to Billingslea and 
wife, at the instance of Hatchett as administrator de bonis 
non, requiring them to appear and settle Mrs. Billingslea’s 
administration on said estate. The citation required them 
to appear on the 19th day of July, 1877; but nothing ap- 
pears to have been done in the matter on that day, so far as 
the record discloses. On the 22d August, 1877, Hatchett, as 
administrator de bonis non, filed a bill in equity against Bill- 
ingslea and wife, making the heirs and distributees parties 
defendants with them, to compel a settlement of Mrs. Bill- 
ingslea’s administration. To this bill Billingslea and wife 
filed a plea, averring the pendency of the proceedings in 
the Probate Court, and alleging that said court had full 
jurisdiction to determine all matters arising on the settlement. 

he chancellor sustained the plea, and dismissed the bill ; 
and his decree was affirmed by this court on appeal, at the 
last term.—See the report of the case—Glenn’s Adm’r v. Bill- 
ingslea, 63 Ala. 345-56—where the plea is set out at Jength. 

The record does not show that any further proceedings 
were had in the Probate Court, until the 221 October, 1877 
(after the affirmance of the chancellor’s decree by this court), 
when the following entry was made: “This day come Har- 
riet Billingslea and H. OC. Billingslea, her husband, and 
move the court to set a day for final hearing and auditing of 
the account of said Harriet Billingslea as administrator of 
the estate of R. J. Glenn, deceased, heretofore decreed upon in 


this court, but reversed by the Supreme Court; and 
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suggested and made known to the court that, since the 
last proceeding in said cause, Annie Glenn, one of the heirs 
of said estate, has died, and Benjamin Trimble, who resides 
in said State and county, is the administrator of her estate; 
and that W. T. Hatchett, who resides in said State and 
county, is now the administrator de bonis non of the estate of 
said R. J. Glenn ; and that Mary Glenn, another of said heirs, 
of full age, has intermarried with R. C. Brickell, who resides 
at Huntsville, Alabama ; and they ask that said proceedings 
may be revived against all of said parties. It is therefore 
ordered by the court, that the 15th day of November, 1877, 
be appointed, as a day for the hearing and consideration of 
said account, and that notice thereof be given, by publication 
for three weeks in the Advertiser and Mail, a newspaper pub- 
lished in said county; and it appearing to the court that 
Leila Glenn, one of the heirs of said deceased, is a minor, it 
is ordered that,Benjamin Gardner be, and is hereby, ap- 
pointed guardian ad litem, to represent and protect her inter- 
est in all matters pertaining to said settlement, and that he 
have due notice of his appointment as such guardian ad 
litem, and of the day hereinbefore fixed.” 

The settlement was continued by the court several times 
(the orders of continuance not showing the appearance of 
any of the parties, nor stating any reason for the continu- 
ance), until the 19th November, 1877, when the following 
decree was rendered: “In the matter of the final settlement 
of the administration of the estate of Robert J. Glenn, de- 
ceased, by his widow, Harriet Billingslea. This cause, 
having been reversed and remanded by the Supreme Court, 
came on to be further heard this day, having been continued 
from the 15th inst.; and now come Harriet Billingslea, the 
former administratrix, and her husband, H. C. Billingslea, 
and move the court to proceed to audit the accounts of the 
said Harriet, heretofore filed in this court, for the final settle- 
ment of her administration. And it appearing to the court 
that notice of the day set for the hearing of this cause on 
the 15th November, specifying the name of the deceased, 
and of the administratrix and her husband, and that the 
settlement proposed to be a final settlement, has been given 
for three successive weeks, by publication in the Montgomery 
Advertiser, a newspaper published in said county, as ordered 
by this court on the 22d day of October, 1877; and Benja- 
min Gardner, who was heretofore appointed to act as guar- 
dian ad litem for Leila Glenn, an infant distributee, having 
consented to act as such guardian, and being now in court, 
and desiring the court to proceed in said cause ; thereupon 
the court proceeded to audit and state said account, and, 
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upon such auditing, finds and decrees, that the said Harriet 
Billingslea and ber husband, H. C. Billingslea, have account- 
ed for all the assets which came into her or their hands ; and 
that the account of the said administratrix, as audited and 
stated, be allowed, passed, and recorded. And it appearing, 
by said account, that there is a balance of $2,006.13 in favor 
of said Harriet Billingslea, and it being further shown that 
the same is part of her statutory separate estate, and that 
the estate of the said R. J. Glenn is solvent; it is ordered, 
adjudged, and decreed, that she recover the said balance 
($2,006. 13) of W. T. Hatchett, as administrator de bonis non 
of said estate , for which execution may issue, to be levied of 
the goods, chattels, and effects of said estate, in the hands of 
said W. T. Hatchett to be administered. The court then 
proceeded to examine and state the accounts of the said ad- 
ministratrix, filed in court, showing the amount of money 
laid out and expended by her for the heirs and distributees 
of said estate during her administration, said Leila Glenn, 
the minor, being represented by her guardian ad litem, Ben- 
jamin Gardner; and upon such auditing it appears to the 
court that the said adminuistratrix, during her administration, 
has laid out and expended for Mary Brickell, one of said 
distributees, including interest (as charged against the ad- 
ministratrix in her account with the estate), for twelve years 
and six months from the end of the war, and without charg- 
ing any interest prior thereto, the sum of $5,324.98 ; and that 
she expended for Aunie Glenn, one of the distributees of 
said estate, during the same period, $2,560.82; and that she 
expended for Leila Gienn, another distributee of said estate, 
during the same period, the sum of $2,431.14; and that all of 
said sums were advanced by the said administratrix, during 
the minority of the said several distributees, for their due 
maintenance and education, out of the effects of said estate 
in her hands as administratrix, with which she has been 
charged in her accounts with said estate, and for which she 
has received no credit whatever ; it is therefore ordered and 
decreed, that the accounts of the said Harriet Billingslea, as 
administratrix, with the said Mary Brickell, Leila Glenn, and 
Annie Glenn, deceased, as the same are stated by the court, 
be passed, allowed, and recorded ; and it is further ordered 
and decreed, that the said Mary Brickell be charged, on the 
final settlement and distribution of said estate, with the said 
sum of $5,324.93, as of this date, by way of payment of her 
distributive interest in said estate; and that the said Harriet 
Billiugslea be, and she is hereby, authorized to demand and 
receive, and the said W. T. Hatchett, the administrator de 


bonis non of suid estate, is directed to pay to her, the said 
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sum of $5,324.98, with interest from this date, out of the dis- 
tributive interest or share of said Mary Brickell in said 
estate, which may be in his hands for distribution at any 
time.” Similar orders are made as to the balances found 
against Annie and Leila Glenn, respectively , and the decree 
then concludes, thus: “ And it appearing to the court that 
the said administratrix, Harriet Billingslea, has accounted 
for, and delivered to the succeeding administrator, all the 
assets of said estate which came into her hands, or with 
which she is properly chargeable, it is ordered and decreed 
that the administration of said estate by Harriet Billingslea 
be decreed finally settled, and that she and her husband be, 
and they are hereby discharged from the same.” 

On the 12th January, 1880, Mrs. Mary Brickell filed her 
petition in said court, seeking to set aside this decree, and 
alleging that neither she nor Hatchett, the administrator de 
bonis non, had personal notice of the proceeding ; and on the 
same day Hatchett filed his petition, seeking to set it aside 
on the same grounds. The two petitions were heard to- 
gether by consent; and on the hearing, as appears by the 
bill of exceptions, all the proceedings had in the matter of 
said estate, as above stated, being in evidence, and there 
being no dispute as to the facts, the court dismissed the 
petitions. Each of the petitioners reserved a bill of exceptions 
to the ruling and decree, and each here assigns it as error. 
The two causes were argued and submitted together. 


E. J. Frrzparrick, with whom were Txos. H. Warts, and 
D. Ciopron, for appellants.—1. In the settlement of admin- 
istrations, the Probate Court is a court of special and limited 
jurisdiction.—1 Brick. Digest, 791,§ 796. Its jurisdiction is 
limited, as to every matter of which it would not have juris- 
diction except for its grant by statute—Hays v. Cockrell, 41 
Ala. 81; Wyatt's Adm’r v. Rambo, 29 Ala. 526; Lamar v. 
Gunter, 39 Ala. 324; Lewis v. Allred, 57 Ala. 628. 

2. In the absence of the statute, the Probate Court would 
have no jurisdiction to settle the accounts of a resigned, re- 
moved, or deceased administrator; and the administrator 
de bonis non could not be a party to such settlement, since 
his only right, at common law, was to recover the unadmin- 
istered or unrecovered assets remaining in specie in the hands 
of his predecessor.—15 Ala. 268; 11 Ala. 872 ; Hays v. Cock- 
rell, 41 Ala 79. 

3. In the exercise of a limited jurisdiction, the records of 
every court must affirmatively show the facts necessary to 
support its jurisdiction ; otherwise, its judgments and decrees 
are nullities—Gunn v, Howell, 27 Ala, 663 ; Wyatt’s Adm’r v. 
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Rambo, 29 Ala. 510; Wightman v. Karsner, 20 Ala. 446; Fos- 
ter v. Glazener, 27 Ala. 391. 

4. The jurisdiction of the Probate Court to settle the 
accounts of an administrator whose authority has ceased, is 
given by sections 2537 and 2590 of the Code of 1876, which 
are the same in legal effect, though placed in different chap- 
ters, while the following sections are materially different. 
Section 2538, in chapter 7, requires personal service to the 
administrator de bonis non ; but there is no such provision, in 
terms, in chapter 9, in which section 2590 is found. Again, 
the former chapter provides, in section 2539, for a decree 
against the administrator de bonis non, but not for any decree 
in his favor ; while section 2591, in chapter 9, provides for a 
decree in his favor, but not for any decree against him. All 
these sections, relating to the same subject, must be con- 
strued together, as parts of one and the same system ; or, as 
indicated by the headings of the two chapters, one must be 
confined to voluntary settlements, in which the administrator 
himself is actor, and the other to compulsory settlements, in 
which the court or judge is the actor. If the former con- 
struction be adopted, then section 2538 applies to this settle- 
ment, and requires personal notice to the administrator de 
bonis non ; and the failure of the record to show such notice 
renders the settlement void, since notice is a jurisdictional 
requisite to the validity of all judgments and decrees.—3 Ala. 
287; 12 Ala. 823; 21 Ala. 504; 27 Ala. 390; 39 Ala. 324; 
Freeman on Judgments, § 124. If the latter construction be 
correct, yet the appellees, by taking a decree against the 
administrator de bonis non, elected to pursue the remedy 
given by section 2537, and are estopped from claiming a 
settlement under section 2590.—1Chitty’s Pleading, 14th 
Amer. ed., 212; 1 Tidd’s Pr., 4th Amer. ed., 10; 27 Ala. 562. 

5. Itis the duty of all courts to set aside their judg- 
ments, when void.—9 Ala. 335; 15 Ala. 231; 18 Ala. 622; 40 
Ala. 247 ; Freeman on Judgments, $$ 98, 124. 

6. The appearance of Waller, the former administrator 
de bonis non, on the settlement in July, 1868, did not dispense 
with the necessity of notice to Hatchett on this settlement. 
The statute regulating the revivor of actions at law (Code, 
§ 2908), does not apply to settlements in the Probate Court ; 
and if it could be applied to such proceedings, there was no 
effort to revive in this case. There could have been no 
revivor, without personal service of notice of some kind. Even 
a decree against Waller, as administrator, would have been 
res inter alios acta, as against Hatchett, his successor. 

7. The settlement being void for want of notice, the 


statements of amounts paid for the distributees, which is a 
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mere incident of that settlement, could not be decreed. Be- 
sides, no such statements as the iaw requires were ever filed. 
The record is silent as to any such statements, until the final 
decree ; and the recitals of the statements in the decree in 
July, 1868, amount to nothing, since they were unauthorized 
where the estate was not kept together under an order of 
court.—9 Ala. 330; 13 Ala. 92 ; 60 Ala. 557. Neither the act 
of August, 1868, nor section 2644 of the Code, could give the 
court jurisdiction of those statements.—54 Ala. 596; 5 Ala. 
655. Moreover, the statute does not apply to settlements 
made by executors or administrators whose authority has 
ceased, but is limited by its terms to estates “in the hands 
of an executor or administrator undistributed ;” and the rec- 
ord shows that Mrs. Billingslea had resigned, and delivered 
all the assets of the estate to her successor in the adminis- 
tration. 


GunTeR & Biakey, contra.—l. As to the appeal by Hatchett : 
The sole question is, whether the entire proceeding is void 
on its face, because the record does not affirmatively show 
that he had personal notice twenty days before the settle- 
ment. The court had jurisdiction to make the settlement, 
ex mero motu, upon the resignation of the administratrix in 
1866.— Hatchett v. Billingslea,,at present term. It had juris- 
diction for the fur ther reason, that it was a pending proceed- 
ing, and the parties had already appeared and twice appealed 
to the Supreme Court.—See reports of case. Hatchett had 
made himself a party, by citing the administratrix to a 
settlement, and this dispensed with the necessity of any 
further notice : having intervened, and made himself a party, 
he is charged with notice of all subsequent proceedings in 
the cause. But, even if he was entitled to further notice, it 
is not necessary that the record, when assailed in this collat- 
eral proceeding, should affirmatively show that he had 
such notice. The statute does not require that the notice 
shall be in writing; nor does it specify how or by whom it 
shall be given ; nor does it require the court to set out in the 
record the proof of notice on which it acted. As to all these 
matters, the record being silent, the presumption will be 
indulged, that the court did its duty—that service of notice 
was made in proper form, and was proved to the satisfaction 
of the court. The Probate Court, under the provisions of the 
present constitution, is a court of general jurisdiction, and all 
reasonable presumptions are to be indulged in favor of the 
regularity of its proceedings—all presumptions that would be 
indulged in favor of a judgment of the Cireuit Court, or a 
decree of the Chancery Court. The constitution was pur- 





24 SUPREME COURT [Nov. Term, 


[Hatchett v. Billingslea. } 


ee! changed in this respect, to avoid the effect of the 
ormer decisions of this court, and to make the law conform 
to the views expressed by Strong, J., in [kelheimer v. Chapman, 
32 Ala. 68. 

2. As to the appeal by Mrs. Brickell: She cannot com- 
plain of any want of notice, since she had twice appealed from 
the former decrees rendered in the case. The decree here 
impeached, and the decree rendered on the settlement in 
1868, both show that the administratrix had filed the ac- 
counts between herself and the distributees. The power to 
make such settlement and decree is conferred on the court in 
the amplest manner by the statute (Code, § 2646), which 
declares that the provisions of the two preceding sections 
shall apply to executors and administrators “who have 
heretofore, in good faith, made necessary and reasonable 
expenditures for the maintenance and education of any minor 
entitled to a distributive share of the estate of which he is 
executor, in all cases where no final settlement of his admin- 
istration, or distribution of the estate, has been made.” This 
statute does not impose a duty in the future, nor prescribe 
conditions on which such expenditures might be in future 
made by executors or administrators. It applies, by express 
words, to expenditures already made, and specifies the cases 
in which they shall be allowed—that is, “in all cases where 
no final settlement or distribution has been made.” This 


case comes within the terms and purposes of the statute ; and 
if the record shows any error or irregularity in the state- 
ment of the account, it is not available in this proceding. 


STONE, J.—Prior to the enactment of the statute, “To 
regulate settlements in the Orphan’s Court,” approved Feb- 
ruary 4th, 1846 (Pamph. Acts, 14), an administrator de bonis 
non could recover from his predecessor only such assets of 
the estate as remained in specie, unconverted and unchanged, 
1 Brick. Dig. 919, § 82. hat statute changed the law in 
this respect. Its provisions were carried into the Code of 
1852, and form the subject of chapter 9, title 4, part 2, begin- 
ning with section 1876. That section provides that, “ when- 
ever an executor or administrator is removed, resigns, or 
his letters are revoked, or his authority ceases from any 
cause, he must, within one month thereafter, file his account, 
vouchers, evidence, and statement of the heirs and legatees, 
as in the case of other settlements ; and upon the same being 
duly advertised as other settlements, his account must be 
audited, stated, and a decree rendered thereon.” Section 
1877: “If there is any remaining or succeeding executor or 


administrator on said estate, a decree must be rendered in 
VoL. LXV. 
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his favor, for the amount found due on such settlement, or 
for the delivery of any personal property in the hands of the 
executor or administrator whose authority has ceased.” The 
next four sections provide measures for compelling a settle- 
ment in such cases; and section 1882 provides, that “the 
proceedings under this article do not prevent any action by 
the remaining or succeeding executor or administrator, or by 
any other person entitled thereto, against such executor or 
administrator, for any property remaining in his hands, or 
other causes of action.” 

It will be observed that these enactments only authorized 
decrees in favor of a remaining or succeeding administrator, 
and gave no authority for rendering decrees against them. 
The law stood thus, until the amendatory statute of Febru- 
ary 5th, 1858, was passed.—Pamph. Acts, 53. The first sec- 
tion of that statute provides, that the personal representative 
of a deceased executor or administrator, or a resigned or 
removed executor or administrator, may file his accounts 
and vouchers, and make final settlement of such administra- 
tion. Section three introduces a new feature theretofore 
unknown. It provides, “that if, on said settlement, a bal- 
ance shall be ascertained to be due from the estate of said 
testator or intestate, to said deceased, resigned, or removed 
executor or administrator, the Probate Court may render a 
decree in favor of the personal representative of such deceased 
executor or administrator, or in favor of such resigned or 
removed executor or administrator, against the said admin- 
istrator de bonis non, for the balance so ascertained to be due 
from the estate of said testator or intestate; and payment 
thereof may be enforced by execution against such adminis- 
trator de bonis non, to be levied of any effects of said estate 
in his hands unadministered, if said estate is solvent; but, 
if insolvent, then said decree to be paid as other claims 
against insolvent estates.” The first section of this statute 
had provided, that the settlement under this act was “to be 
governed by the laws now in force in this State, regulating 
the settlement of estates of deceased persons.” One of the 
provisions of the law then in force, regulating the settlement 
of estates of deceased persons, was, that notice must be given 
of the day appointed for such settlement, “ by publication 
in some newspaper published in the county, for three suc- 
cessive weeks; or, if none is published therein, by posting 
such notice,” &c.—Code of 1852, $ 1805. Still, under the act 
of February 5th, 1858, we find this additional provision: 
Section 2. “ That the executor(?) or administrator de bonis non 
of said original testator or intestate shall be made a party to 
said settlement, and shall have personal notice of the time 
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of said settlement served upon him, at least twenty days 
before the day appointed for said settlement.” 

In the Code of 1867, sections 1876 tc 1882, inclusive, of the 
Code of 1852, are inserted verbatim, and without alteration, 
as sections 2232 to 2238, inclusive. As in the Code of 1852, 
they constitute chapter 9, title 4, part 2, with the same cap- 
tion, “Compelling executors and administrators, whose 
authority has ceased, to make settlement.” In the same 
Code of 1867, the act of February 5th, -1858, is inserted 
entire, in chapter 6, title 4, part 2, and constitutes sections 
2165 to 2168, inclusive. Both statutes, or systems, relate to 
the same subject—the settlement of administrations, after 
the authority of the executor or administrator has termin- 
ated by resignation, removal, or death. Both provide for 
settlement of estates whose administration is incomplete, and 
in which a decree of distribution can not be made. Both 
contemplate the necessity of other and further functions of 
administratorship; and hence, a continuing or succeeding 
representative of the estate, and not the next of kin, is the 
person to be settled with; the person in whose favor, or 
against whom, the decree is to be rendered. In the case of 
Hatchett v. Billingslea, at the last term—a suit concerning 
this same administration—we had occasion to remark, that 
in the codification of 1867, the provisions of the act of Feb- 
ruary 5th, 1858, ought to have been interwoven with sections 
1876 to 1882 of the Code of 1852; or, at all events, they 
should have been placed in juxtaposition. We have found 
no reason for changing our views then expressed. 

When a resigned, removed, or representative of a deceased 
executor or administrator, makes settlement, either volun- 
tarily or involuntarily, with an administrator de bonis non, 
notice by publication, or by posting, is not enough. In such 
case, the law has been changed and amended by section 2 
of the act of 1858—now section 2538 (2166) of the Code of 
1876. In other words, that section declares that, in that class 
of settlements, the notice by publication or posting, provided 
for in the Code of 1852, is insufficient. Any construction, 
other than this, will leave that section without any operation, 
so far as it requires personal notice to be served. Section 
2590 of the Code of 1876 is, in substance, precisely the same 
as 2537 of the same Code. One of these sections should 
have been omitted, and section 2538, taken from the act of 
February 5th, 1858, should have been inserted immediately 
after the one retained. Then sections 2539 and 2591 should 
have been interwoven, or placed together by the codifiers, as 
covering the whole jurisdiction and power of the court in 


rendering decrees on settlements between the administrator 
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in chief and the continuing or succeeding administrator. 
Thus placed, counsel and courts would not have fallen into 
the errors we sometimes encounter, in reviewing such settle- 
ments. We come, then, to the conclusion, that the provisions 
of section 2538, Code of 1876, must be observed in all settle- 
ments, when a resigned or removed executor or administrator, 
or the personal representative of a deceased one, is the party 
on the one hand, and a continuing executor or administrator, 
or an administrator de bonis non, is the adyersary party. We 
leave sections 2644-5-6 of the Code ot 1876 for comment 
hereafter. 

We have shown above that, in settlements such as this, 
personal notice, under section 2538, is required to be given 
to the administrator de bonis non. On appeal from such 
decree, if the record failed to show such notice, or the pre- 
sence of the administrator de bonis non at the settlement, éhe 
decree would be reversed. The object of notice is, that the 
administrator may appear at the settlement, and have an 
opportunity to contest the account. This is eminently neces- 
sary and just; for, as the law now stands, a decree may be 
rendered against him, in favor of the outgone administrator ; 
and if the estate be solvent, an execution may be ordered 
thereon, under which the assets of the estate may be sold 
away from his possession and control. On each of the inqui- 
ries, of a balance due the outgone administrator, and of the. 
solvency of the estate, the estate and the administrator de 
bonis non should-be represented. Of course, if the adminis- 
trator de bonis non appeared, and if the record, by its recitals, 
showed that fact, this would be sufficient, and the decree 
would not be reversed for want of notice. 

It is contended in this case that, inasmuch as the record 
recites that Hatchett, the administrator de bonis non, caused 
Mrs. Billingslea to be cited to make a final settlement; no 
notice to him was necessary. This, we think, would be true, 
if the citation had been obeyed. Inaugurating such pro- 
ceedings, if they progressed regularly in obedience to such 
citation, he would be held cognizant of all that was done. 
The record recites, that Henry C. Billingslea and Harriet 
Billingslea were, on the 29th June, 1877, at the instance of 
W. T. Hatchett, ordered to be cited to appear before the 
Probate Court on the 18th day of July (then) next, to file 
their account and vouchers for a final settlement. The record 
does not inform us that any further action was had under 
this citation. In proceedings instituted by motion or notice, 
if the case be not tried or continued on the day set for hear- 
ing the motion, or the day to which the notice is returnable, 
the proceeding is discontinued.—2 Brick. Dig. 368, $$ 109, 
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110. The next proceeding was had on the 22d October, 1877. 
The record recites that, on that day, Harriet Billingslea and 
her husband, H. C. Billingslea, came, and moved the court 
to set a day for final hearing and auditing of the accounts, &e. 
The court thereupon appointed the 15th November, 1877, for 
the settlement, and ordered “that notice thereof be given 
by publication for three weeks in the Advertiser and Mail, a 
newspaper published in this county.” No order for personal 
service on the administrator de bonis non. The cause was 
continued to the 19th November, 1877, and on that day the 
final settlement was had. In the final decree, after reciting 
the continuance from the 19th, it is said: “ And now came 
Harriet Billingslea and her husband, H. C. Billingslea, and 
move the court to proceed to audit the accounts of the said 
Harriet heretofore filed in this court for the final settlement 
of her administration; and it appearing to the court that 
notice of the day set for the hearing of this cause on the 15th 
November, specifying the name of the deceased, and of the 
administratrix, Harriet Billingslea, and of her husband, H. 
C. Billingslea, and that the settlement (is) proposed to be a 
final settlement, has been given for three successive weeks 
by publication,” &c.; “and Benjamin Gardner, who was 
heretofore appointed to act as guardian ad litem for Leila 
Glenn, an infant distributee, having consented to act as such 
guardian, and being now in court, and desiring the court to 
proceed in said cause: thereupon, the court proceeded to 
audit and state said account,” &ec. It will be observed that 
nothing is said about personal notice to W. T. Hatchett, the 
administrator de bonis non, nor of his presence at the settle- 
ment. The record fails to show any connection between the 
notice issued at the instance of Hatchett, and the settlement 
actually made; and such motion and notice, disregarded as 
the latter appears to have been, did not dispense with the 
necessity of giving notice uader section 2538 of the Code. 

It is urged, in the next place, that inasmuch as there had 
been two settlements made by Mrs. Billingslea of her admin- 
istration—the decrees afterwards reversed in this court—and 
inasmuch as we held in the case of Hatchett v. Billingslea, at 
last term, that the jurisdiction of the Probate Court had 
attached by virtue of those proceedings, and had not been 
discontinued, Hatchett, the administrator de bonis non, in his 
representative capacity, must’ be presumed to have been 
present: at the last settlement. The first two settlements 
were made with Waller, a former administrator de bonis non. 
The present settlement was had with a different and succeed- 
ing representative, and notice to Waller is not notice to 


Hatchett. The statutes in relation to revivor do not in terms 
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apply to proceedings in the Probate Court, such as this; 
and if they did, we are not informed that any steps have 
been taken by notice or motion, with a view to a revivor. 
We hold that a notice to Hatchett was necessary, under the 
statute. 

Argument has been made as to the character of the juris- 
diction we have been discussing—whether it is general, or 
special and limited. If the latter, then the error we have 
pointed out is fatal, even on a collateral presentation. Every 
thing is presumed in support of a general jurisdiction, which | 
the record does not disprove ; while nothing is presumed in 
favor of a special or limited jurisdiction, which the record 
does not affirmatively show.—2 Brick. Dig. 156-7. Under 
the constitution of 1875, article 6, section 9, Courts of Pro- 
bate have general jurisdiction for the granting letters testa- 
mentary and of administration, and for orphan’s business. 
We are satisfied the settlements of executors and adminis- 
trators fall under the general definition, orphan’s business.—Ik- 
elheimer v. Chapman, 32 Ala. 676, opinion of Srong, J., 684- 
699. We will regard the Probate Court, in considering the 
question before us, as one of general jurisdiction. 

The principle settled in Gunn v. Howell, 27 Ala. 663, would 
lead to the conclusion, that the decree in this case is void, 
even when collaterally presented, on the face of the record 
itself. In Hunt v. Ellison, 32 Ala. 173, opinion of Srong, J., 
the correctness of the decision in Gunn v. Howell is ques- 
tioned. In that opinion is the following language: “A major- 
ity of the best-considered decisions hold, that if a judgment 
be pronounced, even by a court of general jurisdiction, against 
one over whom it has no jurisdiction, or who appears to 
have had no notice of the existence or peudency of the pro- 
ceedings, such judgment will be declared a nullity, even 
when collaterally presented.” 

Hall v. Williams, 6 Pick. 232, was a suit on a judgment of 
a sister State, rendered by a court of general jurisdiction. 
One of the pleas in bar was, “ That neither of the defendants 
was served with process, or had any notice of the original 
action, or appeared thereto, or authorized any person to 
appear for him.” To this it was replied, “that the defend- 
ants are estopped by the record of Georgia from denying, 
notice, appearance, &c.” Oyer of the record was claimed 
and obtained, and defendant demurred to the replication. 
The suit was by Hall against Williams and Fiske, and the 
return of the Georgia sheriff was, “I have served a copy on 
Edward Williams, Abijah Fiske not to be found in the coun- 
ty.” The plea was by Gordon, attorney for Williams. The 
judgment entry was as follows : “Afterwards, to-wit, on,” &c., 
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“came the within named Henry Hall, &c., as well as the 
within named Edward Williams and Abijah Fiske within 
named, by their attorney within named, and the jurors,” Xe. 
The court, after declaring that the judgment of the Georgia 
court was to be treated altogether as domestic judgments, in 
regard to the proof of its existence, said: “In regard to the 
conclusiveness of such judgments to all intents and purposes, 
there is yet a question of considerable importance, which has 
been discussed and decided in almost every State in the 
Union in which there are printed reports of their judicial 
decisions ; and the question is presented now by the issue 
taken on the second and third pleas to this action. The 
defendants, in answer to the declaration, say that neither of 
them was served with notice of the suit in which the judg- 
ment was rendered, nor appeared, nor authorized any one to 
appear for him in the action, and that Fiske was never an 
inhabitant of, or resident in the State of Georgia. The 
plaintiffs reply, that the defendants are estopped by the 
record to deny these facts ; and the record being set forth on 
oyer, the defendants demur to the replication of estoppel. 
If it appeared by the record that the defendants had notice 
of the suit, or that they appeared in defense, we incline to 
think that it could not be gainsaid; for, as we are bound to 
give full faith and credit to the record, the facts stated in it 
must be taken to be true, judicially; and if they should be 
untrue, by reason of mistake, or otherwise, the aggrieved 
party must resort to the authorities where the judgment was 
rendered, for redress ; for he could not be allowed to contra- 
dict the record by a plea, and by an issue to the country 
thereon. But, if the record does not show any service of 
process, or any appearance in the suit, we think he may be 
allowed to avoid the effect of the judgment here, by showing 
that he was not within the jurisdiction of the court which 
rendered it ; for it is manifestly against first principles, that 
a man should be condemned, either criminally or civilly, 
without an opportunity to be heard in his defense.” The 
court held the plea good, and the repli¢ation bad. The con- 
clusions of the court were summarized as follows: “If it 
appear by the record that there was no jurisdiction over the 
person, the judgment is a nullity, not to be received as prima 
Jacie evidence, and the plaintiff must resort to other courts 
to support his action, or fail. The full faith and credit 
required to be given in each State to the judicial proceedings 
of other States, will prevent any evidence to contradict the 
—— show a jurisdiction, if such appear on the re- 
cord.” 
In Armstrong v. Henshaw (1 Dev. Law, 187), it was ruled, 
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that a judgment against a defendant named in the writ, but 
not made a party either by service, public notice, or attach- 
ing his estate, is merely void, and should be disregarded 
when produced on nul teil record. See, also, Bonner v. Tier, 
3 Dev. Law, 533. In Shaefer v. Yates (2 B. Monroe, 453), 
the court said: “In a legal or available sense, no person is 
a party to a suit without either an appearance or judicial 
notice of some sort; and there can be no doubt that a judg- 
ment against a person who was never made a party, is utterly 
void.” In Backman v. Hopkins, 6 Eng. (Ark.) 157, the court 
said: “ A judgment rendered without having acquired juris- 
diction of the person of the defendant, by notice or otherwise, 
would not bind the defendant in the State where it was ren- 
dered, and, of course, not in any other State to which it might 
be transmitted. No valid judgment can be rendered, where- 
by to affect the rights or liberty of the citizen, unless the 
court has first acquired jurisdiction of his person, as well as 
of the subject-matter in controversy.” In Shriver’s Lessee v. 
Lynn, 2 How. U.S. 43, it is said: “A decree without notice 
would be treated as a nullity.” In Webster v. Reid, 11 How. 
437, it was said: ‘“ When a judgment is brought collaterally 
before the court as evidence, it may be shown to be void 
upon its face by a want of notice to the person against whom 
judgment was entered, or for fraud.” See, also, Hollings- 
worth v. Barbour, 4 Pet. 466; Whittaker v. Murray, \5 Ill. 
293; Downer v. Shaw, 2 Foster, N. H. 277; Lamar v. Gunter, 
39 Ala. 324. 

Governed by the principles declared in Hunt v. Ellison, 
supra, aud Hall v. Williams, 6 Pick. 232, which we approve, 
we hold that the settlement and decree in this case, consid- 
ered alone, are not void on their face. The presumptions 
we entertain in favor of the correct exercise of a general juris- 
diction, lead us to this conclusion. If the record showed 
that Hatchett had actual personal notice, or that he was 
present at the settlement, we would hold this presumption 
conclusive. The record contains no such proof or recital. 
It fails to show that any personal notice was ordered or given, 
and it fails to show he was present at the settlement. The 
settlement and the decree affect the estate of Glenn very seri- 
ously. If Hatchett had had notice of it, and the estate suf- 
fered in the‘settlement by reason of his failure or neglect to 
attend, we will not say he would not thereby have fastened a 
liability on himself. In his petition, he not only denies hav- 
ing any notice, but he avers “he did not in fact appear on 
said settlement,” and that “he had no knowledge of such 
settlement, until long after the same purports to have been 
made.” If this be true—and in this proceeding we must 
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regard it as true—the presumption of notice or knowledge of 
the settlement is overturned, and the decree of the Probate 
Court is void. 

We think the practice pursued in this case, of praying to 
have the decree revoked and annulled in the court in which 
it was rendered, an eminently proper one. It retains the 
proceedings in the Probate Court, where speedy and inex- 
pensive justice can be administered, without incurring the 
expense and delay which would attend a resort to another 
tribunal. We confine this remark for the present, however, 
to proceedings in the Probate Court. But see 2 Brick. Dig. 
140, § 137. It results, that the decree of the Probate Court 
in Hatchett’s case must be reversed, and the cause remanded. 


As to Mrs. Brickell’s appeal, we need say but little. The 
reversal of the judgment pronounced in the main cause of 
Hatchett, administrator, must of necessity carry with it a 
reversal of the dependent decree against Mrs. Brickell and 
all other parties. We feel it our duty, however, to make 
some comments on sections 2644-5-6 of the Code of 1876. 
They are, in terms, confined to estates “in the hands of an 
executor or administrator undistributed,’ and “where no 
final settlement of his administration or distribution has 
been made.” In the decree, he is to be allowed “ credit for 
such expenses.” No provision for a decree against the suc- 
ceeding administrator. By section 2645, he is required “ to 
file, with his account for final settlement, a separate account 
for the amounts sv paid by him for such minor.” Nothing 
is said in these sections about notice to the distributee thus 
sought to be charged ; but, on principle, we hold that, in such 
cases, the publication should give notice of such claim, and 
that such separate account had been filed.— Brown v. Wheeler, 
3 Ala. 287; Wilburn v. McCalley, at the last term. 

We have not alluded to the act “To authorize Probate 
Courts to render decrees in certain cases,’ approved August 
12th, 1868.—Pamph. Acts, 44. That statute is not carried 
into the Code of 1876, and it is therefere not now of force. 

We are not able to perceive on what principle the Probate 
Court can make to Mrs. Billingslea, in her settlement with 
the administrator de bonis non, any allowance, beyond assets 
in her hands, for expenditures she may have made for the 
distributees. As we understand from the record, the chief, 
if not the entire remaining assets, passed out of the control 
of Mrs. Billingslea, and into the hands of the administrator 
de bonis non. There is no statute which authorizes a decree 
in favor of the outgone administrator, either against the 


administrator de bonis non, or the distributee, for ‘moneys 
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thus expended. In the absence of some agreement for the 

ayment of any balance due from the distributee who has 
a thus advanced to, it would seem that the Probate Court 
is powerless to grant relief in any form, other than by allow- 
ing a credit against a balance, ascertained to be in the hands 
of an outgone administrator. If there is any relief in such a 
case as this—and it would seem there should be—it must be 
sought elsewhere.— Reaves v. Garrett, 34 Ala. 558; Benagh v. 
Turrentine, 60 Ala. 557. 

Reversed and remanded. 


BRICKELL, C. J., not sitting, being interested in the settle- 
ment. 


Fearn v. Ward, adm’r. 


Creditor’s Bill in Equity to subject Proceeds of Policy of Life 
Insurance by Deceased Debtor. 


1. Insurance on life of husband, for benefit of wife; object and purpose of stat- 
ule, and limitation as to amount.—The statute authorizing the wife to procure 
or effect an insurance on the life of her husband (Code, §§ 2733-34), was 
intended ‘‘to authorize an insurance on the life of a husband and father, for 
the benefit of his surviving wife and children, freed from the claims of his 
creditors ;” and the limitation upon the amount of annual premiums which 
the husband may pay, $500, was intended to guard against the perversion of the 
statute to the injury of creditors. 

2. Same; statute construed as exemption law ; insolvency of husband.—The 
statute is in the nature of an exemption law, and must receive a liberal con- 
struction: the solvency or insolvency of the husband, when the premiums 
are paid, does not affect the validity of the policy ; but a policy in favor of 
one only of several children is not within the letter or spirit of the statute.’ 

3. Voluntary conveyance: who may impeach.—Under the statute of frauds 
(Code, § 2124), as judicially construed, a voluntary conveyance is void as 
against existing creditors; and a person whose liability is contingent, or 
accrued on a contract which was in existence when the conveyance was made, 
is held to be within the protection of the statute. 

4. Insurance on life of husband, for benefit of wife ; validity against debts ex- 
isting when statute was enacled.—As against debts or liabilities existing on the 
15th February, 1867, when the statute authorizing such insurance was passed, 
it would operate as a retroactive exemption law, and a policy conforming to 
its terms would be subject to the claims of such creditors. 


AppEAL from the Chancery Court of Marshall. 

Heard before the Hon. H. C. SPEAKE. 

The bill in this case was filed on the 7th February, 1878, 
by F. P. Ward, as the administrator de bonis non, with the 
will annexed of Thomas Fearn, deceased, against the ad- 
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ministrator of the estate of Robert Fearn, deceased, together 
with his widow (Eliza Lee Fearn), his infant daughter (Kate 
Coles Fearn), and James I. Donegan. Its object and pur- 
pose was to reach and subject to the satisfaction of a judg- 
ment, ,which the complainant, as administrator of said 
Thomas Fearn, had paid, and on which said Thomas Fearn 
was liable only as the surety of said Robert Fearn, certain 
moneys in the hands of Denegan, which bad been realized 
on a policy of insurance on the life of said Robert Fearn, and 
loaned to said Donegan, on mortgage, by the guardian of 
said Kate Coles Fearn, the sole beneficiary of the policy. 
The judgment paid by the complainant was rendered by the 
Circuit Court of Madison, on the 27th April, 1871, in favor 
of the personal representative of F. J. Levert, deceased, in a 
suit commenced in the year 1867 ; which suit was founded on 
a bond, or promissory note under seal, for $1,150, dated 
29th July, 1857, and payable twelve months after date, and 
signed by said Robert Fearn and Thomas Fearn as joint 
obligors. The bill alleged, that Thomas Fearn signed said 
bond only as the surety of Robert Fearn; that the com- 
plainant paid the judgment in full, under execution, on the 
19th February, 1872, and took an assignment of it to himself, 
as administrator, from the attorneys of record of the plain- 
tiff therein ; that the estate of Robert Fearn was declared 
insolvent on the 18th October, 1876 ; and that the complain- 
ant had filed said judgment, as a claim against said insolvent 
estate, on the 30th January, 1877. It was further alleged, 
that the policy in favor of Kate Coles Fearn was received by 
said Robert Fearn, on the 18th July, 1870, in consideration 
of his surrendering a former policy, which he had effected on 
his own life on the 7th August, 1869, in favor of his wife and 
children, in the Piedmont Real Estate Insurance Company ; 
that he “paid in annual premiums, out of his own means, on 
said first named policy, the sum of $204.68, and on said last- 
named (or substituted) policy the sum of $624.17 ;”’ that “at 
the time of effecting said insurance and taking out said 
policies, as aforesaid, and at the time of his death in March, 
1873, said Robert Fearn was largely indebted, and was in- 
solvent, and he effected said insurance, and took out said 
policies, and paid the annual premiums thereon, with the 
intent to hinder, delay, and defraud his creditors, and with- 
outany valuable consideration therefor, but as a voluntary 
gift to his said infant daughter;” and that there was no 
property or assets, out of which the complainant could make 
the amount of money due him on said judgment so paid, ex- 
cept the moneys realized on the said policy of insurance, and 


loaned by the guardian of said Kate Coles Fearn to said 
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Donegan. The prayer of the bill was, “that an account 
may be taken of what is due to complainant on his said 
claim against the estate of Robert Fearn, and its payment 
decreed out of said insurance money, and the property 
mortgaged by said Donegan be subjected to its payment ; 
and for such other and further relief as the nature of his 
case may require.” 

A demurrer to the bill was interposed by the widow, both 
individually and as guardian for Kate Coles Fearn, assign- 
ing the following causes of demurrer: 1. That the complain- 
ant does not show by his bill any such case as entitles him 
to a discovery, or any other relief. 2. “ That it does not 
appear by the averments of the bill that said Robert Fearn 
paid annually, out of his own funds or property, premiums 
above the amount of $500, for said insurance.” 3. “Said bill 
shows that Robert Fearn paid annually premiums on said 
insurance of an amount less than $500, and that said insu- 
rance was for the benefit of his family, within the purview 
and meaning of the statute law of Alabama; and that there- 
fore the amount collected on the said policy is not liable to 
the payment of the-debts of the said Robert Fearn.” The 
chancellor overuled the demurrer, but without any written 
opinion, so far as the record shows; and his decree, from 
which this appeal is prosecuted under the statute (Code, 
§ 3918), is now assigned as error. 


Humes & Gorpon, for appellant.—The theory of the bill 
is, that the creditors of the husband can intervene and 
claim the insurance money, when the aggregate of all the 
annual premiums paid exceeds $500. But this is not the 
proper construction or meaning of the statute. It expressly 
says, on the contrary, that the creditors can assert no claim, 
unless the husband has “ paid annually’—that is, each year 
—premiums amounting to more than $500. The averments 
of the bill show that $204.68 was paid prior to July 18, 1870, 
leaving a balance of $624.17 to be distributed through the 
period intervening between that day and the husband’s 
death in 1873 ; thus negativing, by necessary inference, the 
idea of any annual payment exceeding $500. Any other con- 
struction of the statute would frustrate its manifest purpose, 
and prevent any benefit accruing to the debtor’s family un- 
less he died soon after effecting the insurance on his life ; 
since it is matter of easy calculation, that an insurance at 
very low figures annually would soon exceed $500. In favor 
of this construction, see Stone v. Knickerbocker Insurance 
Co., 52 Ala. 592; Continental Insurance Co. v. Webb, 54 Ala. 
688 ; Gould v. Emerson, 99 Mass. 154; Smith v. Missouri Life 
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Insurance Co., 4 Dillon, 453; Con. Mutual Insurance Co. v. 
Burroughs, 34 Conn. 63; Same v. Palmer, 42 Conn. 60; 
Hutson v. Menifield, 51 Indiana, 34; Cragin v. Cragin, 66 
Maine, 517. The exemption being for the benefit of the 
debtor’s family, creditors have no right to complain because 
one child reaped the entire fruits of the policy. If any one 
can complain of this, it would seem that only the other mem- 
bers of the family could have that right, since they alone 
are injured. 


(Nov. Term, 


Capaniss & Warp, contra.—But for the statute (Code, 
§ 2733), the whole of the insurance money would have been 
subject to the claims of creditors.—Stone v. Knickerbocker 
Life Insurance Co., 52 Ala. 592. The statute allows a debtor 
to invest, in insurance on his life, for the benefit of his family, 
not $500 each year, but $500 during his life. Another stat- 
ute had then exempted $500 in land, and this statute was 
intended to exempt the same amount for insurance as an in- 
vestment. There would have been as much propriety in 
exempting that sum annually when invested in land, as 
when paid out (that is, invested) in insurance. By annual 
payments of $500, a debtor might, during a long life, accu- 
mulate a large estate for his family, while leaving his debts 
unpaid. But the statute does not authorize this. Its lan- 
guage is, “Such exemption shall only apply to such insu- 
rance, in the proportion of $500 to the amount of premiums 
paid for such insurance.” If the policy here could be sus- 
tained under the statute, it would only exempt about 
$5,785, leaving $3,810 subject to the claims of creditors ; 
those amounts representing the ratio between $500 and the 
excess of premiums paid. But the policy is for the benefit of 
one of several children, and not for the wife or family. It 
does not come within the terms of the statute ; and ifit can 
be sustained under the statute, similar policies might have 
been effected for each member of the family. Independent 
of the question of construction, the statute cannot be invoked 
in this case ; because the complainant’s debt was contracted 
before its enactment, and the right of exemption is to be 
determined by the law of force when a debt is contracted. 
Nelson v. McCrary, 60 Ala. 301; Watts v. Burnett, 56 Ala. 
340; Blum v: Carter, 63 Ala. 235. 


SOMERVILLE, J.—This is a creditor’s bill, filed by the 
appellee, for the purpose of subjecting to the payment of his 
claim the proceeds of a policy of insurance on the life of one 
Robert Fearn, the debtor, which was made payable to one of 


his children, Kate Coles Fearn, and was subsequently col- 
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lected, and invested in a mortgage security, after the death 
of the assured. The bill alleges the insolvency of the de- 
ceased at the time the insurance was effected, and also at 
the date of his death; and that he had a wife and several 
other children, besides the beneficiary of the policy. 

In the year 1857, Thomas Fearn, of whose estate the ap- 

ellee is the administrator de bonis non, with the will annexed, 
had become surety for Robert Fearn. Suit was brought on 
this claim, and the personal representative of the surety paid 
off the judgment, in February, 1872, which, with interest and 
costs, amounted to $2,276.16; and thereupon had the judg- 
ment assigned to him, as authorized by the statute. In 
August, 1869, Robert Fearn insured his life, for the sum of 
$10,000, in the Piedmont Real Estate Insurance Company, 
taking the policy payable at his death to his wife, Eliza Lee 
Fearn, and his children, In July, 1870, he surrendered this 

olicy, and received another, in consideration, from the 

iedmont and Arlington Life Insurance Company, for a like 
sum, payable to his infant daughter, Kate Coles Fearn. Rob- 
ert Fearn paid annual premiums out of his own means, 
amounting to $204.68 on the first policy, and $624.17 on the 
second ; being less than $500, for any one annual premium. 
After the death of the assured, the policy was collected, and 
the proceeds invested, by the guardian of the infant benefi- 
ciary, in a loan secured by mortgage on certain real estate 
described in the bill. These are substantially all the facts 
necessary to be stated for a clear comprehension of the 
points that are raised by the demurrer to the bill, which was 
overruled by the chancellor. 

Section 2733 of the Code of 1876 authorizes any married 
woman to have her husband’s life insured, for her sole use, 
free from the claims of the representatives of the husband, 
or any of his creditors; and in the event of her surviving 
her husband, the sum, or net amount of insurance, becomes 
payable toher. The following limitation, however, occurs in 
this section: “ Provided, however, that in case the husband 
shall have paid, annually, premiums above the amount of five 
hundred dollars (out of his own funds or property), for such 
insurance, then such exemption shall only apply to such in- 
surance in the proportion of five hundred dollars to the 
amount of premiums paid for such insurance.” 

Section 2734 of the Code further provides, that, “in case 
of the death of the wife, before the decease of her husband, 
the amount of the insurance may be made payable after 
death to her children, for their use, and to their guar- 
dian, if under age.” 


In Stone v. Knickerbocker Life Insurance Co. (52 Ala. 589), 
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it was said of this statute, per BrickexL, C. J., that its object 
was to “authorize an insurance on the life of a husband and 
father, for the benefit of his surviving wi/e and children, freed 
from the claims of his creditors. To these he owes the duty 
of maintenance and protection. The statute intended to 
guard against the perversion of this right or privilege into 
the means of defrauding creditors. Therefore, a limit is fixed, 
beyond which he cannot pass, in paying premiums for such 
insurance from his own funds or property, which, in the ab- 
sence of the statute, should have been appropriated to his 
creditors.” 

In Continental Life Ins. Co. v. Webb, adm’r (54 Ala. 688), 
it was said, that “a provision for the family, deprived by the 
death of the husband of its natural and legal protector, on 
whom the law devolved the duty of maintenance, was 
the object to be accomplished.” 

This statute confers a special privilege, and is in the na- 
ture ofa law exempting property from liability to execution. 
In order to obtain the benefits intended to be secured by it, 
there must be a substantial compliance with its provisions. 
We construe it to authorize the payment of a premium or 
premiums, not exceeding five hundred dollars for each year, 
on one or more policies, taken out in accordance with its let- 
ter and spirit ; and this sum may be paid out of the funds or 
property of the husband, whether he be at the time solvent 
or insolvent. 

And while, under the decisions of this court heretofore 
construing the exemption laws of this State, they have 
always received a liberal construction, they are not to be in- 
terpreted against obvious intention, or manifest justice. The 
policy, in this case, was procured by the husband in favor of 
one of his several children. The statute designed it for the 
benefit of the wife and children. It is not, therefore, in com- 
pliance with the requirements of the statute, and is not such a 
policy as justifies the invocation of the statute for its pro- 
tection. 

There is one aspect of this case, which, without reference 
to the other points considered, proves fatal to the defense 
interposed by the demurrer to the bill. The above stat- 
ute, constituting sections 2733 and 2734 of the Code of 1876, 
was enacted and approved February 15, 1867.—Session Acts 
1866-7, p. 503. The claim in question, though at that time 
contingent, accrued from a contract in existence as far back 
as the year 1857. A contingent liability is as fully protected 
ugainst fraudulent and voluntary conveyances as a claim 
certain and absolute ; and one whose claim accrued from a 


contract in existence at the time such conveyance is made, is 
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a creditor within the meaning of the statute of frauds.— Bibb 
v. Freeman et al., 59 Ala. 612. 

This statute, being one of exemption, furthermore, cannot 
operate on contracts existing before the date of its adop- 
tion. Parties entering into contracts are presumed to 
have in view such exemption laws as are in force at the date 
of the contract. And it has been held, both by this court 
and the Supreme Court of the United States, that the en- 
largement of property exemptions, by State legislatures, can 
not have a retrospective operation on antecedent contracts ; 
for this would be in violation of section 10 of article I. of the 
constitution of the United States, which declares that “no 
State shall pass any law impairing the obligation of con- 
tracts.”— Nelson v. McCreary et al., 60 Ala. 301; Gunn v. 
Barry, 15 Wall. 610. 

The chancellor did not err in overruling the demurrer, and 
his decree is affirmed. 


BrickELL, C. J., not sitting. 


Hatchett v. Berney. 


Bill in Equity to set aside Entry of Satisfaction of Mortgage, 
and for Account and Foreclosure. 


1. Letters testamentary, or of administration; extra-territorial operation.—It 
was 2 principle ot the common law, and it is the settled doctrine of this court, 
that letters testamentary, or of administration, have no extra-territorial oper- 
ation, and, as matter of right, confer title only to the personal assets within 
the jurisdiction by which they were granted ; and it was a general rule of the 
common law, as a consequence of this principle, that an executor or adminis- 
trator, although he might be the domiciliary or principal representative, could 
not sue or be sued, in his representative character, in the courts of any other 
country. 

2. Foreign executors and administrators ; statutory provisions as to suits by.—By 
statute in this State (Code, §§ 2637-40), a foreign executor or administrator, 
on the estate of a person who was not an inhabitant of this State at the time 
of his death, is authorized to maintain suits, and to recover and receive prop- 
erty here, but is required, before the rendition ot judgment, or the receipt of 
the property, to have a copy of his letters, duly authenticated, recorded in the 
office of the probate judge of the county, and to give bond, approved by the 
probate judge, conditioned forethe faithful administration of the assets he 
may receive ; which statutory provisions are permissive and prohibitory. 

3. Payment to foreign executor or administrator. — Under these statutory pro- 
visions, a voluntary payment, by a debtor resident here, to a foreign executor 
or administrator, who has not had his letters recorded here, and given bond 
as required, can not be supported, against the claim of an administrator sub- 
sequently appointed here. 
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4. Judgment in favor of foreign executor or administrator.—A judgment 
recovered by such foreign executor or administrator, without a compliance 
with these statutory provisions, against a debtor here, though his suit might 
have been defeated by a plea denying his authority to sue, is conclusive as 
between him and the debtor ; but, as against an administrator subsequently 
appointed here, between whom and such foreign representative no privity 
exists, it is res inter alios acta; yet, if the money collected by the foreign 
administrator, under the judgment, bas been applied as the domestic admin- 
istrator would be compelled to apply it, the debtor may have relief in equity 
against the claim of the domestic administrator. 


[Nov. Term, 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. AusTimi1. 

The bill in this case was filed on the 15th January, 1877, 
by W. T. Hatchett, as the administrator of the estate of Berry 
C. Owens, deceased, against James Berney ; and sought the 
foreclosure of a mortgage on certain lots in the city of Mont- 
gomery, and an account of the mortgage debt. The mort- 

age, a copy of which was made an exhibit to the bill, was 
fated the i3th October, 1859, conveyed several city lots in 
Montgomery, and was given to secure the payment of five 
promissory notes of said Berney, payable to said Berry C. 
Owens. These notes were of even date with the mortgage ; 
were payable on the lst day of January in the years 1560, 
1861, 1862, 1863, and 1864, respectively, with interest from 
the Ist January, 1861; were given for the purchase-money 
of the lots, and were for $2,000 each. About the time this 
mortgage was given, or soon afterwards, Owens removed to 
Bedford county, Tennessee, and there died, in December, 1861; 
and his last will and testament was there duly admitted to 
probate in January, 1862, and letters testamentary thereon 
granted to Richard H. Sims as executor. The note first fall- 
ing due seems to have been paid at or about maturity ; and 
$1,200 was paid on the second, on the 6th February, 1861, to 
Richard B. Owens, of Montgomery, who was the brother of 
said Berry C. Owens, and had possession of the notes. In 
May, 1862, the two notes falling due the 1st January, 1861, 
and 1862, respectively, were placed for collection, by said 


_ Richard B. Owens, in the hands of Martin, Baldwin & Sayre, 


attorneys in Montgomery ; and the amounts due on them 
were paid by said Berney, at different times during the years 
1862 and 1863, in Confederate treasury-notes, or other cur- 
rency, to said attorneys, and by them paid over to said Rich- 
ard B. Owens; and the notes were } de up to Berney. 
After the close of the war, Sims, the executor of Berry C. 
Owens, disputing the validity of these payments, brought 
suit in the District Court of the United States at Montgom- 
ery, to recover the amount claimed to be due on these two 
notes ; and he also brought suit in the City Court of Mont- 
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gomery, on the two notes falling due the Ist January, 1863, 
arid 1864, respectively. No defense was made in the City 
Court, and judgment by default was rendered on the 8th 
February, 1866, for $5,955.66, besides costs. The suit in 
the Distiict Court was continued from term to term, and was 
transferred to the Circuit Court of the United States at Mo- 
bile. Sims died in December, 1874; and in May, 1875, let- 
ters of administration de bonis non on the estate of said B. C. 
, Owens were duly granted by the proper court of Bedford 
county, Tennessee, to Lewis Tillman; and the suit pending 
in the Federal court was, soon afterwards, revived in his 
name. Neither Sims nor Tillman ever had a copy of his 
letters recorded in this State, as authorized by the statute 
(Code, §§ 2637-40) ; but no objection on that account seems 
to have been made in either of the suits against Berney. 

In 1868, or 1869, the judgment in the City Court being 
unsatisfied, the attorneys of Sims threatened to foreclose the 
mortgage ; and thereupon, Berney, by the advice of his attor- 
ney, as he alleged in his answer to the bill in this case, deliv- 
ered up to them the possession of the mortgaged premises, 
on which a livery-stable was situated. In November, 1875, 
as he alleged in his answer, thinking that the rents and profits 
of the property had paid the balance due on his debt to 
Owens, Berney instructed his attorney to institute the neces- 
sary legal proceedings to regain the property; and being 
then informed that this could not be done while the suit in 
the Federal court was pending, he proposed, through his 
attorney, a compromise of that suit, or of the matters in liti- 
gation. The extent of this compromise, or the matters em- 
braced within its terms, seems to have been the material 
question in the court below. The letter of D. S. Troy, Ber- 
ney’s attorney, which was made an exhibit to his answer, 
dated November 15th, 1875, and addressed to “ Messrs. El- 
more & Gunter,” proposing a compromise, was in these words: 
“Tam authorized by Dr. James Berney to propose, that if 
you will dismiss the suit against bim by the executor of Ber- 
ry Owens, to recover the amount of the notes which he paid 
in Confederate money, and surrender to him possession of 
the ‘stable property, so long held by Judge Martin as agent 
for the estate of Owens, Dr. Berney will release the estate 
of Owens from all liability to account for rents during the 
period Judge Martin held the property, and will pay the 
costs of the suit, leaving you free to pursue the estate of R. 
B. Owens, the party who got the money.” This proposition 
was not accepted ; but, by the terms of the verbal compro- 
mise agreed on, Berney also paid $1,000 in money, and the 
costs of the suit in the Federal court, which was thereupon 
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dismissed ; and satisfaction of the mortgage was entered of 
record by Jno. A. Elmore, as attorney in fact of Lewis Tiil- 
man, as also indorsed on the mortgage. 

The indorsement on the mortgage was in these words: 
“The debt secured by this mortgage is fully discharged, and 
this mortgage is hereby released and cancelled ; as witness 
my hand and seal, this 18th day of April, 1876;” signed, 
“Lewis TILLMAN, by his attorney in fact, J. A. Elmore.” 
The entry of satisfaction on the margin of the record was as 
follows: “I, Lewis Tillman, senior, administrator de bonis non, * 
with the will annexed, of Berry C. Owens, hereby declare, 
that mortgage of James Berney to Berry C. Owens is this 
day satisfied ; and make this entry at the request of said 
Berney, in compliance with the statute in such cases made 
and provided, this 18th April, 1876. This entry is made 
under the power of attorney hereto attached.” (Signed, 
“ Lewis TILLMAN, adm’r de bonis non, with the will annexed, 
of Berry C. Owens, by his att’y in fact, J. A. Elmore.”) The 
power of attorney, under which these entries were made, 
which was executed in Bedford county, Tennessee, and dated 
April 3d, 1876, was in these words: “1, Lewis Tillman, ad- 
ministrator,” &c., “do hereby constitute and appoint John 
A. Elmore, of the city of Montgomery, Alabama, my agent 
and attorney in fact, for me, and‘in my name as administra- 
tor, to execute a release under seal, to James Berney, of all 
the interest held by said estate in and to certain lots in said 
city of Montgomery,” describing them, “and a release, under 
seal, of the mortgage made by said Berney to said Owens, 
of the said lots, to secure the payment of certain notes 
described in said mortgage, which mortgage is dated,” «e. ; 
“and also, for me, and in my name as said administrator, to 
make on the margin of said record an entry of satisfaction of 
said mortgage.” 

On the 18th of October, 1876, a copy of the last will and 
testament of said Berry C. Owens, duly authenticated, was 
recorded in the office of the probate judge of Montgomery 
county, Alabama; and letters of administration on his estate, 
with the will annexed, were granted by the Probate Court of 
said county to W. T. Hatchett, the general administrator of 
the county. In the original bill, Tillman and Hatchett were 
joined as complainants ; the bill alleged that the compromise 
embraced only the matters litigated in the suit pending in 
the Federal court, and offered, if Berney should elect to stand 
by and ratify the compromise, to allow him a credit for the 
$1,000 paid by him under its terms; and the prayer was, 
“that an account may be taken of the amount due to said 


Hatchett, as administrator as aforesaid, upon the said judg- 
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ment in said City Court against said Berney, and that the 
real estate conveyed by said mortgage may be sold, under 
the orders of the court, for the payment of the same; and in 
the event that said compromise is vacated and set aside, at 
the instance of said Berney, then that an account may also 
be taken of the amount due to said Hatchett, as said admin- 
istrator, for and on account of the two notes of said Berney 
first due according to the terms of said mortgage, and that 
said Hatchett may have a decree therefor, and that said real 
estate may be sold for the payment thereof.” The bill alleged, 
also, that the estate of Owens owed no debts in Alabama ; 
that the administration of Hatchett was only intended to 
collect the debt due from Berney, and to transmit the money 
to Tillman in Tennessee ; and that Tillman, when he entered 
into the compromise, had no knowledge or information of the 
judgment in the City Court. 

Berney answered the bill, admitting all the material facts 
up to the date of the compromise ; but he insisted that his 
entire debt to Owens was fully paid, and that the compromise 
was intended to embrace, and did embrace, not only the 
pending suit in the Federal court, but also the judgment in 
the City Court ; and he pleaded the compromise and release, 
in bar of the relief sought by the bill. An amended bill was 
then filed, striking out the name of Tillman as a complainant, 
and making him a defendant. The amended bill alleged, 
also, that the release of the mortgage, and the entry of satis- 
faction on the record, exceeded Elmore’s authority, and were 
made through ignorance and mistake as to the judgment in 
the City Court, and that they had never been ratified by 
Tillman. The prayer of the amended bill was, “that said 
entries and indorsements on said mortgage, and on the mar- 
gin of said record, be vacated and held for naught; or that 
they be amended and corrected, so as to show that they 
apply alone to the two notes falling due in January, 1861, and 
1862, on which suit was pending in the said United States 
court, and not to the whole mortgage debt; and that said 
Berney be enjoined from setting up such eutries and releases, 
as defenses in any proceeding at law by said complainant, as 
said administrator, or by any other representative of said B. 
C. Owens, to collect said judgment; and that an account be 
taken of the amount due by said Berney on said judgment ; 
and that the real estate described in said mortgage be sold, 
under the decree of this court, to pay what shall be found 
due on said account. Or, if it should be held that said judg- 
ment is not valid and subsisting, and can not be enforced by 
complainant as such administrator, then that an account may 
be taken of the amount due on said two notes last falling 
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due ; and that said real estate embraced in said mortgage be 
sold, under the decree of the court, to pay the amount found 
due on the taking of said account. Or that said settlement 
and compromise be set aside, and declared null and void ; 
and, in that event, that an account may be taken of the 
amounts due on said four notes, falling due on the Ist Janu- 
ary, 1861, 1862, 1863, and 1864, respectively, if the said judg- 
ment should be declared void. Or, if said judgment should 
be declared valid, and said settlement and compromise 
should be set aside, and declared null and void, then that an 
account may be taken of the amounts due on said judgments, 
and on said two notes falling due in 1861 and 1862; and that 
said real estate embraced in said mortgage may be sold, by 
the decree of this court, to pay the amount so found due ;” 
and for other and further relief. 

On final hearing on pleadings and proof, the chancellor 
held, that Tillman was really the complainant in the suit, and 
was attempting to collect a second time a debt which Berney 
had already paid in good faith; and that the complainant 
could not have any velief on account of the alleged mistake 
of fact in the compromise, since the mistake, if proved, was 
unilateral only, and Berney could not, since the deaths of 
Sims, Elmore, and Martin, establish his rights, if the matters 
were again opened. He therefore dismissed the bill; and 
his decree is now assigned as error. 


GunTeR & Buakey, for appellant.—1l. The powers of an 
executor are referable to the laws of the country from which he 
derives his authority, since no administration, whether origi- 
nal or ancillary, has any extra-territorial operation ; con- 
sequently, a foreign executor or administrator can only col- 
lect the assets in another jurisdiction, by virtue of a legisla- 
tive permission.—Robinson v. Robinson, 11 Ala. 947; Har- 
rison v. Mahorner, 14 Ala. 843. In the case last cited, it is 
shown, pp. 832-3, that the statue which enables foreign execu- 
tors and administrators to act here, upon complying with 
the requisitions of the statute, prohibits them from acting 
until there is such compliance ; and to the same effect, see 
Bradley v. Broughton, 34 Ala. 708. Under these authorities, 
the compromise made by Tillman is not in the way of 
Hatchett : the latter may either disregard it entirely, or stand 
by it to the extent that Tillman understood it to go. As 
Tillman, not having complied with the statute, had no 
authority to receive property here, the payment of the thous- 
and dollars by Berney was in his own wrong. In this view 
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mistake in the compromise, such as a court of equity will 
correct. 

2. Berney’s conduct and representations are consistent 
with good faith, only on the supposition that the compro- 
mise Was intended to embrace only the matters in litigation 
in the: United States court. Neither Tillman, nor his attor- 
ney, nor Berney’s attorney, had auy knowledge of the judg- 
ment in the City Court; and it cannot be supposed that they 
intended to include it in the compromise, when they had 
never heard of it. If Berney had knowledge of that judg- 
ment, and had reason to believe that Tillman and his attor- 
ney were ignorant of it, and he intended to take advantage 
of their ignorance, his conduct operated a fraud on Tillman. 
But it is clear that Berney was not then aware of the unsat- 
isfied judgment, and that the idea of having it included in 
the terms of the settlement is an after-thought. Be that as 
it may, the mistake was mutual between the respective attor- 
neys, and is relievable in equity.—1 Story’s Equity, $$ 164-6 ; 
Simmons v. North, 3 8. & M. 67. 

3. Indorsements on the mortgage note may be explained, 
and also those on the mortgage itself, or on the margin of 
the record. As between the parties, such indorsements are 
mere receipts.—1 Hill. Mort. 324, § 50; McDaniel v. Lan- 
hams, 21 Vermont, 222; Pearce v. Savage, 45 Maine, 90; 
Parsons v. Wells, 17 Mass. 419; Windham v. Sangar, 3 Mete. 
Mass. 224. The statute provides, too, that all receipts, 
releases, and discharges in writing, whether of a debt of 
record, or contract ae seal, or otherwise, must have effect 
according to the intention of the parties.—Code, $§ 3039-40. 
All instruments and contracts, however solemn, are liable to 
be set aside, vacated, or corrected, in equity, when they are 
the result of fraud, accident, or mistake.—T'rippe v. Trippe, 
29 Ala. 643; Simmons v. North,3 Sm. & Mar. 67; 9 U.S. 
Digest, lst series, p. 87, and cases cited. 

4. The cancellation of a mortgage on the record is, in 
equity, only prima facie evidence of its discharge. It may 
be proved to have been made by fraud, accident, or mistake ; 
and on proof of that fact, the mortgage will be established. 
The same rule must apply to an indorsement of release on 
the mortgage.— Robinson v. Sampson, 23 Maine, 388; 7T'ren- 
ton Bank Uo. v. Woodruff, 1 Green, N. J. 117; Chappell v. 
Allen, 38 Mo. 213; Fleming v. Posey, 24 Penn. St. 47; Cross 
v. Stahlman, 43 Penn. St. 129; Bruce v. Berney, 12 Gray, 
Mass. 107; Bento v. Ourland, 15 N. J. Eq. 103; Branon v. 
Bingham, 26 N. Y. 483; Croker v. Thompson, 3 Mete. Mass. 
224; McDaniels v. Lanham, 21 Vermont, 222. 
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BRICKELL, C. J.—It is the settled doctrine of this court, 
and of the common law, that letters testamentary, or of 
administration, have no extra-territorial operation, and title 
derived from them extends, as matter of right, only to the 
personal assets which are found within the jurisdiction of the 
government from which they arederived. Asaconsequence of 
this doctrine, it is a general rule of the common law, that an 
executor, or administrator, though his letters may have been 
obtained at the last domicile of the deceased, and adminis- 
trations in other jurisdictions would be merely ancillary, 
entitling him to the residuum of the assets, after satisfying 
the claims of the resident creditors, or next of kin, or lega- 
tees, and such residuum would be transmissible to him, can 
not sue, or be sued, in his representative capacity, in any 
other State or country than that from which the letters were 
derived. If he desires to reduce to possession assets else- 
where, new letters must be obtained; and if the local law 
would not be contravened, ex comitate, he would be preferred 
in the grant of such administration. The new administra- 
tion would be subservient to the rights and interests of cred- 
itors, legatees or distributees, resident within the jurisdic- 
tion from which it is obtained; and from such jurisdiction 
he would be permitted to withdraw only the residuum, which 
would be transmissible to him if some other person were the 
resident executor or administrator.—Densler v. Edwards, 5 
Ala. 31; Childress v. Bennett, 10 Ala. 751; Harrison v. 
Mahorner, 14 Ala. 829; Bradley v. Broughton, 34 Ala. 694; 
Story’s Conf. Laws, $$ 512-13; Wharton’s Conf. Laws, 
$$ 604-12; Noonan v. Bradley, 9 Wall. 394. 

While, as to suits for the recovery of the assets, the title 
and authority of the personal representative of the last dom- 
icile of the deceased is confined and limited to the territorial 
jurisdiction of the government from which they are derived, 
or extended only to the residuum after the satisfaction of the 
claims and rights of residents of other jurisdictions in which 
ancillary administration may be taken; there is now pre- 
sented a different question—whether, in the absence of a 
domestic administration, his title and authority may not be 
voluntarily recognized, and debts paid to him, or other assets 
surrendered ; such payment or surrender affording full pro- 
tection against the claim of a domestic administrator subse- 
quently appointed. The doctrine of the English courts is, 
that such payment or surrender affords no protection against 
the claim of a domestic administrator.—Whart. Con. Laws, 
§ 626. A preference for the English doctrine seems to be 
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expressed by Judge Story (Story’s Conf. Laws, § 515a), 
though he had affirmed the contrary in J'reathick v. Austin, 
4 Mason, 16. The Supreme Court of the United States 
maintain the validity of such payments or delivery of the 
assets ; and the general current of authority supports them, 
there being, when they are made, no domestic administra- 
tion.— Mackey v. Coxe, 18 How. 104; Wilkins v. Ellett, 9 Wall. 
741; Parsons v. gy 20 N. Y. 103; Whart. Conf. Laws, 
§ 626. In Metcalf v. Lowther, 56 Ala. 312, a kindred ques- 
tion was presented—the validity of a payment, made by a 
guardian appointed and qualified in Georgia, to the guardian 
in Alabama, the domicile of the infant. The payment was 
supported, operating a discharge of the foreign guardian 
from a claim subsequently made by the infant. 

The rule cannot be followed, however, if the local law of 
the foreign jurisdiction would be violated. Each State has 
the right and power of determining the disposition of all 
property having an actual situs within its jurisdiction, and 
the administration of it on the death of the owner. The 
personal representative of the last domicile of the deceased 
may be left to the right and authority the general law recog- 
nizes ; or that may be enlarged, and the right and authority 
of a domestic personal representative may be conferred on 
him, so far as is deemed politic; or all recognition of his 
right and authority may be withdrawn, or the terms on which 
he may exercise it and the validity of his acts recognized, 
may be prescribed. 

The statute of force when the transactions referred to in 
the bill occurred, authorized a foreign executor or adminis- 
trator, who had obtained in any other of the United States 
letters testamentary, or of administration, on the estate of a 
person who was not at his death an inhabitant of this State, 
to maintain suits, and recover or receive property in this State, 
upon condition that, before judgment or receipt of the prop- 
erty, a copy of his letters, duly authenticated, was recorded 
in the office of the judge of probate of the county in which 
suit was brought, or property received, and giving bond, with 
two good and sufficient sureties, payable to, and approved by 
the judge of probate, in such amount as he prescribed, to be 
determined with reference to the amount to be recovered or 
received, with condition to administer faithfully such recov- 
ery or property received. Before obtaining judgment, he 
was bound to prove a compliance with this condition ; and 
when there had been a compliance with the condition, the 
recovery of judgment, or a delivery of property to him, was 
“a protection to the defendant, or person delivering the 
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‘ property, to the extent of such judgment, or value of such 
property.”—Code of 1876, §§ 2637-2640. 

The statute is permissive, and prohibitory. It confers on 
the foreign executor, or administrator, the privilege or lib- 
erty of suing in our courts, without taking out new letters 
here, and the right of receiving, without suit, assets which 
are here situate. Each subject is embraced and dealt with 
by the statute : not only the privilege of suit by virtue of his 
original administration,—a privilege he did not have, by the 
emp law; but the right of receiving without suit assets 

ere situate,—a right the general law recognized, when there 
was no domestic administration ; and each is placed upon 
the same footing. The judgment obtained by him is a pro- 
tection to the defendant only when he has complied with the 
statutory condition ; and the voluntary delivery of property 
to him, without suit, can be supported, only when there has 
been such compliance. Though the statute does not, in 
words, —— a prohibition of suits, or the voluntary de- 
livery to him of property, in the absence of a compliance 
with the condition, yet such is its manifest spirit and intent. 
It prescribes the terms, upon which he may exercise here 
the authority derived from a foreign jurisdiction ; and to the 
extent to which there might be recognition of such authority, 
in the absence of compliance, there would be practical con- 
trayention of the legislative will. 

If a judgment should be obtained by a foreign executor, or 
administrator, without a compliance with the statute, it 
would not be void as between him and the party against 
whom it was obtained. The want of authority to maintain 
the suit would be matter of a plea ne unques executor, or 
ne unques administrator ; and it could not be presented in a 
more appropriate mode, under our system of pleading, in 
which there is no profert of letters testamentary, or of ad- 
ministration. It is matter of defense, which the defendant 
may, if he chooses, waive; and if he does waive it, he can 
not be heard subsequently to gainsay the force and effect of 
the judgment, which, as to parties and privies, would con- 
clusively determine that the money for which it was rendered 
was legally due to the plaintiff—Cloud v. Golightly, 5 Ala. 
653 ; Noonan v. Bradley, 9 Wall. 354. A judgment is con- 
clusive of the rights of parties, and of all defenses which 
could have been urged against its rendition. 

While, as between parties and privies, the judgment is 
conclusive, as to a domestic administrator, it is ves inter 
alios acta,—not concluding or barring any right he may de- 
rive from the grant of administration to him. If a necessity 


for it existed—if the foreign administrator was enforcing the 
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judgment, while the domestic administrator was claiming, in 
opposition to it, the demand upon which it may be founded, 
seeking to compel its payment to himself—some appropriate 
remedy could be found for the relief of the defendant from 
being subjected to a double payment. Or, if payments are 
voluntarily made to the personal representative of the dom- 
icile, and he should account for them, so that they reached 
their proper destination, a court of equity would intervene 
for the protection of the party making them, against the 
claims of the domestic administrator, who, if he were per- 
mitted to recover them, would be compelled to appropriate 
them to the same uses and purposes to which the foreign 
administrator had applied them. We speak, of course, of a 
case like the present, where the rights and equities of no 
creditor, distributee, or legatee, resident in this State, would 
be affected. 

While the judgment obtained by Sims, the domiciliary ex- 
ecutor, against Berney, in the City Court of Montgomery, 
without a compliance with the statute, is not void as be- 
tween the parties, it cannot be used as evidence against the 
appellant, nor can it affect or prejudice the rights the grant 
of administration to him conferred—right and title to all 
the assets which at the death of the testator had an actual 
situs within this State, or which were subsequently brought 
within the State. As to the appellant, the judgment is res 
inter alios acta—he is & stranger to it. There is no privity 
between a domestic and foreign administrator, though the for- 
eign may be the domiciliary representative. The two admin- 
istrations, though the domiciliary is styled the principal, and 
the other the ancillary administration, are distinct and inde- 
pendent, and are conducted according to the laws of the 
respective forums.—Story’s Conf. Laws, § 518 a; Harvey v. 
Richards, 1 Mason, 381; Childress v. Bennett, 10 Ala. 751; 
Fretwell v. McLemore, 52 Ala. 124. 

At the death of Owens, the promissory notes of Berney, 
the mortgage givén to secure their payment, and the real 
estate conveyed by it, were in this State, which was the place 
of Berney’s residence. The statute expressly declares, that 
when a person, not an inhabitant of this State, dies, leaving 
assets here, the Court of Probate of the county in which such 
assets are situate has authority to grant administration of 
them.—Code of 1876, § 2349. By the terms of the statute, 
the place for the grant of administration of these assets is 
defined. The domiciliary administrator, in the absence of 
a domestic administration, could, by a compliance with the 
statute, have entitled himself to receive them. But it is only 
whende has complied with the statute, subjecting himself to 
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the jurisdiction of our courts, furnishing security here for a 
faithful administration of them, that he could become enti- 
tled. The policy pervading our statutes, which cover the 
whole subject of administrations, foreign and domestie, is, 
that assets here at the death of the decedent, or subse- 
quently brought within our jurisdiction, shall be subject to 
a domestic administration, or shall not be withdrawn b 
the domiciliary foreign administrator, until he follows 
the statute, and thereby subjects himself to be reached 
and dealt with, if a necessity should exist for it, as a 
domestic administrator. The transactions with Sims, 
the foreign executor, and with Tillman, his successor, 
as administrator de bonis non, with the will annexed, without 
the record of the will and its probate, the record of the let- 
ters testamentary, and the execution of the bond, in con- 
formity to the statutes, cannot affect the right of the appel- 
lant, a domestic administrator subsequently appointed, 
except so far as payments made to Sims or to Tillman may 
have been applied by them, as such payments would be ap- 
plied if now recovered by the appellant ; and to this extent, 
we understand the bill as recognizing their validity, and 
offering to allow them. These transactions were without the 
authority of the foreign administrator as it is defined by the 
statutes; and into the extent of the authority, Berney was 
bound, at his peril, to inquire before entering into them. 

The payment of the debt in suitin the Circuit Court of the 
United States is recognized, and is not now a matter of con- 
troversy. The remaining notes, whatever may be the con- 
struction of the several instruments which were entered into 
by the parties, are not satisfied, save so far as payments 
may have been made to the foreign representative, which 
were legally appropriated by him. The foreign representa- 
tive was without authority to receive them, or to enter into 
the written instruments, without a disregard of the stat- 
utes. : 

The decree of the chancellor must be reversed ; and a de- 
cree will be here rendered, foreclosing the mortgage, direct- 
ing an account of the mortgage debt, and ordering a 
sale of the premises, if it is not paid in a prescribed period ; 
and the cause will be remanded. 
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Walker v. Elledge. 


Bill in Equity by Wife, against Judgment Creditor of Husband, 
to Establish Trust in Lands, and Enjoin Action at Law. 


1. Decree in chancery against husband, declaring trust in land in favor of wife ; 
effect as evidence against creditor of husbund.—A decree in chancery against the 
husband, declaring a trust in favor of the wife in lands purchased and partly 
paid for with moneys belonging to her, and vesting the title in her to the ex- 
tent of her moneys so used, is not evidence against a creditor of the husband, 
who was not made a party to the suit, and whose debt was created before the 
bill was filed ; consequently, when the wife seeks to enjoin an action at law 
by the creditor, founded on a purchase at execution sale on his judgment, she 
— prove the investment of her moneys in the land, without the aid of the 

ecree. 

2. Resulting trust in lands; exchange of tracts. —When a tract of land, 
bought by the busband with money belonging to the wife, is sold and ex- 
changed by him for another tract, the exchange does not affect her right to 
pursue her money and fasten a trust on the lands received in the exchange. 

3. Declarations in disparagement of title.—The declarations of the husband, 
in disparagement of his own title, admitting that his wife had an equitable 
interest in lands which be had partly paid for with her moneys, made while 
negotiating an exchange of the lands, are admissible evidence for the wife, 
against a subsequent purchaser at execution sale against the husband. 

4. Lien of judgments and executions.—Under our statutes (Code, § 3210), a 
judgment is not a lien on lands, and the lien of an execution, which attaches 
only from the time the writ is placed in the hands of the sheriff to be levied, is 


lost 7 the lapse of an entire term between the return of one and the issue of 
another. 

5. Secret or resulting trust ; against whom asserted.—A latent equity in lands, 
such as a right to charge them in equity with a resulting trust in favor of the 
person whose money was used in paying for them, cannot prevail against ‘‘the 
title of creditors, or purchasers for a valuable consideration, without notice. ”’ 
(Code, § 2200.) 

6. Same ; who are creditors, and when chargeable with notice.—The term cred- 
itors, as used in this statute, means judgment creditors having a lien ; and if a 
suit is pending to enforce a trust in the lands when the lien of the creditor 
atiaches, he is chargeable with constructive notice of it, and can not claim the 
protection of the statute. 

7. Same; rights of purchaser at execution sale—When a creditor purchases 
under his own execution, although he may be chargeable with constructive 
notice of a latent equity or trust, he nevertheless acquires all the rights of the 
defendant in execution, against whonr the trust is claimed and asserted. 


AppEaAL from the Chancery Court of Limestone. 

Heard before the Hon. H. C. SPEAKE. 

The original bill in this case was filed on the 26th April, 
1875, by Mrs. Mary A. Elledge, the wife of Joseph L. El- 
ledge, against William H. Walker; and sought to enjoin an 
action at law, which said Walker had instituted against her 
to recover the possession of a tract of land, particularly de- 
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scribed in the bill. Walker died pending the suit, and it was 
thereupoa revived and prosecuted against his personal rep- 
resentative and heirs at law, who are the appellants in this 
court. Walker claimed the land, in the action of ejectment, 
under a purchase at sheriff's sale under an execution on a 
judgment at law, which he had recovered against said Joseph 
. Eiledge, the complainant’s busband, on the sth April, 
1867 ; the sale being made on the 5th March, 1869, and the 
sheriff's deed to Walker, as the purchaser, being dated the 
same day. Mrs. Elledge was in possession of the land, by 
her tenants, claiming it as her own under a decree of the 
Chancery Court of said county, rendered in a suit which she 
had instituted against her said husband, seeking to remove 
him from the trusteeship of her statutory separate estate, on 
account of mental and physical incapacity to manage it, and 
to have the legal title to the lands now in controversy divest- 
ed out of her husband, and vested in the complainant herself, 
on the ground that the purchase-money was paid with her 
funds, and the title taken in his name by mistake. The bill 
in that case was filed on the 4th April, 1867, though the 
affidavit subscribed to it is dated May 9th ; and the final de- 
cree of the chancellor was rendered on the 31st May, 1867, 
removing the complainant’s husband from the trustéeship of 
her separate estate, cancelling the conveyance of the lands 
to him, and vesting the legal title thereto in the complainant. 
Mrs. Elledge was a daughter of James Cox, who died in said 
county of Limestone in the year 1850. Joseph L. Elledge 
became her guardian, and married her during her minority. 
Her claim to the lands in this suit, as in her former suit 
against her husband, was rested on the allegation that the 
money used in paying for it, or for another tract which was 
exchanged for it, was part of her distributive share of her 
father’s estate, which her husband received as her guardian 
and trustee, and other moneys derived from the estate of 
William Shores, who was her maternal grandfather ; and she 
charged that Walker had knowledge and notice, actual and 
constructive, of her asserted rights, when he had the lands 
levied on and sold. The material facts, as the case is here 
presented, are stated in the opinion of the court. 

The chancellor overruled demurrers to the bills, original 
and amended, and held the complainant entitled to relief ; 
and he rendered a decree, perpetually enjoining the action at 
law, and ordering the cancellation of the sheriff's deed to 
Walker. The overruling of the demurrer, and the final de- 
cree, are now assigned as error, together with the chancel- 
lor’s rulings on various questions of evidence. 

VoL, LXv. 
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R. A. McCie.ay, for appellant. 


Matone & Pryor, contra. (No briefs on file.) 


STONE, J.—We think there is a failure to prove that Mr. 
Elledge was mentally incapable of understanding and trans- 
acting business, at any time which is material to be inquired 
about, in determining the present controversy. True, he 
was partially paralyzed ; but those best acquainted with him 
say, his reasoning powers were very little impaired, if at all. 
Hence, so far as the question affects any transaction brought 
to view in this record, we think the testimony fails to over- 
turn the presumption of sanity, which it is our duty to in- 
dulge until the contrary is shown. 

The testimony convinces us, that Mr. Elledge was indebt- 
ed to Mr. Walker, in the sum for which the latter recovered 
judgment, and that that indebtedness existed long before 
Mrs. Elledge filed her bill against her husband, to have the 
lands in controversy decreed to her. This being the case, 
it becomes necessary for Mrs. Elledge to prove the indebted- 
ness of her husband to her, as the basis and foundation of 
the relief she seeks. Her suit and recovery against her hus- 
band are, in nosense, evidence against Walker, of the facts¢ 
found and asserted in the decree, because the latter was not 
a party to that suit.-2 Brick. Dig. 148, § 236; 1 Jb. 823, 
§ 273; 1 Greenl. Ev. § 522. In this proceeding, Mrs. Elledge 
must prove her husband’s indebtedness to her, or, rather, 
the investment of her money in the lands, by as convincing 
testimony, as if there had been no former suit against her 
husband. 

2. We have examined the testimony in this record with 
great care, and we reject from our consideration all that we 
deem hearsay and illegal. The record of the final settle- 
ment of James Cox’s estate, made February 4th, 1856, shows 
money assets coming to Mrs. Elledge at that time, amvunt- 
ing to $3,912.53. Probably some interest included in 
this. This sum, or the principal which produced this 
sum, had been previously paid to Mr. Elledge, the hus- 
band ; but the record does not inform us when it was paid. 
Shores, Mrs. Elledge’s grandfather, died about 1856. Elledge 
was administrator of his estate, and made a partial settle- 
ment March 8th, 1858. There was then distributed to Mrs. 
Elledge $316.20, which Mr. Elledge retained in his hands, as 
husband and trustee. Whether there was a final settlement 
of that estate ever made, and, if so, whether there was further 
distribution, the record does not inform us. Mrs. Elledge 
testifies, that there came to her, from her grandfather’s 
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and grandmother’s estates, about $500; and her brother, 
James B. Cox, testifies that he received about $500 from his 
grandfather’s estate. Mrs. Elledge probably received the 
same sum he did. The record fails to show us when Mrs. 
Shores’ estate was administered and settled, if there was an 
administration. Those are all the sources, and these the 
amounts, of moneys which came to the hands of Elledge, as 
husband and trustee. 

The lands belonging to the estate of James Cox, father of 
Mrs. Elledge, were sold for division about the close of the 
year 1850. The sale was on a credit of one, two, and three 
mg ; and Elledge, the husband, and Wm. Cox, brother of 

rs. Elledge, became the joint purchasers of the homestead 
tract, at a price between eight and nine thousand dollars. 
They cultivated these lands together, and were tenants in 
common, until 1854. They then sold this tract to Bridge- 
forth, mainly or entirely on credit ; and about the same time, 
1854, purchased jointly the tract of land in controversy ; a 
smaller, but more fertile tract; and paid most of the pur- 
chase-money in purchase-money notes given them by Bridge- 
forth. A small balance—three or four hundred dollars, prob- 
ably—they paid, by agreement, to the estate of James Cox, 
balance of purchase-money for the lands, which Stinnett, 
their vendor, still owed to the estate. Thus, Elledge and 
William Cox became tenants in common of the Stinnett tract, 
and, for a time, cultivated it as such. At some time be- 
tween 1854 and 1860—probably about 1858—Wm. Cox re- 
moved from the State of Alabama, having first sold his 
interest in the lands to Elledge. There is some testimony 
that two slaves, property of Mrs. Elledge, were used or sold 
in part payment of some of these purchases. There is, also, 
some testimony that, in dividing the slaves of the estate of 
James Cox, two were sold as a means of equalizing the di- 
vision, and that Elledge and William Cox became the pur- 
chasers of these slaves. Whether these are theslaves which 
Mrs. Ellledge claims were hers, and were sold in part pay- 
ment for the lands, is a question not satisfactorily answered 
in the record. In fact, this part of the transaction is left in 
great obscurity. The fact, itit be a fact, that Mrs. Elledge’s 
money and means were first invested in the Bridgeforth, 
or home tract, and, when it was sold, were reinvested in the 
Stinnett tract, can exert no influence upon her right to pur- 
sue her money, and fasten an equity on the last named tract. 
If the necessary facts be established, her equitable rights 
are the same against the second, as against the first invest- 
ment.— Marsh v. Marsh, 43 Ala. 677. 


The result of the evidence in this case is to establish, to 
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our reasonable satisfaction, the following facts: That 
Elledge and Wm. Cox purchased jointly, and jointly owned, 
the home, or Bridgeforth tract, and paid for it by or before 
the year 1854; that Elledge used and employed the pecu- 
niary distributive interest of his wife in her father’s estate, 
in paying for his half of this purchase; and that this same 
fund, after the sale to Bridgeforth, was invested in the pur- 
chase of the Stinnett tract; that is, in Elledge’s undivided 
half of the purchase: To this extent, the testimony is sat- 
isfactory. We regard what Elledge said in disparagement of 
his title, at the time he was negotiating the sale to Bridge- 
forth, as legal evidence on this question.—1 Brick. Dig. 843, 
$$ 558, 559, 565, 567; Barnes v Mobley, 21 Ala. 232. There 
is a failure of proof that, up to this time, Elledge had 
received any moueys on account of his wife, other than that 
which came from her father’s estate. We attach no impor- 
tance to the fact that the settlement of the Cox estate took 
place after this—in 1856. We are convinced the wife’s 
pecuniary distributive interest had been used in paying for 
Elledge’s half of the purchase. There is no satisfactory 
proof that any other moneys of Mrs. Elledge entered into 
either of these purchases. There is a failure to show she 
had any other moneys. Shores, her grandfather, was then 
living, and, of course, nothing from his estate could have been 
used in making these purchases. There is no testimony tend- 
ing to show William Cox did not pay his half of the original 
purchase, or of the purchase from Stinnett; and we must 
presume he did so. Up to this time, then, Elledge had pur- 
chased only an undivided half of the land; and, of course, 
his wife’s money could only have. paid for an undivided half, 
if so much. Elledge subsequently purchased William Cox’s 
half of the Stinnett land. The proof as to how this was 
paid for is not clear. Mrs. Elledge testifies that two of her 
slaves were used, or sold, in paying for the lands ; whether 
in this purchase or not, she does not testify. The proof as 
to how Elledge paid Wm. Cox for his undivided half of the 
Stinnett tract is too indefinite and unsatisfactory for us to 
affirm any thing in regard to it. If any of the slaves owned 
by Mrs. Elledge, or her distributive shares in the Shores 
estate, went into this purchase, it has not been proved. We 
hold, that Mrs. Elledge has established an equity in and 
against an undivided half interest in the Stinnett land, for 
the pecuniary distributive interest her husband received in 
her right from her father’s estate; and she is entitled to 
interest on this, from the time her husband was removed as 
her trustee, by the decree of the Chancery Court. She is 
entitled, also, to similar relief, as to any other part of her 
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property, which entered into the payment of the land-pur- 
chase ; and if any of her money or property was employed in 

aying William Cox for his undivided half of the lands, she 
1s entitled to the same relief against that undivided half, to 
the extent her means so paid for it. We say she has estab- 
lished an equity. We mean, such would be the extent of her 
claim against her husband, if this were her first attempt to 
assert her rights, and no former suit had been instituted for 
the purpose of devesting the legal title out of her husband 
and trustee. Of course, as against him, the former decree 
vests the legal title in her; and, if this were a suit between 
Mrs. Elledge and her husband, he could obtain no relief.—2 
Brick. Dig. 145, §§ 203, 204, 209; 1 Brick. Dig. 823, § 274. 

We have declared above what would be Mrs. Elledge’s 
claim, if this were an original suit by her against her husband. 
We have done so, because this is the light in which we must 
regard her claim in a suit against Walker, who was a credi- 
tor of Elledge before she asserted her claim, and who was no 
party to the suit by which title was devested out of Elledge, 
and vested in her. As we have said, that suit and that decree 
can not prejudice his rights. If he would have the right to 
proceed against the land in the absence of such suit and 
decree, that right has not been taken away from him by the 
decree, farther than it may be affected by the notice those pro- 
ceedings give, hereafter to be considered. 

4. Walker, the defendant, recovered judgment against 
Elledge, April 8th, 1867. The transcript of that recovery is 
twice copied in the record, and in each place, the date of the 
judgment is given on April 8th, 1868. This is evidently a 
mistake. The bill of Mrs. Elledge charges it was rendered 
April 8th, 1867; and each of the transcripts shows the first 
execution on this judgment was issued April 22d, 1867. 
Execution could not be issued in 1867; on a judgment ren- 
dered in 1868. The transcripts show, as we have said, that 
execution issued on this judgment, April 22d, 1867. It is not 
shown whether or not this execution went into the hands of 
the sheriff. The statement in the certified transcript, which 
seems to have been received without objection, is, that on 
“said judgment sundry executions were issued, the first of 
which was issued on the 22d April, 1467 ; and one of which was 
issued on the 28th January, 1869, to Wm. H. Lentz, then sheriff 
of Limestone county in the State of Alabama ; and was levied 
by said sheriff on the lands,” &c. Under this execution and 
levy, the lands in controversy were sold by the sheriff, and 
bought by Walker, who received the sheriff's deed. Judg- 
ments are not liens in this State, as the law then stood, and 
now stands.— Dane v. McArthur, 57 Ala. 448; Gamble v, Fow- 
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ler, 58 Ala. 576. The lien attaches only from the time the 
execution is received by the sheriff; and it is lost, if there is 
a lapse of one entire term between the return of one execu- 
tion, and the issue of the next.—Code of 1876, § 3210 (2872). 
Aside from the want of proof that this first execution went 
into the hands of the sheriff, the record fails to show when any 
execution was issued, after the first, until January 28th, 1869; 
a lapse of more than twenty-one months. Mr. Walker can 
assert no lien that dates enna the time when this last 
named execution was received by the sheriff. This, at most, 
was January 28th, 1869. 

5. We have shown above that Mrs. Elledge, as against her 
husband, has an equitable lien for the sum of her money and 
effects which went into the purchase of the land, with interest 
upon it from the time her husband was removed as her 
trustee. This, until she asserted it by suit, is what is called 
a latent equity; good against the trustee, but unavailing 
against “the title of creditors, or purchasers for a valuable 
consideration, without notice.”—Code of 1876, § 2200. In 
Preston & Stetson v. McMillan, 58 Ala. 84-94, we construed 
this and connected sections of the Code, and held, that 
“ereditors, under this statute, are judgment creditors having 
alien.” That case contains a full discussion of this ques- 
tion, and we will not repeat it here. Was Walker a creditor 
without notice, at the time he acquired his execution lien? 

6. Mrs. Elledge commenced her suit against her husband 
in May, 1867; and onthe 31st day of that month the decree 
of the chancellor was rendered, removing her husband from 
the trust, vesting the title of the lands in her, and clothing 
her with all the rights and powers of a feme sole. This suit 
and decree, concerning this identical land, was constructive 
notice to Mr. Walker, and all others, of the equitable claim 
she asserted, and disarms him of all right to claim as a cred- 
itor without notice. He occupies ne higher ground than 
Eliedge himself would have occupied, if this were an original 
suit against the latter, to have the trust declared.— Doe ex 
dem. v. Magee, 8 Ala. 570; Center v. P. & M. Bank, 22 Ala. 
743, 757; Fash v. Ravesies, 32 Ala. 451, 456; 2 Brick. Dig. 
233, §§ 4, 5. 

7. Another important result flows from the principles we 
have declared above. Mr. Walker not being a party to the 
suit instituted and prosecuted by Mrs. Elledge against her 
husband, that suit, and the decree rendered therein, have no 
other effect on his rights than to charge him with notice of 
Mrs. Elledge’s equity. It did not, as to him, devest the title 
out of Elledge, but left all the right and interest of the lat- 
ter subject to seizure and sale under Walker's execution. By 
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his purchase, and the sheriff's deed, Walker succeeded to all 
the rights Elledge would have iad in the lands, if there had 
been no decree of the Chancery Court in that former suit; that 
is, all the title to the land, subject, and only subject, to Mrs. 
Elledge’s equity, of which the former suit gave him notice. 
Reaching this result, it becomes unnecessary to offer argu- 
ment in support of the equity of the present bill. It isa 
suit to fasten a trust on the land, for the effects of Mrs. 
Elledge which entered into its purchase, and must be gov- 
erned by all the equities which pertain to such a suit. 

The s A of the Chancery Court is reversed, and we pro- 
ceed to render the decree the Chancery Court should have 
rendered. It is therefore ordered and decreed, that com- 
plainant, Mrs. Elledge, is entitled to relief. This she can 
claim under her prayer for general relief. It is referred to 
the register to take and state an account, showing the amount 
and value of complainant’s money and effects which went, 
first, into the purchase from Stinnett of the undivided half 
interest in the lands; and in taking this part of the account, 
she will be entitled to have allowed to her any effects of hers 
which went first into the purchase of the home tract, and, 
upon a sale of that tract to Bridgeforth, was then invested in 
the Stinnett tract. Second, if any of her effects were used 
in the purchase from William Cox of his undivided half 
interest, she must be allowed the value of the same as a lien 
and trust on that undivided half. She will be entitled to 
interest on these sums from May 31st, 1867. She is liable 
for reasonable rents of the lands from the time Walker’s 
right accrued, or from the time he could claim rents under 
his suit in ejectment, with interest on the sums annually due; 
and must be allowed credit from each year’s rent, for taxes 
paid, and necessary repairs and improvements put on the 
property during the year. For any balance found due her, 
she will be entitled to a decree fastening a lien on the land, 
and decreeing its sale in payment thereof, unless otherwise 
paid. In passing on this account, the register will consult 
the legal testimony, documentary and parol. found in this 
record, the admissions in the pleadings, and any other rele- 
vant testimony that may be offered. He may re-examine 
any of the witnesses heretofore examined, on the questions 
herein referred. He will report his finding to the Chancery 
Court. Let the injunction’ of the action of ejectment remain 
in force, until the further order of the chancellor. All other 
questions are left open for decision by the chancellor. Let 
the appellee pay the costs of this appeal. 
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Wailes v. Neal. 
Action on Promissory Note, by Payee against Maker. 


1. Acts and deciarations of agent; when admissible against principal.—The 
acts or declarations of a person who assumes to act as the agent of another, 
are not admissible evidence against his supposed principal, without some inde- 
pendent proof of his authority or agency. 

2. Payment to agent.—An agent, having only a general authority to collect 
a debt, can not accept choses in action, or any thing else than money, in pay- 
ment. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. Smrru. 

This action was brought by William E. Wailes, against 
Joseph G. Neal; and was founded on the defendant’s prom- 
issory note for $203.98, dated July 11th, 1878, and payable 
on the lst day of December, 1878, to the plaintiff or order. 
The defendant pleaded the general issue, and payment ; and 
issue seems to ame been joined on both of these pleas. On 
the trial, as appears from the bill of exceptions, the plaintiff 
having read in evidence the note on which the suit was 
founded, the defendant offered in evidence, under his plea of 
payment, a receipt, dated “ Matthews’ Station, February 13th, 
1879,” and signed * W. E. Wailes, by J. D. Moseley, ag’t,” in 
these words: “Received of J. G. Neal the mortgages and 
notes below named, payable in full of note given by J. G. Neal 
to W. E. Wailes, for $203.98, given in Selma, July 11th, 1878 ;” 
describing by names and amounts the several notes and 
claims so received. In reference to this receipt, and the cir- 
cumstances under which it was given, the defendant thus 
testified, as a witness for himself: “In February, 1879, J. D. 
Moseley came to defendant’s residence, near Matthews’ Sta- 
tion, in Montgomery county, having a writ of attachment 
sued out by plaintiff against defendant, on the debt described 
in the complaint, and seeking, as deputy-sheriff, to levy the 
attachment on property of the defendant; but defendant told 
bim he had no property, on which the attachment could be 
levied, and no levy was made. Moseley then asked defend- 
ant, if he did not have some notes or claims which he could 
turn over to plaintiff in settlement of the debt; and defendant 
replied, that he had some which he was willing to transfer 
to plaintiff in payment of the debt, but not otherwise. De- 
fendant then produced the notes and claims described in the 
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receipt, and told Moseley that he believed them to be good, 
and that Mr. Jesse Brown, who resided near the parties in 
Perry county, would assist plaintiff in collecting them. 
Moseley said, that he had authority to take these notes and 
claims in settlement of the debt due from defendant to plain- 
tiff, and agreed to take them in full settlement and payment; 
and defendant thereupon transferred to plaintiff, by indorse- 
ment in writing, each one of the notes and claims mentioned 
in the receipt, and delivered them to Moseley, who thereupon 
executed said receipt, and delivered it to defendant.” Mose- 
ley was also examined as a witness; but the record does not 
state whether he was introduced by the plaintiff, or by the 
defendant. Having testified that he was employed by the 
plaintiff to levy the attachment, and that he found no =. 
erty on which to levy, he thus continued: “ Defendant told 
him he had no property which was subject to levy, but had 
some notes and claims which he was willing to transfer to 
plaintiff in payment of his debt; that the notes and claims 
were all good, and that Jesse Brown would accept them all, 
payable in the fall. Witness knew Brown to be a very res- 
ponsible man, and, on this statement by defendant, agreed to 
take the notes and claims in payment of the debt to plaintiff; 
but he told defendant, at the time, that the notes and claims 
would be returned to him, if Brown did not agree to accept 
them; and to prevent any misunderstanding, in the event 
Brown refused to accept them, he required the defendant to 
specify each claim in the receipt, as it now appears ; the 
receipt, except the signature, being in the handwriting of the 
defendant. Thereupon, defendant transferred the notes and 
claims to plaintiff, and delivered them to witness, who signed 
the receipt, and delivered it to defendant.” Brown having 
refused, when the notes and claims were shown to him, on 
the return of Moseley to Selma, either. to accept them, or to 
become in any way responsible for them, the plaintiff and 
Moseley at once inclosed them in an envelop, and sent them, 
through the post-office, directed to the defendant at Mat- 
thews’ Station; and it was shown that the package was lying 
in the post-office at that place, but the defendant refused to 
take it out. Moseley further testified, “that plaintiff gave 
him no authority whatever to accept notes, claims, or any 
thing else, in payment of said debt, but he supposed, when 
‘he gave the receipt, that he had authority to give it, and to 
take the notes and claims in payment, and that the settle- 
ment would be satisfactory to plaintiff, if Brown would accept 
the notes, payable in the fall; that he did not have the note 
in his possession when be gave the receipt, nor at any other 


time ; that he was never employed by plaintiff in any other 
Vou. LXV. 














1880. | OF ALABAMA. 61 


[Walker v. Carroll. } 


business whatever, except this about which he was testifying, 
but his business was that of collecting agent.” “The fore- 
going was, in substance, all the evidence in the case; and 
thereupon, against the objection of the plaintiff, the court 
permitted the said receipt to be read in evidence.” This 
ruling of the court, to which the plaintiff reserved an excep- 
tion, is the only matter now assigned as error. 


Troy & Tompxins, for the appellant. 
P. Lockett, contra. 


BRICKELL, C. J.—The error in the rulings of the court 
below is manifest. Before the acts or declarations of one 
claiming to act in right of, and by the authority of another, 
can be received to affect the person represented, there must 
be independent proof of the authority. Without such proof, 
the court was in error, in permitting the receipt to be read 
in evidence.—2 Wharton’s Ev. § 1183; Scarborough v. Rey- 
nolds, 12 Ala. 252. If, as was subsequently disclosed, the 
agent had only mere general authority to collect the debt 
due from the defendant to the plaintiff, it was not within 
the scope of his powers to accept choses in action, or any 
thing else than money, in payment.— West v. Ball, 12 Ala. 
341; Chapman v. Cowles, 41 Ala. 103. 

The judgment is revérsed, and the cause remanded. 


Walker v. Carroll. 


Statutory Real Action in nature of Ejectment. 


1. Construction of bill of exceptions.—When the bill of exceptions recites, in 
detail, the evidence introduced by both parties, and then adds, ‘‘ Upon this 
evidence, the defendants asked the court, in writing, to charge the jury as 
follows: ‘Ifthe jury believe all the evidence, they will find for the defend- 
ants’ ;” this shows with sufficient certainty that the evidence recited is the 
substance of all that was introduced, (Overruling Kirksey v. Hardaway, 41 
Ala. 330, and Bridges v. Cribbs, 41 Ala. 367.) 

2. Homestead exemption of bankrupt; amendable defects of claim, and conclu- 
siveness of allowance by assignee.—By the express language of the late bank- 
rupt law, the bankrupt’s title to his homestead exemption did not pass to his 
assignee in bankruptcy ; and where he included in his schedule all his lands, 
claiming, as a homestead exemption therein, “ real estate to the value of 
$500,” but without designating any particular portion, this is an amendable 
defect, of which advantage cannot be taken in a subsequent collateral pro- 
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ceeding ; and the assignee having set apart to him, as exempt, the homestead 
on which be was then residing, and which did not exceed, in quantity or 
value, more than was then allowed by law, and reported his action to the 
court of bankruptcy, this action is conclusive, until set aside by that court, 
in a proceeding of which the bankrupt had notice. 

3. Vendor's lien ; waiver of.—When the vendor of lands executes a convey- 
ance to the purchaser, and takes a note, with personal security, for the pur- 
chase-mouey, this is, at least prima facie, a waiver and abandonment of his 
vendor's lien ; and an assignee of the note cannot acquire any greater rights 
than the vendor himself had. 

4. Same; allowance by court of bankruptcy ; when not conclusive on bankrupt. 
The assiguee of a note, given for the purchase-money of land, but showing on 
its face a waiver of the vendor's lien, having filed a petition in the court of 
bankruptcy, after the allotment to the bankrupt purchaser of a homestead ex- 
emption in the lands, asserting a vendor's lien on all the lands, but not mak- 
ing the bankrupt himself a party ;a decree declaring a lien in his favor is not 
binding on the bankrupt, and does not affect his title to his homestead ex- 
emption. 

5. Decree of sale by court of bankruptcy ; effect on bankrupt’s homestead ex- 
emplion.—The bankrupt’s title to his homestead exemption is not affected 
by a decree of the court of bankruptcy, rendered on the petition of the as- 
signee in bankruptcy, and ordering a sale of all thelauds included in the bank- 
rupt’s schedule ; to which petition he was not made a party, and which was 
filed after his homestead had been set apart to him by the assignee. 

6. Order refusing injunction of sale; conclusiveness of. —The bankrupt having 
filed his petition, addressed to the judge of the District Court in bankruptcy, 
asserting his right ot homestead exemption, and praying an injunction of the 
sale under the decree ; which petition being overruled by the judge, and the 
injunction refused, was not farther prosecuted ; held, that this ruling did not 
amount to the dignity of res adjudicata as te the right of homestead. 


APPEAL from the Circuit Court of Colbert. 

Tried before the Hon. Wm. S. Mupp. 

This action was brought by David H. Walker, against 
Thomas Nunnley and Simpson Clayton, tenants in posses- 
sion, to recover the possession of a tract of land, with dama- 
ges for its detention; and was commenced on the 28th 
August, 1872. The plaintift had purchased the lands sued 
for, part of a larger tract, from one Bell, in 1860, and went 
into possession of them under his purchase ; and he contin- 
ued to reside on them, claiming them as his homestead 
exemption, during the proceedings had in the United States 
District Court at Huntsville, by which he was adjudicated a 
bankrupt on his own petitién, and afterwards, uutil he was 
dispossessed by Joseph W. Carroll, who claimed to have 
at sear them under a decree of said District Court in 

ankruptcy. The defendants were in possession as the ten- 
ants of Carroll, who was admitted to defend as landlord ; and 
on his death, pending the suit, the action was revived against 
his personal representative and heirs at law. The pleadings 
were drawn out at great length, covering forty pages of the 
transcript ; but the opinion of the court, which states all the 
hewn facts connected with the proceedings had in the 


court of bankruptcy, so far as they are shown by the record, 
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renders any additional statement of the facts unnecessary. 
The court charged the jury, at the instance of the defendants, 
as follows: “If the jury believe all the evidence, they will 
find for the defendants.” The plaintiff duly excepted to this 
charge, and requested the following charges, which were in 
writing: 1. “That if the jury believed, from the evidence, 
that the lands sued for were surrendered by the plaintiff in 
bankrupicy, and had been duly assigned to him, as a home- 
stead, by the register of said court, and the assignee of his 
estate, on the 25th January, 1869, then be was entitled to 
recover in this action.” 2. “That if the land sued for was 
assigned to plaintiff, as a homestead, on the 25th January, 
1869, by the assignee and register ; then, unless said order 
of assignment was first set aside, said District Court had no 
jurisdiction to order a sale of said lands.” The court refused 
each of these charges, and the plaintiff excepted to their re- 
fusal ; and he now assigns as error the charge given, and the 
refusal of the charges asked. 


J. B. Moons, for appellant. 
Wx. Cooper, contra. 


STONE, J.—The record in this case has been unnecessa- 
rily enlarged, by exhibits to the bill of exceptions, which do 
little more than recite facts already stated, in substance, in 
the body of the bill; yet, notwithstanding its length, it is not 
expressly stated that the evidence, so set forth, was all the 
evidence on which the case was tried. We think, however, 
it sufficiently appears that the whole of the evidence is set 
forth, to enable us to revise the action of the court in giving 
the charge asked by the defendants. We think the con- 
struction placed by this court on bills of exceptions, in some 
cases, has been too strict. Placing a common or popular 
construction on the language used in this bill of exceptions, 
it indicates that the facts recited did contain the substaace of 
all the evidence. After reciting, in detail, the evidence in- 
troduced by both parties, it declares, “ Upon this evidence, 
the defendants, by their counsel, asked the court, in writing, 
to charge the jury as follows: ‘If the jury believe all the 
evidence, they will find for the defendants.’”” This charge the 
court gave, and an exception was duly reserved by the plain- 
tiff. We concur in opinion with Mr. Justice JupGe, in Kirk- 
sey v. Hardaway (41 Ala. 330), and in Bridges v. Cribbs (Ib. 
367), and overrule the majority opinion in those cases. We 
hold, that the language used, taken in connection with the 
charge itself, shows with sufficient certainty that the facts 
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set forth constituted, in substance, the whole of the evidence 
on which the charge was based. 

It ee from the bill of exceptions, that in 1860 the 
plaintiff bought of one Bell a tract of land, described as sec- 
tion 24, township 4, range 11, and eighty acres of mountain 
land, situated then in Franklin, but now Colbert county. 
One-third of the purchase-money was paid cash, and two 
promissory notes, with personal security, were given to Bell 
for the deferred payments. A deed was thereupon made to 
Walker, by Bell, and Walker went into possession of the 
part of the land now sued for, and remained in possession 
until October, 1870, when he was dispossessed by a sale un- 
der an order of the United States court, more fully here- 
after noticed. 

Walker, on his own petition, was declared a bankrupt in 
1867. In his schedule of property, the whole of the lands 
bought from Bell was included ; but Walker claimed therein, 
as exempt, “real estate to the value of $500,” out of the 
lands described in the petition, and surrendered in bank- 
ruptcy. Sheets was appointed assignee of the bankrupt’s 
estate, shortly after the declaration of bankruptcy, and the 
usual deed of assignment was made to him by the register in 
bankruptcy. The assignee designated and set apart to the 
bankrupt, as a homestead, the “‘south half of the north-east 
quarter, and the west half of the north-west quarter of section 
24, township 4, range 11, west.” The assignee, and the reg- 
ister in bankruptcy, on the 24th of January, 1869, made a 
certificate of exempt property designated and set apart to 
the bankrupt, and delivered it to him. Sheets, the assignee, 
in this paper certifies, that he “has this day set apart for 
said bankrupt the foregoing articles, according to law.” The 
articles thus set apart for the bankrupt consisted of the said 
homestead, and some articles of personal property. This 
action was reported to the court, and the report was filed in 
the bankrupt court on the 25th January, 1869, and was so 
indorsed by the clerk. Thg lands thus exempted constitute 
the homestead of Walker, a man of family, upon which he 
had resided for many years before he was declared a bank- 
rupt, and on which be was residing at the time he filed his 
petition in bankruptcy ; and he was still residing thereon, at 
ra time the said sn. were so assigned and set apart to 

im. 

The defendants to this suit claimed under one Carroll ; and 
they proved that Carroll bought of said Bell the two promis- 
sory notes given by Walker as part of the purchase-money 
of the lands, before described as being bought by Walker of 


Bell; and that Carroll proved these two promissory notes 
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against the bankrupt’s estate, in the bankrupt court, and 
claimed a vendor’s lien on said lands, said promissory notes 
having been indorsed to him by Bell. On the 29th of Jan- 
uary, 1869, Carroll filed a petition in said United States court 
to enforce a vendor’s lien on the whole of the lands included 
in the bankrupt’s schedule. He made no one a party to this 
petition, except Sheets, the assignee in bankruptcy. Walker 
was not made a party, and was in no way required to answer 
said petition, and he never appeared in court to defend 
against said petition. On the 9th April, 1869, the assignee, 
Sheets, filed a petition in said court, asking for a sale, free 
of all incumbrances, of all the lands described in said bank- 
rupt’s schedule. Said petition alleged, that said Carroll 
claimed a vendor's lienon said lands, and prayed that Carroll 
should be made a party to said proceeding. Carroll was 
made a party. No one else was prayed to be made a party 
to it, and uo one else was made a party thereto. Walker 
had no notice of such proceedings, until after a decree of sale 
had been rendered. 

After the decree of sale, and before the sale actually took 
place, Walker, on the 25th August, 1870, presented a petition 
to the judge of said United States court, setting forth the 
facts; and asked that the sale, which was then advertised, 
by the assignee, Thornton (Sheets having before that time 
resigned), should be enjoined ; and he also prayed that the 
assignee be made a party. When said petition of Walker 
was presented to the judge of the District Court, he wrote on 
it, “ Injunction refused,” and signed his name thereto. Said 
petition was then abandoned, and was prosecuted no further. 
On the 10th October, 1870, the assignee sold the lands, in- 
cluding the homestead which had been set apart to Walker, 
under said decree of sale; and they were bought by Carroll. 
Under this sale, Walker was put out of possession of the 
land, which had been assigned to him as a homestead. 
Walker rented his homestead premises after the sale, from 
Carroll, for the balance of the year. After the end of his 
term as tenant, he brought this suit to recover his homestead. 
In 1872, said District Court of the United States adjudged, 
under the petition filed by Carroll, that he had a vendor's 
lien on the whole of the lands, and decreed the proceeds of 
sale to be paid to him. 

2. There does not appear to have been any evidence 
introduced, on the trial of this case, as to the value of the 
land set apart to Walker as a homestead, other than what 
appears in the certificate of the assignee in bankruptcy. 
The bankrupt law, as then of force, exempted, as a home- 
stead to the bankrupt, whatever amount of land, in quantity 
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and value, the laws of Alabama exempted from seizure and 
sale for debt. The law of Alabama, as far back as 1858, ex- 
empted “such real property as may be selected by the head 
of the family, to include the homestead, not to exceed three 
hundred and twenty acres, and in value not to exceed five 
hundred dollars.”—See Acts of 1858, p. 48. By the express 
language of the bankrupt law, the title to such homestead 
never passed to the assignee in bankruptcy, by virtue of 
Walker’s bankruptcy, nor by virtue of the deed of assignment 
made to the assignee by the register. Walker claimed his 
homestead, in his petition to be declared a bankrupt; and it 
was allowed by the assignee. Although the claim of exemp- 
tion did not designate any particular part of the land, and 
the claim may have been defective for this reason; yet this 
was an amendable defect, and it can not be taken advantage 
of in a collateral proceeding.--See Kent v. King, 29 Ala. 542. 

The bankrupt court had jurisdiction, and allowed the 
exemption by selling a part of the homestead, not exceeding 
the quantity, and, we must presume, not exceeding the value 
allowed by the laws of Alabama. This is conclusive of the 
right to the homestead, unless the action of the assignee has 
been set aside. 

There was no exception filed to the report of the assignee 
allowing this homestead, or attempt to set it aside. The 
right of Walker to this homestead could not, without notice 
to him, be devested by the bankrupt, or any other court. 
See Shaw & Cox v. Lindsey, 60 Ala. 344. Courts will pre- 
sume that the action of the bankrupt court in setting apart 
the homestead was correct, and it is conclusive until set aside 
by the bankrupt court.—Bump on Bankruptcy (8 ed.), 515. 

On the facts set forth in this bill of exceptions, we hold 
that the assignment of the homestead was valid, and that no 
title to the land, so set apart to Walker as the homestead, 
was vested in the assignee in bankruptcy. 

3. It is clear that Carroll had no vendor's lien on the 
lands. Carroll could have fo greater right than Bell. Bell 
sold and made a deed to Walker, taking personal security 
for the unpaid purchase-money. This was, at least prima 
facie, a waiver of the vendor’s lien. At an early day in this 
State, it was held, that the taking of personal security for the 
purchase-money, when the vendor made a deed to the pur- 
chaser, was a waiver of the vendor's lien.— Foster v. Athenceum, 
3 Ala. 302. And even if the taking of such personal security 
only created a presumption of waiver of the lien, which 
might be rebutted, there was no evidence tending to rebut 
such presumption. 

‘4. The United States court decreed that Carroll did have 
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a vendor’s lien, and decreed to him the proceeds of the sale. 
This proceeding of Carroll was commenced after the home- 
stead had been set apart to Walker, by the assignee, and 
after the assignee had reported his action to the court. 
Walker was not made a party to this suit. It is certain that 
the assignee had no title to the lands assigned to Walker, at 
the time Carroll commenced his proceeding to assert a lien. 
The assignee did not, in any manner, represent Walker, so 
far as the lands assigned as a homestead were concerned. 
The decree rendered by the court, declaring a lien on that 
part of the lands constituting the homestead, was not bind- 
ing on Walker. No one can be bound by any judgment 
rendered in any suit to which he is not a party or privy. 

5. There was a petition filed by the assignee, to have a 
sale of the whole of the lands included in the schedule of 
property filed by Walker. This petition was filed several 
months after the homestead had can assigned to Walker. 
Walker, as we have seen, was not made a party to this pro- 
ceeding, and had no notice of it until long after the decree 
of sale under it. The only party defendant was Carroll, who 
claimed the vendor’s lien. It is very clear that no decree, 
under such a proceeding, could or did affect the right of 
Walker to his homestead. So that it is clear that the United 
States court had no jurisdiction to render any decree sub- 
jecting Walker’s homestead to any lien of Carroll. By neither 
of these proceedings in the United States court was the 
title of Walker to his homestead ever devested out of him. 
When he commenced this suit, he had the legal title to the 
lands sued for, and ought to have recovered them under the 
facts disclosed in this record. 

6. It is urged, however, by the counsel for the appellees, 
that the refusal of the judge of the District Court of the Uni- 
ted States to entertain Walker’s petition, asking that the 
assignee in bankruptcy be i tad from selling, is an adju- 

‘dication adverse to Walker’s right to recover in this suit. 
The petition of Walker was never presented until long after 
the decree of sale had been made. It never was prosecuted 
as a suit. It was abandoned, and never pursued further, as 
the bill of exceptions informs us, after the refusal of the 
judge to grant the interlocutory injunction prayed for. Such 
action can not be considered an adjudication of Walker’s 
rights. It never amounted to the dignity of res adjudicata. 

It follows from what we have said, that the charge given 
by the court, at the instance of the defendants, was errone- 
ous. The reverse of the charge should have been given, if 
plaintiff had asked it. The second charge asked by the 
plaintiff should have been given. The first charge asked by 
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the plaintiff may have been refused, because based on a par- 
tial statement of facts. Whether this be so, it is unnecessary 
to decide. It results from what we have said, that the judg- 
ment of the Circuit Court must be reversed; and the cause 
is remanded, for further proceedings in accordance with this 
opinion. 


BrickELL, C. J., not sitting, having been of counsel. 


Rice v. Dudley. 


Action on Promissory Note given for Rent of Land. 


1. Abandonment of leased premises by tenant ; landlord's remedies. —If the ten- 
ant abandons the leased premises before the expiration of the term, the land- 
lord may, at his election, at once enter, and determine the contract, and recover 
the rent due up to the time of the abandonment; or he may suffer the prem- 
ises to remain vacant, and sue on the contract for the entire rent; but he can 
not take possession of the premises; and afterwards treat the contract as still 
subsisting. 

2. Eviction by landlord defined.—An eviction by the landlord is not a mere 
trespass, but something of a grave and permanent character, done by him 
with the intention of depriving the tenant of the possession of the leased 
premises; the question of eviction vel non depending on the facts, and being 
a matter for the decision of the jury. 


AppEAL from the Circuit Court of Lowndes. 

Tried before the Hon. James Q. Sra. 

This action was brought by Goldthwaite, Rice & Semple, 
suing as late partners, together with Mary D. Witter, against 
Joseph R. Dudley ; was commenced on the 5th Apuil, 1878, 
and was founded on defendant’s promissory note, of which 
the following is a copy: “On the first day of November, - 
1875, I promise to pay Mary D. Witter the sum of fifteen 
hundred dollars, for rent of the plantation known as the 
‘Swamp Place’ of the late John Dudley, deceased ;’ dated 
October 5, 1874, and signed by the defendant. Mrs. Dudley 
transferred a partial interest in the note, to the extent of 
$1,000, to Goldthwaite, Rice & Semple ; and hence they were 
joined as co-plaintiffs with her. The defendant pleaded—lIst, 
the general issue ; 2d, that he was evicted from the planta- 
tion, for the rent of which the note was given, before the 
expiration of the term, by the said Mary D. Witter, who 
rented the premises to Farris & McCurdy; 3d, that he was 


greatly injured by the eviction, in the loss of his ‘“ reasona- 
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bly probable profits on said plantation during said year 
1875,” and otherwise, and claimed a recoupment of damages ; 
4th, “that said Mary D. Witter has been fully paid for the 
rent of said plantation during the year 1875 ;”’ 5th, failure 
of consideration. Issue seems to have been joined on all 
these pleas. 

“On the trial,” as the bill of exceptions states, “the 
plaintiffs introduced in evidence the note sued on, and rested. 
The defendant was then examined in his own behalf, and 
thus testified: That the note sued on was executed by him 
for the rent of a plantation in said county, known as the 
‘John Dudley Swamp Place,’ for the year 1875; that he was 
in possession, in October, 1874, under a lease for the year 
1874, and remained in possession, after said note was given, 
until he left the same during Christmas week, and up to 
January 10th, 1875 ; that during said time he left the place, 
and removed all the laborers, stock and utensils, to another 
plantation which he had rented, about two miles distant ; 
that he left the place, intending not to cultivate it as a cot- 
ton and corn plantation, as he had done the year before, but 
did intend to cultivate about four hundred acres in corn and 
oats ; that he left on the place one colored man and family, 
to take care of the same, and also to guard some 1500 bush- 
els of corn, and eight bales of cotton, also left on the place ; 
that about the 15th January, 1875, after he left the place, 
Farris & McCurdy went on the place, without his knowl- 
edge or consent, and cultivated about 350 acres of the land. 
There was, of tillable land on said plantation, about 1100 
acres. The evidence for plaintiffs tended to show, that the 
defendant abandoned the plantation, about the 10th Janu- 
ary, 1875, altogether; but other evidence tended to show, 
that he only abandoned it as a cotton and corn plantation, 
and intended to cultivate a portion of it in corn and oats. 
The evidence showed, also, that plantations such as this, in 
said county, were generally used to be cultivated in cotton and 
corn. The defendant removed the cotton and corn left by 
him on the place, after Farris & McCurdy went into posses- 
sion of a portion of the land. It was proved, also, that on 
the 16th January, 1875, Mrs. Witter, who owned the planta- 
tion, agreed with Farris & McCurdy that they might culti- 
vate as much of said land as they could in corn, at a rate 
equal to the rented value agreed ints paid by the defendant ; 
that they cultivated about 350 acres, for which they paid 
$500, which was the full value of the portion so cultivated. 
The evidence showed, also, that defendant had made no 
preparations for cultivating said lands, and that planters in 
the neighborhood had generally made large preparations for 
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lanting cotton and corn, by plowing, and cleaning up the 
hed. Mrs. Witter did not enter upon said land, or take 
— thereof, except by said renting to Farris & Mc- 
Curdy. 

* On this evidence, the plaintiff requested the court, in 
a to charge the jury as follows: ‘1. In contracts of 
rent of farming lands, it is implied, as a part of the contract, 
that the lessee shall use and cultivate the land in the cus- 
tomary manner in the country; and if the tenant fails to 
thus use and cultivate the land, and abandons the same, 
he is still liable for the rent agreed on ; and if the landlord 
does not re-enter and take possession of the premises, but 
does rent out a portion of the land to another, to save bim- 
self from loss by the land remaining unoccupied, and gives 
the tenant credit for the rent so received, and he rents out 
the same for a fair equivalent, this act of the landlord does 
not terminate the lease. ‘2. If a tenant of farm lands 
abandons the same after the commencement of the term, the 
landlord has the right to rent out, for the balance of the 
term, a portion, or all of the land, for the best price obtain- 
able, for his own and the tenant’s benefit, without thus dis- 
charging the tenant from liability on the note for rent.’ The 
court refused to give said charges, or either of them; to 
which rulings plaintiffs excepted.” 

The refusal of the charges asked is now assigned as 
error. 


Watts & Sons, and R. M. Wuiu1amson, for appellants, 
cited Lynch v. Baldwin, 69 Ill. 210 ; Hayner v. Smith, 63 Ill. 
430; Tomlinson v. Day, Brod. & Bing. 680 ; Allen v. Saunders, 
6 Neb. 436. 


F. 8. Ferauson, contra, cited Taylor on Landlord and Ten- 
ant, 7th ed., $$ 315, 378-9, 386-8, 627, 649; Leishman v. 
White, 1 Allen, Mass. 489; Schuessler & Donnell v. Ames, 16 
Ala. 73; Crommelin v. Thiess, 31 Ala. 412; Diaz v. May, 42 
Ala. 383; Christopher v. Austin, 11 N. Y. 216; Etheridge v. 
Osborn, 12 Wendell, 529; Hay v. Cumberland, 25 Barbour, 
594; Colburn v. Morrill, 117 Mass. 162; Sherman v. Williams, 
113 Mass. 481; Crawford v. Jones, 54 Ala. 549; English v. 
Key, 39 Ala. 113; Carter v. Burr, 39 Barbour, 59 ; 8 Cowen, 
727 ; 6 Oregon, 316; 23 Maine, 508. 


SOMERVILLE, J.— Where a tenant abandons the prem- 
ises leased, before the expiration of the term, the landlord is 
at liberty to pursue either of two courses. He may suffer 


the premises to remain vacant, and sue on the contract of 
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renting ; or he may enter, and determine the contract, claim- 
ing the rent due up to the date of abandonment.—Cromme- 
lin v. Thiess & Co., 31 Ala. 412; Schuesler & Donnell v. Ames, 
16 Ala. 73. The landlord can not take possession of the 
premises, and insist, at the same time, that the contract of 
renting is in force, without the consent, express or implied, 
of the tenant. It is always to be implied, in the absence of 
a stipulation to the contrary, that the tenant shall have the 
uninterrupted occupancy and use of the whole of the prem- 
ises; and if he be ousted from any material part thereof, he 
may treat such interference of the landlord as an eviction, 
and abandon the lease. And in the event of the tenant’s 
electing to take this course, he is exonerated from the pay- 
ment of rent.—Tay lor on Land. & Ten. § 315; Christopher v. 
Austin, 11 N. Y. 216. 

In the case of Upton v Townsend, 84 Eng. C. L. 30, it was 
said by Jervis, Lord Chief-Justice: “It is extremely diffi- 
cult, at the present day, to define with technical accuracy 
what is an eviction. . . . I think it may now be taken to 
mean this—not a mere trespass and nothing more, but some- 
thing of a grave and permanent character, done by the land- 
lord with the intention of depriving the tenant of the enjoy- 
mentof the demised premises.” This, we think, is a proper 
exposition of the law; the question of eviction or no evic- 
tion depending upon the facts, and being a matter for the 
decision of the jury.—Hayner v. Smith, 63 Ill. 430. 

The charges numbered 1 and 2, and requested by the 
appellant to be given by the circuit judge, do not harmonize 
with these principles, and were properly refused. 

Whether, under a count properly framed for use and occu- 
pation, a recovery could, in any event, have been sustained, 
on a quantum meruit, for the occupancy of a portion of the 
demised premises, it is not necessary to consider, the author- 
ities on this point being conflicting.—Christopher v. Austin, 
supra ; Leishman v. White, 1 Allen (Mass.), 489. 

Affirmed. 
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Flexner & Lichten v. Dickerson. 


Action by Assignee, on Written Contract for Payment of Cotton 
elc.,as Rent. 


1. Assignment of contract ; when assignee may sue.—The assignee of a con- 
tract which is assignable (Code, ) 2099), and which has been assigned to 
him by indorsement, may sue in his own name; and each successive as- 
signee by indorsement may sue in his own name; and when there is an 
indorsement in blank, by one having the legal title, sny subsequent holder 
may fill it up, and maintain an action in his own name. 


AppraL from the Circuit Court of Butler. 
Tried before the Hon. Jonn K. Henry. 


GamBLE & Botxine, for the appellants. 
P. O. Harper, contra. 


STONE, J.—The complaint, as finally amended, reads as 
follows: “The plaintiffs claim of the defendants two hun- 
dred and fifty dollars damages, for the breach of an agree- 
ment entered into by them on the fifth day of January, A. 
D. 1878, by which they promised in words and figures as 
follows : ‘ On the first day of October, 1878, we promise to pay 
to Sarah Dickerson one bale cotton, 400 tbs,"and one hundred 
and fifty bushs. corn, to be delivered in Greenville, or at 
some save [safe] house at the plantation, the same being for 
rent; also, the seed out of the abovecotton. Greenville, Janu- 
ary 5th, 1878.’ (Signed) ‘Z’om and Preston Dickerson.’ Attest : 
A. Lehman.’ And plaintiffs aver, that the above contract 
is, and was their property before the maturity thereof, and 
was duly and legally transférred in writing to them, for a 
valuable consideration, and that the same is still due and 
unpaid ; and plaintiffs aver that the defendants, or either of 
them, nor any one for them, though often requested thereto, 
has ever paid said contract, or any part thereof. Where- 
fore, &c. And plaintiffs further aver, that the contract declared 
on, and set out in this complaint, was dully and legally 
transferred in writing, together with the liens incident thereto 
as a rent note, or contract, by Sarah Dickerson to A. Leh- 
man, for a valuable consideration, on the 18th day of Jan- 
uary, 1878 ; and a further aver that the said A. Leh- 


man, for a valuable consideration, transferred the said note, 
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or contract in writings, as a rent note, to Kohn, Lowenstein 
& Co., on the 25th day of February, 1878; and plaintiffs 
further aver that Kohn, Lowenstein & Co. transferred the 
said note, as a rent note, to plaintiffs in writing; and plain- 
tiffs [aver ?] the said rent note, so transferred in writing as 
aforesaid, was transferred by each of the transferrees herein 
named in writing, together with all the rights and liens inci- 
dent thereto as a rent note or contract, and that defendants 
have not paid the same, or any part thereof; nor have they, 
or either of them, delivered the cotton, corn, or cotton-seed, 
or any part thereof, to plaintiffs, or to any of their transferrees 
[transferrors ?| herein named, but that the same is due and un- 
paid ; wherefore plaintiffs claim,” &c. (Signed by counsel.) 

The Circuit Court sustained a demurrer to this complaint, 
and there was judgment for defendants; and this ruling is 
now assigned as error. 

There is an awkwardness in the averment of the transfer 
from Lehman to Kohn, Lowenstein & Co. It is difficult to 
determine whether the pleader intended to aver that the 
note or contract was transferred in writing, or whether the 
contract which was transferred was itself in writing. A later 
clause cures this. Its languageis: ‘The said rent note, so 
transferred in writing as aforesaid, was transferred by each 
of the transferrees herein named in writing.” A. Lehman is 
one of the transferrees named in the complaint, and unless he 
transferred in writing, the averment of the complaint last 
above copied is not true. On demurrer, we are bound to 
consider as true everything that is well pleaded. 

Ever since the Code of 1852 was adopted, “ All bonds, con- 
tracts, and writings for the payment of money, or other thing, 
or the performance of any act or duty, are assignable by 
indorsement, so far as to authorize an action thereon by each 
successive indorsee.”’—Code of 1852, § 1530; Rev. Code, 
§ 1838 ; Code of 1876, § 2099. Under this section, it has 
been ruled, that where there have been more transfers than 
one, there must be asuccession of indorsements to transfer 
the legal title and right to sue; but, where there is a blank 
indorsement by one having the legal title, any subsequent 
holder may fill up the indorsement, and sue in his own name. 
Skinner v. Bedell, 32 Ala. 44; Henley v. Bush, 33 Ala. 636 ; 
Phillips v. Sellers, 42 Ala. 658. 

It is contended for appellee that the statute requires the 
transfer to be indorsed, and this complaint ouly avers that 
the note or contract was transferred in writing. If there is 
any thing in this objection, it is healed by sections 3470, 
3471, 3472 of the Code of 1876. 

Reversed and remanded. 
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South and North Alabama Railroad 
Company v. Williams. 


Action against Railroad Company for Injuries to Stock. 


1. Burden of proof as to compliance with statutory regulations for running 
locomotives, &c.—In an action against a railroad company, tor injuries to stock 
by its cars and engines, the onus is on the compauy to show an observance of 
all the statutory regulations (Code, §§ 1699, 1700), if the injury occurred at 
any one of the places named in the statute; and the same principle also applies 
when the injury was caused by an obstruction on the track of the road at any 
other place ; that is, the injury being shown, and facts proved which, in the 
ordinary course of events, raise a presumption that some one or more of the 
active duties imposed by law on the person having charge of the train was 
called into requisition, the onus is on the defendant company to show that he 
did every thing required ot him by law to prevent the injury. 

2. Policy of such statutory provisions.—The policy of these statutory pro- 
visions is to relieve parties, suing in such actions, from the necessity of call- 
ing the servants and agents of the railroad company as witnesses on questions 
involving their own negligence ; and this is effected by thus shifting the bur- 
den of proof. 

3. Diligence required of railroad engineer.—An engineer, in charge of a run- 
ning train on a railroad, should always be on the lookout for obstructions, and 
when an obstruction is discovered, no matter when or where, should promptly 
resort to all means within his power, koown to skillful engineers, to avert the 
threatened injury or danger: ‘‘less than this is not due diligence.” 

4. Contributory negligence.—Plaintiff’s mule having broken loose and es- 
caped from his driver, while camping by night near the highway, and while 
still loose jumped over the stock-gap of the railroad, into the plantation of 
another person, where he was run over and killed by the defendant’s cars, by 
night ; no question is presented as to the sufficiency of the fence or inclosure 
of the plantation ; norcan contributory negligence be imputed to the plaintiff, 
either because his mule was loose, or because his driver was guilty of negli- 
gence in suffering it to escape. 


AppraL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. Smiru. 

This action was brought by Harman C. Williams, against 
the appellant, a corporation chartered under the laws of Ala- 
bama, to recover damages for the alleged wrongful and neg- 
ligent act of the defendant’s agents and servants in killing a 
mule belonging to plaintiff. The defendant pleaded the gen- 
eral issue, “with leave to give in evidence any special mat- 
ter of defense; and the plaintiff took issue thereon, with 
like leave in reply.” The facts of the case, as disclosed on 
the trial, are thus stated in the bill of exceptions: 

“On the trial, there was evidence that the mule was the 
property of the plaintiff, and was worth about $130; also, 
that on the 25th August, 1879, the plaintiff, who resided on 
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his farm, about twenty miles east of Montgomery, employed 
one Toney King, who was a witness for plaintiff on this trial, 
to come to said city with plaintiff’s wagon and team of four 
mules, to get a gin for him, and haul it to his home; that 
said Toney, while on his way to town, camped for the night ~ 
of that day (25th August), on the side of the highway, eight 
miles east of the city; that he tied each of said mules, with 
a good rope, to the wagon, and went to sleep, and slept until 
about an hour before day, when he awoke; that soon after 
awakening, he saw one of the mules (the one mentioned in 
the complaint lie down and wallow, and, in wallowing, break 
the rope with which it was tied, and then get up, and move 
out slowly into the highway, where it wallowed again; that 
he then went out into the highway to catch it, but the mule 
walked off before him on the highway towards Montgomery; 
that he went back to his wagon and mules, because he was 
afraid they might be stolen, and remained there until after 
day-light, and then drove on to the city; that he saw the 
tracks of the loose mule, all along the highway, until he 
came within almost three miles of the city, where they were 
no longer discoverable.” King made inquiries for the mule 
in Montgomery, but could get no information. The plaintiff 
himself came to the city on the evening of the 26th, and 
continued to make inquiries for the lost mule “ until, on the 
27th, or 28th, he was informed that a mule, answering the 
description of his, had been killed, on said 27th or 28th day 
of the month, by one of the defendant’s trains, within the 
inclosure and farm of M. C. Scott, about two miles north of 
said city. Plaintiff then went to said Scott’s place, and 
ascertained the fact that, on the night of the 27th, said loose 
mule had been killed, or so injured as to cause its death, on 
the track of the defendant’s road, two miles north of said 
city, and three-eights of a mile within Scott’s inclosure, where 
cotton and corn were then growing. Plaintiff went along 
the track of defendant’s railroad, going north from the city, 
and discovered the tracks of the mule, south of said inclo- 
sure, on the track of said railroad, and where it bad jumped 
the defendant’s stock-gap, at the south boundary of Scott’s 
inclosure, and continued on the railroad track, going north, 
running, for three-eights of a mile within said farm and 
inclosure, where it was struck by the defendant’s train. 
Said stock-gap was in good order, about ten feet wide, and 
eight feet deep, with posts projecting along each side of it, 
at an angle of about forty-five degrees, as usual in railroad 
stock-gaps.” 

“The foregoing was, in substance, all the evidence; and 
upon this evidence, without any more, the court charged the 
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jury, ex mero motu, among other things, that the question of 
Scott’s inclosure and fence, or inclosure around his farm, 
was one with which the jury had no concern in this case ;” 
to which charge the defendant excepted. The court charged 
the jury also, on the request in writing of the plaintiff, as 
follows: “1. In order for contributory negligence on the 
part of the defendant to constitute any defense, the jury 
must believe, from the evidence, that such negligence was 
the cause, in whole or in part, of the injury; and the fact 
that the plaintiff’s mule was at large was not such negli- 
gence as, in law, constitutes contributory negligence. 2. The 
fact that the plaintiff’s mule broke loose from his driver, and 
got away from him, and the further fact that the driver 
failed to follow the mule, and failed to recover him, is not 
such contributory negligence as constitutes any defense to 
this action.” 

The defendant excepted to each of these charges, and 
requested the following charges, which were in writing : 

“1. If the plaintiff’s witness, King, was intrusted by him 
with his wagon and team of mules to come to Montgomery 
with them, to get and carry to his house a gin; and if the 
said King, whilst on his way to Montgomery, on plaintiff’s 
business, and in plaintiff’s employment, was guilty of negli- 
gence as to the mule mentioned in the complaint; and if 
that mule was one of said team; and if, without the negli- 
gence of said King, the said mule would not have been 
injured or killed by the engine or cars of the defendant; and 
if the said negligence of King materially contributed to pro- 
duce or cause the injury or killing of said mule; then, upon 
this state of facts, the jury ought to find for the defendant. 

“2. If the killing of plaintiff’s mule occurred within the 
farm and inclosure of Scott; if the plaintiff had no interest 
or ownership in that farm and inclosure; if the mule, at the 
time it was killed, was on the defendant's railroad track, 
within said farm and inclosure, and was upon said track 
without the defendant’s cohsent, and was killed, not willfully, 
but casually, and without malice, and without any inten- 
tion to kill or hurt it; then, upon this state of facts, the 
defendant is not liable for said mule, or for killing said mule.” 

The court refused each of these charges, and the defendant 
duly excepted to their refusal; and their refusal is now 
assigned as error, together with the charge given by the 
court ex mero motu, and the charges given at the instance of 
the plaintiff. 


Rice & Wizy, for appellant. 
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STONE, J.—Section 1699 of the Code of 1876 exacts cer- 
tain duties of “the engineer, or other person, having the 
control of the running of a locomotive on any raiJroad in 
this State.” Among them is the following: “ He must, also, 
on perceiving any obstruction on the track of the road, use all 
means within his power, known to skillful engineers (such as 
the application of his brakes and the reversal of his engines), 
in order to stop the train.” Section 1700 declares, that “a 
railroad company is liable for all damages done to persons, 
stock, or other property, resulting from a failurg to comply 
with the requirements of the preceding section, or any neg- 
ligence on the part of such company or its agents ; and when 
any stock is killed or injured, or other property damaged or 
destroyed, by the locomotive or cars of any railroad, the 
burden of proof, in any suit brought therefor, is on the rail- 
road company, to show that the requirements of the preced- 
ing section were complied with, at the time and place when 
and where the injury was done.” The proper construction 
of these sections is, that “in any suit for injuries to prop- 
erty, the burden of proof is on the railroad company, to show 
that these regulations were observed, if the injury occurred 
at any one of the places mentioned in the statute.”"—S. & 
N. R. R. Co. v. Thompson, 62 Ala. 494; M. & O. R. BR. Co. v. 
Williams, 53 Ala. 595. 

It is not shown, in the present case, that the injury oc- 
curred within one-fourth of a mile of a public road-crossing, 
or depot, or stopping place on the railroad, or within any 
curve crossed by a public road, on a cut where the engineer 
can not see one-fourth of a mile ahead, or that the train was 
entering, passing through, or leaving the corporate limits of 
a town orcity. Ifit had occurred at any one of the places 
mentioned, then, by the very letter of the statute, the burden 
of proof would be cast on the railroad company, to show that 
the requirements of section 1699 were complied with. We 
think the same principle applies, and that the burden of 
proof is cast on the railroad company, where the injury re- 
sults from an obstruction on the track of the road. As soon 
as it is perceived, the engineer must use all means within his 
power, known to skillful engineers, to prevent the injury. 

It may be urged, however, that it is not shown the ob- 
struction was perceived by the engineer, and, heuce, there 
can be no imputation of negligence. A mule is a_ pretty 
large object. All trains, running at night, carry head-lights, 
casting a bright light on the track before them; and the 
engineer, keeping a proper look-out, will perceive so large 
an obstruction as « mule on the track, some time before en- 
countering it. It then becomes his duty to apply the brakes, 











78 SUPREME COURT (Nov. Term, 


{South & North Alabama R. R. Co. v. Williams. ] 


&c. We think the policy of our legislation was and is to re- 
lieve plaintiffs, suing for injuries to stovk, &c., trom the ne- 
cessity of calling railroad employes, and thus making them 
witnesses, on all questions which impute negligence to such 
employes. Hence, where facts are shown, from which, in 
the ordinary course of events, a presumption arises that 
some one or more of the active duties required by law to be 
performed by the employe are called into requisition, the 
shifted burden then takes effect, and the railroad company 
must make the necessary proof. 

To apply'this principle to this case: When it is shown 
that the mule was killed by a train running on defendant's 
track, this proves the mule must have been on the track 
when struck by the train. This raises the following inqui- 
ries, if not others: Was the mule stationary on the track, 
or had he just gotten upon it? At what distance ahead of 
the train was the mule discovered by the engineer, or coyld 
have been discovered with proper watchfulness? Were the 
brakes applied, and the engine reversed? What means were 
employed to prevent the injury ; and if none were, why were 
they not employed? On all these questions, the duty and 
burden of proof rested on the railroad company. The billof 
exceptions purports to set out the substance of all the ev- 
idence, and it does not appear that any evidence whatever 
was offered by the sivaak company. 

We agree with the presiding judge in the court below, on 
the facts shown in this record, “that the question of Scott’s 
inclosure and fence, or inclosure around his farm, was one 
with which the jury had no concern.” On the facts shown in 
this case, the same degree of watchfulness, the same use of 
means within his power, were demanded of the engineer to 
prevent the injury, as if it had occurred outside of any in- 
closure. Engineers, in running trains, should always be on 
the look-out for obstructions ; and when discovered, no mat- 
ter when or where, should promptly resort to all means 
within their power, or known to skillful engineers, to escape 
the impending danger, or to avert the threatened injury. 
Less than this is not due diligence. 

Except in localities where they have a no-fence law, it is no 
offense, or violation of law, to permit stock to run at large ; 
and it does not vary the question, if the stock escaped from 
the keeper through his negligence. This cannot enter into 
the question of contributory negligence. To deprive a party, 
injured by the negligence of railroad employes, of the right 
to recover for such injury, the contributory negligence must 
be proximate,—contributing directly to the injury complain- 
ed of.— Tanner v. Louisville and Nashville Railroad Co., 60 
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Ala. 621. The conduct of the driver in this case, even if 
negligent, is too remote to enter into the question of defense. 
Under these principles, the Circuit Court did not err in giving 
the two charges asked by plaintiff, nor in refusing the char- 
ges asked by defendant. 

The record fails to show any error, and the judgment of 
the Circuit Court is affirmed. 


Brock v. South & North Ala. R. R. Co. 
Application for Statutory Rehearing after Judgment at Law. 


1. Rehearing at law; when authorized.—The absence of counsel in another 
court when a cause is regularly caused for trial, though necessitated by con- 
flicting professional engagements, however urgent, does not entitle bis client, 
as matter of right, to a statutory rehearing (Code, §§ 3161-71), although it 
may, within the discretion of the primary court, be good cause for a new trial ; 
nor is the absence of the party himself excused, so as to render him ‘ with- 
out fault,” because he was informed by his attorney that no advantage would ~ 
be taken of his absence by the opposing counsel. 

2. Demurrer ; specification of causes. —‘*'‘Ihat the alleged accident, fraud or 
mistake, is not shown to have occurred without the fault of the petitioner,” is 
sufficiently definite under the statute (Code, § 3005), as a specification of the 
causes or grounds of demurrer to the petition. 

3. Judgment on demurrer; whether interlocutory or final.—Au interlocutory 
judgment, not pronounced on the merits of the case, overruling a demurrer to 
a petition for rehearing under the statute ‘‘ without prejudice,” is no bar to 
the interposition of another demurrer on the trial. 

4. Amendment of petition or pleading, after demurrer sustained. —A party can 
not complain, on error, that he was not allowed an opportunity to amend a 
petition, or other pleading, to which a demurrer was sustained, when the 
record does not show that he offered or asked leave to amend. 


AppEAL from the Circuit Court of Limestone. 

Tried before the Hon. W. B. Woop. 

The record iu this case shows that, on the 20th February, 
1873, James Brock, the appellant, instituted an action, in 
the Circuit Court of Morgan county, against the South and 
North Alabama Railroad Company, to recover damages for 
personal injuries sustained by his minor son while in the 
employment of said corporation ; that the cause was trans- 
ferred, by agreement of counsel, to the Cireuit Court of 
Limestone for trial, and was there continued for several 
terms ; that at the May term, 1876, Hon. W. B. Woop pre- 
siding, it was dismissed by the court, on motion of the 
defendant, for want of prosecution, neither the plaintiff nor 
his attorney appearing ; that at the same term a motion was 
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made, supported by affidavits, to set aside the order of dis- 
missal, and to reinstate the cause on the trial docket, and 
that this motion was overruled and refused. The record fur- 
ther shows that, on the 8th July, 1876, the plaintiff presented 
his petition, under oath, to Hon. Louis Wyeru, the presiding 
judge of an adjoining circuit, stating the proceedings had in 
the cause, and asking a rehearing under the statute (Code, 
$$ 3161-71). The petition stated, as grounds for the relief 
asked, that the plaintiff's attorney, when the cause was called 
for trial in the Circuit Court, was engaged in the trial of a 
cause in the United States Circuit Court at Huntsville ; that 
this fact was well known to the defendant’s attorney ; and 
that the plaintiff had been informed by his attorney that his 
own attendance was not necessary, since the fact of his attor- 
ney’s professional engagement in another court was well 
known to the defendant’s attorney, and that no advantage 
would be taken of his absence. The defendant appeared, 
by counsel, before Judge Wyeru, and demurred to the peti- 
tion, assigning several causes of demurrer. On the hearing, 
which was had at Huntsville, on the 24th July, 1876, Judge 
WyetH overruled the demurrer, in a written opinion, and 
ordered a supersedeas in accordance with the prayer of the 
petition. The ruling on the demurrer, as indorsed on it by 
the judge, was in these words: “July 24, 1876. Demurrer 
overruled, without prejudice, and defendant excepts.” At 
the ensuing May term, 1877, of the Circuit Court of Lime- 
stone, Hon. W. B. Woop presiding, the judgment entry 
recites that the parties came by attorney, “and the plaintiff 
moved the court to strike the defendant’s demurrer to the peti- 
tion trom the file; which motion the court overruled, and 
defendant’s demurrer sustained, and the petition for rehear- 
ing dismissed. It is therefore phere Pt 5 by the court, that 
the defendant go hence,” &c. From thjs judgment the plain- 
tiff appeals, and here makes the following assignments of 
error: “1. The court erred in sustaining the demurrer to 
the petition. 2. In dismissing the plaintiff's petition. 3. In 
sustaining the demurrer, and dismissing the petition, without 
giving plaintiff an opportunity to amend his petition.” 


Paut L. Jones, and L. P. Waker, for appellant.—The 
grounds of demurrer assigned, from one to seven, are not 
sufficiently definite and specific: each is, in substance, noth- 
ing more than a statement that the facts stated do not enti- 
tle the petitioner to relief.—Brown v. Johnson, 42 Ala. 208 ; 
Railroad Co. v. Thomas, 42 Ala. 672; Pomeroy v. State, 40 
Ala. 63; Robbins v. Mendenhall, 34 Ala. 722. The judgment 
« Judge WYETH on the demurrer was conclusive, and couid 
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not be reviewed by Judge Woop. Granting the order for a 
supersedeas was a judicial determination that the facts, if 
proved, would entitle the petitioner to relief; and itis as 
conclusive as a contrary decision would have been against 
the petitioner.—Freeman on Judgments, 267; Langdon v. 
Raiford, 20 Ala. 582; Pratt v. Keils, 28 Ala. 390. 


Rice, Jones & WILEY, with whom were Luke Pryor and 
S. P. Rarser, contra.—The petitioner does not show that he 
was without fault, and he must therefore fail, even if the 
refusal of the court to set aside the order of dismissal, before 
the adjournment of the term, is not a bar to a subsequent 
application ; as to which, see Ex parte North, 49 Ala.; Ex 
parte Heflin, 54 Ala. 95. Brock should have gone to court 
himself, or had some one to appear for him. In this respect, 
his attorney’s negligence is his own.—Ex parte Heflin, supra. 
The dismissal of a cause, for want of prosecution, it is sub- 
mitted, is matter of discretion, and is not within the statute. 
If the court had set aside the dismissal on motion, the 
defendant could not have revised its action under this statute, 
or in any other way. 


SOMERVILLE, J.--Section 3161 of the Code of 1876 
authorizes rehearings in certain cases, after final judgment 
in the Cireuit Court, “where a party has been prevented 
from making his defense, by surprise, accident, mistake, or 
fraud, without fault on his part.” Section 3171 extends the 
benefit of this provision to plaintiffs, so far as applicable to 
them. 

The application in this case is made by appellant under 
the foregoing statute, and his petition shows the following 
facts: A suit pending in the Circuit Court of Limestone 
county, instituted by the appellant, Brock, against the appel- 
lee, had, at a regular term of the court, been dismissed for 
want of prosecution, neither the plaintiff nor his attorney 
being present at the time. A motion to reinstate was made 
by the plaintiff’s counsel, and was overruled. The petition 
avers that, at the time the cause was called for trial, the plain- 
tiff’s attorney was necessarily absent, being engaged in an 
important trial simultaneously progressing in the United 
States Circuit Court; and that the plaintiff himself was also 
absent, having been informed by his attorney that no advan- 
tage would be taken of his absence by opposing counsel. 

The petition was presented to the circuit judge in vacation. 
A demurrer was interposed by defendant, which was over- 
ruled; and the adverse party was permitted to controvert 
the petition, by affidavit in writing, as authorized by the stat- 
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ute; which resulted in the ordering of a supersedeas. At the 
ensuing term of the Circuit Court, another demurrer, the 
same in substance as the first, was interposed; and being 
sustained by the court, the petition was dismissed. The 
record does not show that any motion was made by the peti- 
tioner, asking permission to amend. 

There were several grounds of demurrer assigned ; among 
others, the objection that “the alleged accident, fraud, or 
mistake, was not shown to have occurred without the fault of the 
plaintiff, or petitioner.” This is the only point raised by the 
demurrer which we propose to consider, as it proves fatal to 
the petition, if correctly taken ; and we think it clearly was. 

1. We hold, that when a cause is regularly called for trial, 
the absence of counsel in another court, necessitated by con- 
flicting professional engagements, however urgeat, isnot nec- 
essarily ground for a new trial, but is matter of discretion 
with the lower court, which tiis court will not undertake to 
control.—Hilliard on New Trials, p. 420, $ 53; Jacob v. Me- 
Lean, 24 Mis. 40; 2 Brickell’s Digest, p. 276, $1, cases cited. 
Nor would the mere opinion of the attorney, expressed to 
the client, that his attendance was not necessary, avail to 
render him without fault. To give encouragement to such a 
rule of practice, would be disastrous to that speedy admin- 
istration of justice in the courts of the country, which it is 
of the gravest importance to uphold.—Hill. on New Trials, 
p- 422,$ 55; White v. Ryan & Martin, 31 Ala. 400. 

2. It is urged by appellant, that the statement of the fore- 
going ground of demurrer is not sufficiently distinet, within 
the requirement of section 3005 of the Code (1876). We 
think this objection is without force, as the statement points 
out with reasonable certainty the defect on which the party 
demurring prays the judgment of the court.— Burns v. Mayor, 
&c., of Mobile, 34 Ala. 485. : 

3. It is further insisted, that the overruling of the first 
demurrer was a bar to its interposition the second time, upon 
the final hearing in the Cireuit Court. The record, however, 
shows that the judgment of the court on the first demurrer 
was interlocutory, and not final. It was not pronounced on 
the merits of the case; and, therefore, the action of the court 
was no bar to the subsequent proceeding to which objection 
is taken.— Perkins v. Moore, 16 Ala. 9. 

4. The last assignment of error is based upon the propo- 
sition, that the court below erred in dismissing the petition, 
after the demurrer to it was sustained, without affording 
appellant an opportunity toamend. The record fails to show 
that he tm gry such permission, by any motion or sug- 


gestion made to the court; and for this reason, this puint 
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can not now be raised in the appellate court.— Guilford, dc., 
v. Kendall, 52 Ala. 651. 

In the view of this case which we have taken, it is unnec- 
essary to consider the other questions presented by the rec- 
ord. Our conclusion is, that the Cireuit Court did not err 
in sustaining the demurrer and dismissing appellant’s peti- 
tion for a rehearing in this cause. 


BRICKELL, C. J., not sitting. 


The State, use &c. v. Rice et al. 
Bill in Equity for Foreclosure of Mortgage. 


1. Misjoinder ; when not available on error.—When the complainants in a 
chancery cause appeal from a decree in their own favor, the doctrine of error 
without injury to them, because of a supposed misjoinder of complainants, 
cannot be invoked to prevent a reversal, since that would deprive them of the 
right to cure the misjoinder by amendment. 

2. Validity of mortyage to corporation.—Any corporation, public or private, 
has capacity, if not prohibited, to take a mortgaye as security for a debt con- 
tracted in furtherance of the objects of its creation ; and this principle extends 
toa mortgage taken by trustees, who are by statute constituted a quasi-cor- 
poration for particular purposes. 

3. Same: township trustees, under special statute authorizing collection and 
loan of moneys arising from sale of school lands.—Under the provisions of the 
special statute approved February 5th, 1858, requiring the comptroller of 
public accounts to deliver to ‘“‘the trustees of township fourteen (14), range 
thirteen (13),” in Lowndes county, the notes in his hands belonging to the 
said township, arising from the sale of the school lands of the township; au- 
thorizing the trnstees ‘to collect, sue tor and recover the amount of said notes, 
in their corporate name, or in the name of the State for their use ;” and re- 
quiring them and their successors to lend out the money, when collected, 
‘*upon notes with two good and sufficient sureties, and to apply the interest 
arising therefrom to the object for which said fund is intended” (Sess. Acts 
1857-8, p. 277); the trustees are created a quasi-corporation, and have power 
to take a mortgage from a sub-purchaser of the lands, including other lands, 
to secure the unpaid balance of the original purchase-money, which was se- 
cured by a mortgage given by the original purchaser for the indemnity of his 
sureties on the notes for the purchase-money ; the former mortgage being 
cancelled, a part of the debt paid, and the new mortgage given to secure the 
unpaid balance, with the assent of the trustees, by the terms of the contract 
between the purchaser and sub-purchaser. 


AprEAL from the Chancery Court of Lowndes. 

Heard before the Hon. H. AvsTImLL. 

The bill in this case was filed on the 13th February, 1878, 
in the name of the State of Alabama, “and township four- 
teen, range thirteen, in said county of Lowndes, suing for 
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use ofsaid township,” against Julius T. Rice and wife, Fran- 
cis Gordon, Daniel W. Rast, and the heirs of Russell P. 
McCord, deceased; and sought to foreclose a mortgage on 
certain lands therein particularly described. The lands con- 
veyed by the mortgage were the south-west quarter of sec- 
tion sixteen, and parts of section seventeen; and Gordon was 
in possession of them, with notice of the mortgage, by 
= from Rice and wife, who held under a conveyance 
rom one Julius C. Reynolds. The said sixteenth section, 
belonging to the township, was sold by the township trus- 
tees, in December, 1853, after an election had been held to 
ascertain the wishes of the people of the township ; at which 
sale, said J. C. Reynolds became the purchaser of the south- 
west quarter, at the price of $2,581.74, giving his four notes, 
for equal sums, payable in one, two, three, and four years, 
with said Rast and McCord as his sureties ; and at the same 
time, or soon afterwards, in order to indemnity his sureties 
against their liability on said notes, he executed to them a 
mortgage on said quarter-section, and also on section seven- 
teen, which then belonged to him. In 1858, the notes of 
Reynolds being still unpaid, they were delivered by the comp- 
troller of public accounts to the trustees of the township, 
under the provisions of the statute approved February 5th, 
1858, entitled “ An act to authorize the trustees of township 
fourteen, range thirteen, to collect the notes due said town- 
ship.” This act, the material portions of which are stated 
in the opinion of te court, may be found in the Session Acts 
1857-8, p. 277. In October, 1869, the notes being s ill un- 
paid, and Reynolds desiring to sell the lands to Rice, “an 
agreement was then entered into,” as ihe bill alleged, “ be- 
tween said Julius C. Reynolds, his said sureties (Rast and 
McCord), said Julius T. Rice, and the acting trustees of said 
township, by which said Reynolds sold, and conveyed to 
said Rice the said lands so mortgaged to his sureties ; and 
said Rice thereupon paid a portion of the amount then due 
on said four promissory notes of Reynolds, leaving still due 
and unpaid the sum of $2,214.14, for which he then and there 
executed his promissory note, payable to said trustees, or 
their successors in office, twelve months after date, with in- 
terest from date; and, to secure the payment of said note, 
said Rice and wife executed and delivered to said trustees, 
for the use of said township, a mortgage on the said lands,” 
which is the mortgage now sought to be foreclosed, and a 
copy of which was made an exhibit to the bill. 
There seems to have been no controversy as to the facts. 
Rice and wife, and Gordon, demurred to the bill, on account 


of a misjoinder of complainants, and because the trustees 
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had no authority to make the contract shown by the mort- 
gage and the averments of the bill. The chancellor overruled 
the demurrer, and held the complainants entitled to enforce 
a lien on the south-west quarter of section sixteen, but re- 
fused any relief as to the other lands conveyed by the mort- 
gage. The complainants appeal from this decree, and here 
assign as error the chancellor's refusal to grant relief as to all 
the lands. 


CiopTon, Herbert & CHawsers, for appellants.—1. A cor- 
poration may lawfully exercise, not only the powers expressly 
conferred, but also such as are necessary and proper to 
carry them into eftect.—E£x parte Burnett, 30 Ala. 461; City 
Council v. Plank-road Co., 31 Ala. 83. By the act of Febru- 
ary 5, 1858, the township trustees were expressly authorized 
and required to collect, sue for, and recover the amount of 
the notes for the purchase-money of its lands, and to pre- 
serve and lend out the money when collected ; and the trans- 
action between them, Rice, and Reynolds, was a lawful 
exercise of this power.—ZJntendant of Livingston v. Pippin, 31 
Ala. 542; Saltmarsh v. P. & M. Bank, 17 Ala. 767; First 
National Bank v. Nat. Exchange Bank, 93 U. S. R. 122. The 
trustees, for the township, were entitled, by right of subro- 
gation, to the benefit of the mortgage given by Reynolds to 
his sureties ; and by the new arrangement which was effected 
with Reynolds and Rice, they simply surrendered this ben- 
efit, procured a part payment of the debt, and took a new 
mortgage for the unpaid balance. 

2. Even if the trustees were without authority to make 
this contract, neither Rice nor Gordon, claiming the benefit 
of it, can set up this want of authority.—Sedgw. Stat. and 
Const. Law, 90; National Bank v. Matthews, 98 U.S. 621; 
Gold Mining Co. v. National Bank, 96 U. 8. 640; Waddell v. 
Railroad Co., 35 Ala. 323. 

3. On this appeal, the question of misjoinder, though 
presented by the demurrer which was overruled, can not be 
considered. If the demurrer had been sustained, the bill 
might have been amended ; and the complainants can not be 
here deprived of this right to amend.—Peters v. N. O., M. & 
C. Railroad Co., 56 Ala. 528; Bobe’s Heirs v. Stickney, 36 Ala. 
482; Cowan v. Jones, 35 Ala 629. 


Warts & Sons, and Coox & Enocus, contra.—1l. There is 
a clear misjoinder of complainants, and the demurrer for that 
cause ought to have been sustained. Under the general 
law, the suit should have been brought in the name of the 
State, for the use of the township (Code, § 989) ; and under the 
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special statute of 1858, the trustees might have sued in their 
own names, or in the name of the State for their use; but 
there is no legal authority for joining the State and the trus- 
tees, and making them sue for the use of the township. The 
statute prescribes how the suit shall be brought, and no 
other form can be pursued. For this misjoinder, the bill 
should have been dismissed; and the complainants were not 
injured by the decree. 

2. Township trustees are a quasi corporation, and can 
only exercise the powers specifically delegated to them.—1 
Stew. 299; 5 Porter, 279; 14 Ala. 400; 30 Ala. 461; 31 Ala. 
83 ; 36 Ala. 313; Smith v. Insurance Co., 4 Ala. 558. The sale 
of the lands to Reynolds, it is admitted, was made in pursu- 
ance of law, and was valid ; but the transaction between him, 
Rice, and the trustees, in which this mortgage originated, 
can not be supported, either as a sale, or as a loan of the 
township moveys. Viewed in either character, it was want- 
ing in the statutory requisites, and could neither give new 
rights, nor take away existing rights. As to that portion of 
the land conveyed which was a part of the township lands, 
the chancellor allowed the complainants relief; as to the 
other lands, they were entitled to none. 


BRICKELL, C. J.—It is urged by the appellees, that the 
demurrer to the bill, because of a misjoinder of complain- 
ants, was well taken, and should have been sustained ; and 
consequently, if the court erred in not granting the appel- 
lants larger relief, it was error without injury, as they were 
not entitled to any relief under the bill as framed. Whether 
there is or is not a misjoinder of complainants, is not a ques- 
tion now presented by the assignment of errors, and could 
not be considered and determined without manifest injustice. 
If the misjoinder exists, it is capable of correction by amend- 
ment in the Court of Chancery ; and of the right of amend- 
ment, the complainant, if entitled to relief, can not be de- 
prived by the affirmance of an erroneous decree, withholding 
from him the full measure of relief which may be awarded 
when the misjoinder is cured. 

The special statute in reference to this township, approv- 
ed February 5th, 1858, directs that all notes belonging to the 
township shall be delivered to the trustees. (The trustees of 
the schools of the township are intended, though not so di- 
rectly expressed.) They are empowered to sue for and 
recover the amount of said notes in their corporate name, or in 
the name of the State of Alabama for their use. The amount 
realized from such notes, it is their duty to keep and pre- 


serve, for the use of schools ; and they were further empow- 
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ered to loan moneys collected, taking notes with two good 
sureties.—Pamph. Acts 1857-8, p. 277. The principal ques- 
tion of the case is the validity of the mortgage, as a security 
for the payment of the note given by Rice to the trustees, in 
lieu of the notes given by Reynolds, the purchaser of a part 
of the sixteenth-section lands, whose notes were in the pos- 
session of the trustees, and for the collection of which they 
were responsible. 

It is admitted, that the operation of the statute is to con- 
vert the trustees into a guasi-corporation, for the purposes 
and ends which ate designated. They are clothed with 
specific powers, charged with particular duties, and subjected 
to a strict accountability for the performance of such duties. 
They have no other capacity or power than that which is 
expressly conferred, or which is necessary to enable them to 
carry into effect the purposes of the statute. The property 
which passes under their control, and which they are re- 
quired to keep and preserve, so far as is practicable, as a 
perpetual interest-bearing fund, consisted of choses in ac- 
tion,—of debts due from others. These they were to sue for, 
and recover,—in other words, to reduce to money,—when- 
ever, and as was necessary to keep and preserve them as a 
fund bearing «n interest of not less than eight per cent. per 
annum; and for any loss of such debts, or of such funds, 
they were made personally responsible. The loaning of 
moneys coming to their custody, is one of their express pow- 
ers and duties. The express power to take mortgages as a 
security for a debt presently contracted, or a preexisting 
debt, is not conferred; but it is, of necessity, involved in, 
and incidental to, the powers conferred and the duties im- 
posed. Any corporation, public or private, if not prohibited, 
has capacity to take a mortgage of lands or chattels, as a 
security fur a debt contracted with it in furtherance of the 
objects of its creation.—1 Jones on Mortgages, § 134; Angell 
& Ames on Corporations, § 156. It would be singular, and 
would thwart, instead of promoting the purposes of the stat- 
ute, if a quasi-public corporation, created for the purposes, 
and charged with the duties which are imposed on these 
trustees, had not the capacity to secure, in any legitimate 
mode, the payment of the debts due to it. In the course of 
events, the security of such debts may, without fault or neg- 
lect on their part, be-ome precarious ; and if it should, they 
would be derelict in duty, if they did not seek better security. 
Such, we think, is their duty, and that they have a large dis- 
cretion in selecting the security which they will accept. 

In the present case, the mortgage Reynolds had executed 


to his sureties, Rast and McCord, was but a security for the 
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payment of the debt to the trustees, enuring to their ben- 
efit, and to which a court of equity would have subrogated 
them. Without their consent, it could not have been re- 
moved as an incumbrance on the property. , When Reynolds 
sold and conveyed to Rice, it was removed with their consent, 
upon the payment of a part of the debt, and the execution of 
the new mortgage by Rice to secure the balance of it. The 
transaction, in its results, simply accomplished that which 
could have been accomplished by a decree of a court of 
equity ; and the mortgage is a valid security for the payment 
of the debt, and as such should be foreclosed. 

Let the decree be reversed, and the cause remanded, for 
further proceedings not inconsistent with this opinion. 


Brewer v. Watson. 


Special Action for Damages, by Attorney against State Auditor. 


1. Auditor's duties; when ministeriul.—The State anditor is denominated in 
the constitution an executive officer, but many of his duties are ministerial, 
and others are quasi-judicial ; and his custody of the ‘* Tax-Ledger,” as this 
court has decided (Brewer v. Watson, 61 Ala. 310), involves a ministerial duty. 

2. When action lies against auditor, by attorney ; what damages are recoverable. 
An action lies against the State auditor, in favor of an attorney, on account of 
his refusal to allow the latter to inspect the ‘* Tax-Ledger” showing the entries 
relating to the accounts of a tax-collector, by whom the attorney was employed; 
and nominal or compensatory damages may be recovered, without proof of 
malice, or an intent to injure, on the part of the defendant; but, if the com- 
plaint alleges that the refusal was ‘malicious, and with intent to injure the 
plaintiff,” proof of such malice or intent is necessary to authorize a recovery 
of vindictive damages. 

3. Same.—To sustain such an action, it is not necessary that the auditor 
should have known, at the time of his refusal, the attorney’s agency or employ- 
ment by the tax-collector: it is sufficient if he had reasonable grounds to be 
advised of it. 

4. Same; relevancy of evidence as to tax-collector’ claim.—In such action, it 
appearing that the plaintiff was employed by a tax-collector to procure the 
allowance of a claim by the anditor for an alleged excess or over-payment of 
taxes, as shown by the books in the auditor’s office, his compensation depend- 
ing on the allowance and amount of the claim ; evidence in relation to the 
state of the accounts between the tax-collector and the State, is too remote 
from the issue, and is irrelevant. 

5. Demurrer ; specification of causes.—‘*That the complaint does not con- 
tain or set forth any facts which show that the plaintiff has a right to recover 
the damages claimed by him in this suit,” is not a sufficient specification of 
any cause of demurrer, as required by the statute.—Code, § 3005. 


AppraL from the Cireuit Court of Lowndes. 
Tried before the Hon. James Q. Smitu. 
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This action was brought by Charles J. Watson against 
Willis Brewer, and was commenced on the 3d of April, 1879. 
The complaint was substantially as follows: 

1. Whereas, in September, 1878, the defendant being then 
the State auditor, and having in his custody and possession 
the books and papers belonging to said office, which it “ was 
his duty to keep open for the inspection and information of 
all the citizens of the State having an interest in them ;” and 
plaintiff being an attorney-at-law, regularly licensed, and 
being employed as an attorney by J. F. Boyles, who was the 
tax-collector of Monroe county ; on the 6th September, 1878, 
plaintiff, “‘as such attorney for said Boyles, applied to said 
Willis Brewer for permission to inspect said books and 
records kept in the auditor’s office by said Brewer, to-wit, a 
certain book ealled the ‘ Tax-Ledger, in which the accounts 
of the various tax-collectors were kept and recorded; the 
same being a book required by law to be kept in said audit- 
or’s office, and the said Boyles having an account recorded 
in said book, between him, as tax-collector of said county for 
the year 1875, and the State of Alabama. And _ plaintiff 
avers, that said Willis Brewer, not regarding his duty in the 
premises, and without any lawful cause therefor, but wicked- 
ly, unjustly, and maliciously, and with intent to harass and 
injure plaintiff, refused to permit plaintiff to examine said 
Tax-Ledger, or the account of said Boyles for the year 1875 
kept therein; and that by reason of said malicious refusal 
of said defendant to permit him to examine said account, he 
has been damaged in a large sum,” &e. 

2. Whereas defendant was State auditor, and had in his 
possession the books, records and papers required by law to 
be kept in said office, “it was his duty to keep said books, 
records and papers open for the inspection of all the citizens 
of the State having an interest in them, and the accounts 
and papers therein kept and recorded ;” and plaintiff was 
an attorney-at-law, regularly licensed and practicing since 
1872, “and as such represented various persons, to-wit, E. D. 
Lott, D. A. Moniac, J. F. Boyles, H. B. Still, and others, each 
of whom was then and there tax-collectors as aforesaid, hav- 
ing accounts with the State as such tax-collectors, which 
were unsettled, and for the settlement of which they had 
secured the services of plaintiff as an attorney-at-law ; which 
said accounts were for various years, by and between said 
persons as tax-collectors, and which were kept and recorded 
in a book ealled the ‘ Tax-Ledger,’ which was and is kept in 
said auditor’s office, under and by authority of law. And 
plaintiff avers, that he demanded of said Brewer the right or 
permission to examine said Tax-Ledger, in which were kept 
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the accounts of said Lott, Moniac, Boyles, and Still; but said 
Brewer, not regarding his duty in the premises, but wickedly, 
unjustly and maliciously refused to permit plaintiff to exam- 
ine said ledger, and the accounts of said Lott, Moniac, Boyles, 
or Still, or either of them; to the damage of the plaintiff 
$10,000. And plaintiff avers, that he is an attorney, regularly 
licensed,” &c.; and that the defendant, well knowing this, 
“and knowing that it was his duty to permit plaintiff to 
examine said Tax-Ledger, so kept by the auditor as afore- 
said, wickedly, unjustly, maliciously, and without probable 
cause, but with intent to injure plaintiff in his calling as an 
attorney, refused to permit plaintiff to examine or inspect 
said ledger, and other books, records, or papers, in his pos- 
session, as said attorney for said persons who had employed 
him to examine their said several accounts in said ledger, for 
a large compensation, to-wit, $10,000; and by reason of 
defendaut’s said refusal to permit plaintiff to examine said ac- 
counts, and render bis professional services for his said clients, 
plaintiff lost his said fees, which he would otherwise have 
earned; and in consequence of defendant’s said refusal to 
permit plaintiff to examine said accounts, which was neces- 
sary to a proper and eflicient rendering of his said profes- 
sional services to his said clients, plaintiff was compelled to 
employ counsel, and institute proceedings in the City Court 
of Montgomery, to compel said Brewer, as such auditor, to 
permit plaintiff to examine said accounts, at a large expense, 
to-wit, $1,000 ; and said City Court commanded said Brewer 
to permit plaintiff to examine said accounts,” Xe. 

There was a demurrer to the complaint, “in short by con- 
sent,” assigning four grounds of demurrer. The court sus- 
tained the demurrer as to the right to recover counsel fees ; 
and the complaint was amended, by making more specific 
allegations as to the counties and years for which Lott and 
the other persons named were tax-collectors. The other 
grounds of demurrer, which were overruled by the court, 
were in these words: “1. That the said complaint does not 
contain or set forth any facts which show that plaintiff has 
a right to recover the damages claimed by him in this suit.” 
“4. That the said complaint does not contain or set forth 
any facts which show that plaintiff had a right to examine 
the Tax-Ledger, books, records and papers, authorized by 
law to be kept in the office of said defendant as auditor.” 
The defendant then pleaded not guilty, and issue was joined 
on that plea. 

On the trial, as appears from the bill of exceptions, the 
plaintiff was examined as a witness for himse!f, and testified 
oar other things) as follows: “In July, or August, 1878, 

OL, LXV. 

















1880.) OF ALABAMA. 91 


[Brewer v. Watson.] 


in reply to a letter from witness (plaintiff) to E. B. Lott, who 
was then tax-collector of Mobile county, calling his atten- 
tion to errors in said Lott’s settlements with the auditor, and 
offering to correct said errors, or to have them corrected, he 
was employed by said Lott, in July, or August, 1878, to 
represent him in settling said credits for him in his account 
with the State ; and he was to receive, for his compensation 
under said employment, thirty-seven and one-half per-cent. 
on the credits procured by plaintiff to be allewed. On or 
about the 24th September, 1878, plaintiff went to the audit- 
or’s office, and asked Whitman, who was the chief clerk in 
the office, to let him see the ‘Tax-Ledger, in which are 
recorded the accounts between the State and the various tax- 
collectors. Whitman demanded to know, what account he 
wished to see; and plaintiff told him ‘ Boyles’ ,’ who was late 
tax-collector of Monroe county. Whitman then asked, if he 
had a power of attorney; to which witness replied, that he 
had not, but had a letter from said Boyles; and _ his recol- 
lection was, that he produced and read the letter.” The let- 
ter was produced and read, being addressed by Boyles to 
plaintiff, and in these words: “ Yours dated Sept. 15th is at 
hand. Regarding the amount you say is due me, please col- 
lect, and reserve your commissions, and forward remainder 
to me by registered letter.” Plaintiff further testified : “The 
amount claimed by him, as due to Boyles, was about $130. 
Whitman, the clerk, said that defendant had instructed him 
not to let any one see the books, unless they had authority, 
and asked witness to wait until the return of defendant, who 
was then absent. Plaintiff then made a written demand, 
which he handed to said Whitman,” and which was pro- 
duced, demanding the right to examine the account of Boyles 
as contained in the ledger; but Whitman declined to make 
any indorsement on the writing, and urged him to await the 
return of the defendant. A day or two afterwards, as plain- 
tiff further testified, he again went to the defendant's office, 
“and demanded, first as a citizen, and then as attorney, to 
see the ‘Tax-Ledger’ containing the account of said Boyles. 
Defendant asked, if he had a power of attorney. Plaintiff 
was indignant, and declined to show his authority to repre- 
sent said Boyles. Defendant then said, that he approved 
what Whitman had done in refusing to allow plaintiff to see 
said Ledger and account of said Boyles;” and plaintiff then 
called in Geo. F. Moore as a witness, in whose presence the 
demand and the refusal were repeated. Plaintiff testified, 
also, that defendant refused to let him see the accounts of 
Dauphin (tax-collector of Covington), Lott (tax-collector of 
Mobile), and Moniae (tax-collector of Baldwin) ; that Lott had 
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employed him, as an attorney, to procure the correction of 
alleged errors and irregularities in his accounts, as stated by 
the former auditor, and agreed to pay him thirty-seven and 
one-half per-cent. on the amount of credits he might pro- 
cure to be allowed ; that Moniac had also employed him, and 
agreed to pay him $500 for his services in correcting errors 
in his account. The defendant objected to the evidence as 
to the refusal to permit the plaintiff to examine the account 
of Dauphin, and reserved an exception to the overruling of 
his objection. Moore was introduced as a witness by the 
plaintiff, and testified, as to the demand and refusal in his 
presence, “substantially as plaintiff had done.” 

The plaintiff had been employed, for several months, as 
clerk in the defendant’s office, prior to June, 1878; and he 
testified, “that he had free access to all the books and 
records kept in the office, from the time of his discharge, 
about the last of June, 1878, until said refusal by Whitman, 
as above stated; that said Boyles had settled his account 
fully with the former auditor in 1875, but defendant claimed 
there were errors in said settlement, against Boyles, to the 
amount of about $135, and charged him with said sum ; that 
the amount of sales of land for taxes made by said Lott, for 
the years 1873 and 1874, was $58,000, of which sum defend- 
ant allowed him a credit for about $33,000, leaving about 
$25,000 charged to said Lott, of which sum about $4,000 was 
subsequently paid; that the errors and insolvencies in said 
Lott’s account during said years, as stated by the former 
auditor, amounted to about $..0,000, of which sum defendant 
allowed him a credit of about $47,500, leaving said Lott 
charged with about $12,500 of the amount; that the accounts 
of the said Lott, Moniac and Boyles are yet unsettled ; that 
he (plaintiff) still represented, as attorney, each one of the 
tax-collectors named in the complaint,.and had never been 
discharged from his employment asa lawyer by any or either 
of them; that he had been employed, since defendant's 
refusal to permit him to examine said ledger and accounts, 
to look after and guard the interests of Mobile county in 
the settlement of said Lott’s account; and that he had 
received, for his said services to Moniac, two promissory 
notes, of $250 each.” The plaintiff offered in evidence “a 
transcript of the record in the case of Brewer v. Watson, 
decided by the Supreme Court at its december term, 1878,” 
which is reported in 61 Ala. 310; and the court having 
admitted it, against the objection of the defendant, he 
reserved an exception to its ruling. The plaintiff offered in 
evidence the deposition of E. B. Lott, which had been taken 
on interrogatories. At the time of filing cross-interroga- 
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tories, the defendant had objected to several of the inter- 
rogatories, as calling ‘for illegal and irrelevant evidence ; and 
when the deposition was offered by the plaintiff, the defend- 
ant renewed these objections, and also moved to suppress 
portions of the answers as not responsive. Among the 
answers objected to, but without specifying any ground of 
objection, was the following: “ Plaintiff told me, that defend- 
ant refused to let him examine the books in his office.” An 
exception was duly reserved to the overruling of this objec- 
tion, as also of each of the other objections. The testimony 
of said Lott related mainly, if not entirely, to the contested 
items in his account as tax-collector, which had been audited 
and allowed by the preceding auditor, but which the defend- 
ant, as auditor, contended had been erroneously allowed ; 
and he also testified to his employment of the plaintiff as 
his attorney, as stated by the plaintiff. 

The defendant testified, as a witness for himself, that he 
had employed the plaintiff as a clerk in his office, for sev- 
eral months during the year 1877, and again during ‘the year 
1878, “ and discharged him when the business of the office 
no longe r required Tris services, and for that reason alone ; 
that plaintiff, when discharged the last time, seemed very 
mad, and told defendant he would always hate him, and 
would injure him all be could, and would get defendant's 
name taken off the State ticket as candidate for auditor.” 
He testified, also, “that on the 24th September, 1878, and 
before that time, important negotiations were pending with 
various tax-collectors, in relation to collecting or settling 
back taxes due to the State; that these negotiations, and the 
collection of the revenues of the State, had been interrupted 
by the correspondence of plaintiff being carried on with 

said tax-collectors, especially with the tax-collector of 
Mobile county ; that being informed of this fact, and for this 
reason, he instructed said Whitman, his clerk, to lock up 
the ledger containing the accounts of the tax-collectors, and to 
allow no one to examine it, unless they were interested therein, 
and showed their author ity for examining it; that said plaintiff 
came to his office, on or about the 25th ‘September, 187s, and 
demanded to see the ledger containing the account of said 
Boyles, but asked to see no other account ; that he (defend- 
ant) demanded his authority to see said ledger and account,. 
and plaintiff declined to show any authority, and defendant 
then refused to let him see said book or accounts; that he 
never refused to let plaintiff see the account of Lott, Moniac, 

or any other one than Boyles; that plaintiff had free access 
to said books for two months immediate ly before said refusal, 
and had been there so frequently as to be annoying ; that in 
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said ledger, at the places where the accounts of said Lott 
and Moniac were kept, the pages were soiled by their con- 
stant inspection, and he thought this was done by plaintiff; 
that plaintiff's usual manner, when he visited defendant’s 
office, was rude and overbearing; that he (defendant) was 
often provoked and indignant at his conduct, but bore him 
no malice, and did not refuse to let him see said book and 
said accounts, except to protect the public interests, as above 
stated.” The defendant offered to prove, also, that he had 
made a full statement of the facts to an attorney, before 
refusing to plaintiff access to said books in his office, and 
acted under his advice in said refusal; and he reserved an 
exception to the exclusion of this evidence. 

The defendant asked numerous charges in writing, of 
which the following were refused: “1. That the defendant 
being a public officer, whose compensation for his services is 
a yearly salary fixed by law, and who is not compensated for 
any service or duty pertaining to his office in any other man- 
ner, unless the jury find from the evidence that he refused to 
allow plaintiff to see and examine the said ledger maliciously, 
and with the intent to injure said plaintiff, they must find for 
the defendant.” 

“2. That unless the jury find, from the evidence, that 
defendant knew, at the time of plaintiff's application, that 
the plaintiff was the authorized attorney of the said tax-col- 
lectors named in the complaint, and, knowing the same, still 
refused to allow plaintiff to [examine | said book, maliciously, 
and with intent to injure him, then the jury must find for the 
defendant. 

“3. That it is the right of the State auditor to refuse or 
decline, either to grant copies, or to allow an inspection of 
original accounts or records in the books of his office, when- 
ever such permission would injuriously affect any important 
public interest ; and if the jury find, from all the evidence, 
that the defendant believed any injury to the public interest 
might accrue from allowing plaintiff to examine said book or 
ledger, and that for such reason defendant refused to permit 
plaintiff to examine said book, then the jury must find for 
the defendant.” 

“9. That the defendant is the auditor of the State of Ala- 
bama, and is not liable in this action, if he fell into error by 
his refusal to permit plaintiff to inspect said tax-ledger kept 
in his office, in relation to the examination of which it was 
his duty to exercise judgment and discretion, even though 
plaintiff may have been injured by the mistake.” 

“10. If the jury believe, from the evidence, that the 
defendant, in refusing plaintiff permission to examine said 
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tax-ledger in his office, acted in accordance with his best 
judgment, for the protection of the interest of the State, and 
with no intention to injure the plaintiff, then they must find 
for the defendant.” 

“11. That the damages given to a plaintiff for a wrongful 
act, by which he alleges he was injured, arise from the natural 
and proximate consequences of the act complained of; and 
in estimating the said damages, the profits which might have 
accrued to the plaintiff, but for the act complained of, can 
not be considered by the jury.” 

“12. That if the jurv believe, from the evidence, that the 
plaiatiff has not been discharged by any of his clients men- 
tioned in his complaint, and that the accounts of the said 
persons still remain open and unsettled in the auditor’s office, 
which accounts the plaintiff was employed to examine and 
adjust, they may coasider these facts in estimating the dam- 
ages alleged to have been sustained by the plaintiff.” 

“13. That while the plaintiff may have had a right to 
inspect the accounts of his clients, kept in the auditor's office, 
yet, if the jury believe, from the evidence, that such inspec- 
tion or examination of the accounts on the ledger would 
injuriously affect any important public interest, such as might 
be involved in a grave pending negotiation, the auditor might 
lawfully refuse to allow an inspection of the original; and if 
the jury further believe, from the evidence, that such a nego- 
tiation was pending, the plaintiff can not recover in this 
action.” 

“14. If the jury believe, from the evidence, that the only 
employment plaintiff had from Boyles was to collect money, 
then defendant had a right to demand of plaintiff a power 
of attorney, before allowing him to examine the accounts of 
said Boyles.” 

The refusal of these several charges, to which exceptions 
were duly reserved, the rulings of the court on the evidence, 
and the overruling of the demurrer to the complaint, are the 
matters now assigned as error. 


Joun W. A. Sanrorp, and Coox & Enocus, for appellant. 
R. M. Wiixramson, G. F. Moors, and T. H. Warts, contra. 
SOMERVILLE, J.—The auditor of the State of Ala- 


bama is a public officer, who receives a salaried compensa- 
tion for his services to the State. He is denominated in the 
constitution as an executive officer, but many of his duties 

are ministerial, and others are qvasi judici ial. In many cases, 
it is difficult to declare whether certain of his official acts 
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fall within the one or the other of these classes.—Code (1876), 
$$ 83-100. 

Among the other duties imposed by statute, is that of 
“keeping a book, in which he shall make an entry of the 
amount of taxes received from each county, and from whom 
received.—/b. § 83. The custody of this book, which is 
alleged, in the complaint in this suit, to be known as the 
“ 'Tax-Ledger,” has been held by this court to involve a min- 
isterial duty; and it has been decided that mandamus will lie 
by a tax-collector, or his authorized attorney, to compel its 
inspection, where a proper interest is shown in its contents 
by the petitioner.—Brewer v. Watson, 61 Ala. 310. What 
limitation there may be upon this right, and under what cir- 
cumstances it may, if ever, be regulated by official disere- 
tion, is a question that does not arise in this’ case, nor was it 
constlened i in the case supra. 

So far as concerns ministerial duties, Wharton, in his Com- 
mentaries on Agency, declares the rule to be as follows, and, 
we think, correctly so: “An individual, who has suffered 
harm from the negligence of a ministerial officer, within the 
range of the latter’s official duty, may recover compensatory 
damages from the officer. Nor, in such case, is it necessary 
to prove malice.” —§ 547; Kendall v. Stokes, 3 How. (U.S.) 87. 

And it is clear from the authorities, that where such officer 
acts in good faith, he is not liable to eve mplar y damages, but 
only for actual loss. —Plummer v. Harbut, 5 Clarke (Iowa), "308. 
“T consider the point beyond all dispute,” says SpENceR, C. 
J., in Butler v. Kent, 19 John. (N. Y.) p. 223, “that for a mis- 
behavior of an officer, in his office, either from misfeasance 
or non-feasance, no one can maintain an action against him, 
unless he can show a special and particular damage to him- 
self. Without such special and particular damage, he has no 
title to call the officer to account.” . 

And in the case of a State executive officer’s undertaking 
the performance of incidental duties. which involve the 
exercise of judgment or discretion, and are imposed by law, it 
may be well questioned whether he would be answerable in 
damages for the consequences of his acts, unless they are 
perpetrated maliciously, and with intent to injure—Burton v. 
Fulton, 49 Penn. St. Rep. 151. 

The ‘complaint, in this case, alleges, that the injury com- 
plained of was done “ maliciously, ‘and with intent to injure” 
the plaintiff; and there can clearly be no recovery of exem- 
plary or vindictive damages, without proof of this particular 
averment, even though the duty in question be a ministerial 
one. And we may add, that if any other doctrine should 


obtain, than that here declared, and rules of law were based 
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upon supposed official infallibity, few men, fit for such posi- 
tions, could be induced to accept public trusts of this char- 
acter. 

These are the leading principles which apply to the ques- 
tions raised, and which must ultimately decide the rights of 
the parties in this cause. It is needless to consider all of 
the exceptions that appear in the record. The first charge 
asked by appellant was properly refused, because nominal or 
compensatory damages might have been recoverable, without 
any malice or intent to injure on defendant’s part. The sec- 
ond charge requested was not correct. It was not necessary 
for defendant to have known that the plaintiff was the author- 
ized attorney of the tax-collector. It was sufficient if he had 
reasonable ground to be advised of the alleged agency. The 
third and the thirteenth charges were abstract, and properly 
refused. There was ng evidence disclosing the fact that the 
inspection of the public records by plaintiff would have inju- 
riously affected the public interests. The ninth and tenth 
charges seek the improper application of a principle, to which 
there would have been no objection, if the duty, of which a 
breach is claimed, had been discretionary, and not ministerial. 
The court did not err in refusing them. The eleventh charge 
was properly refused, because it precluded the jury from 
allowing “ profits,” or mere remuneration, as part of the actual 
damages. The court erred in refusing to give the twelfth 
charge requested. The evidence tended to show, that there 
was a mere suspension of the duties and rights of the plain- 
tiff, concerning which this action originated, and not an unin- 
terrupted interference with the one, or total abrogation of 
the other. This fact was relevant in determining the extent 
of plaintiff’s alleged injury, and the measure of his damages. 
It tended to prove such inet to be merely nominal, and 
in the absence of malice, coupled with an intert to injure 
plaintiff, the jury were authorized so to find. 

The evidence relating to Lott’s alleged claim against the 
State was not relevant, and the several objections to its intro- 
duction should not have been overruled. It was probably 
introduced in connection with the fact that plaintiff was to 
receive a fee, graduated by a certain per-centage on the 
amount he procured to be allowed by the auditor. This 
compensation was based upon the contingency of its future 
allowance by this official. The connection between the prin- 
cipal and evidentiary facts here is too remote and conjectural. 
There must be a plain and manifest connection between the 
issue in controversy and the collateral facts introduced to 
sustain or rebut it. The evidence must have a proximate 
tendency to establish the proof or disproof of this principal 
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issue, and must not be so indefinite or speculative as to be 
incapable of affording the jury a reasonable presumption or 
inference of its truth or falsity.—1 Best on Ev. §§ 90, 251-2; 
1 Greenl. Ev. § 52; State v. Wisdom, 1 Port. 511. 

Before the plaintiff, under his agreement, could obtain com- 
pensation for the services proposed to be rendered to Lott, 
there must have been a valid claim against the State, and its 
allowance by the auditor must have been procured by him. 
It was denied that any part of the claim was due, and it was 
not permissible to enter upon the trial of this collateral issue, 
as it would tend too much to divert the mind of the jury 
from the principal issue in this action. 

The testimony of Lott, that “plaintiff told me that defend- 
ant refused to let him examine the books in his office,” was 
mere hearsay, and should have been excluded on defendant's 
objection. 

The first ground of demurrer in this case was correctly 
overruled by the circuit judge. It failed to comply with the 
statute, which requires a distinct specification of all causes 
of demurrer that may be interposed.— Robbins v. Mendeihall, 
35 Ala. 722; Code (1876), § 3005. 

For these erroneous rulings of the Circuit Court, the judg- 
ment is hereby reversed, and the cause remanded. 


Davis v. Tarver. 


Application by Administrator for Order to sell Lands for Pay- 
ment of Debts. 


1. Nature of such application.—Aun application to the Probate Court by an 
administrator, for an order to sell lands for the payment of debts, is a proceed- 
ing in rem against the lands ; but, if the heirs or devisees intervene, and con- 
test the application, it then assumes the further character of a proceeding in 
personam. 

2. Facts in issue; burden of proof ; defenses.—The application being con- 
tested by the heirs or devisees, it devolves on the administrator to prove the 
insufficiency of personal assets, and the existence of debts which are charge- 
able on the lands ; and the heirs or devisees, as defendants, may contest the 
debts on any ground that would be available to the administrator, or to the 
decedent himself, if living, in defense of a suit by the creditor. 

3. Competency of parties as witnesses.—On the trial of such contested appli- 
cation, the competency of the parties as witnesses, and the facts to which they 
may testify, are governed by the general statute (Code, § 3058) relating to the 
competency of the parties as witnesses in suits by or against executors or 
administrators. 

VoL. LXv. 
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4. Same; to what party may testify; opinion of physician, on question of insan- 
ity.—The issue, on the trial of such contest, being the validity of a promissory 
note, signed by the intestate, and payable to the administrator, which the 
heirs contested on the ground that, at the time of its execution, the intestate 
was not of sound mind; although the administrator, having been the family 
physician of the intestate for a long series of years, may testify, as a witness 
for himself, as to the general sanity of the intestate, and may state the facts 
on which his opinion is founded ; yet, under the statute (Code, § 3058), not 
being allowed to testify as to ‘“‘any transiction with, or statement by the 


deceased,” he cau not state ‘‘ what was the condition of his mind at the time 
the note was given.” 
5. Necessaries furnished to person of unsound mind.—A promissory note, 


given by a person non compos mentis, has no legal validity, although its con- 
sideration was necessaries furnished to him; yet, though the note is void, the 
price of such necessaries is a legal demand against his estate. 

6. Entries made by deceased clerk.—Entries on a merchant’s books, in the 
handwriting of a clerk since deceased, are competent evidence of the sale and 
delivery of the goods, when made in the line of his duty, and contemporane- 
ous with the sale and delivery ; but they can not be received to show that the 
goods formed the consideration of a note given by the purchaser, or that 
they were necessaries suitable to the condition in life of him and his family. 

7. Offer of evidence partly illegal.—When evidence is offered for two or more 
specified purposes, and it is not admissible for one of those purposes, the 


court is not bound to modify or limit the offer, but may reject the evidence 
entirely. 


AppraL from the Probate Court of Montgomery. 

In the matter of the estate of Isham Pettis, deceased, on 
the application of Leroy W. Davis, the administrator, for an 
order to sell lands for the payment of debts. The only mat- 
ters here assigned as error relate to the exclusion of evidence 
offered by the administrator, who is now the appellant; and 
the opinion of the court states all the material facts. 


L. A. Suaver, for the appellant. 
Txos. M. ARRINGTON, contra. 


BRICKELL, C. J.—The appellant, as administrator of 
Isham Pettis, deceased, filed in the Court of Probate an 
application for the sale of the lands of the decedent, to pay 
debts. On the hearing, the application was contested by 
one of the heirs of the intestate, and by an alienee of the 
widow and heirs, to whom an undivided half of the lands 
had been conveyed. The contest was limited to the fact of 
the indebtedness of the intestate. The appellant, to estab- 
lish an indebtedness, produced a note, of date February 5th, 
1873, purporting to be signed by the intestate and his wife, 
for the payment of four hundred dollars to the appellant, on 
or before the first day of October next thereafter. The con- 
testants introduced evidence tending to show that the intes- 
tate, at, prior, and subsequent to the making of said note, 
was of unsound mind, incapable of contracting. The appel- 
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lant then introduced evidence tending to show that the intes- 
tate was subject to epilepsy, but, in the interval between fits, 
acted as ordinary men do—conversed and behaved rationally, 
at times worked, and was apparently of sound mind. The 
appellant then, as a witness in his own behalf, testified, that 
he had been a physician about thirty years; that he had 
known the intestate about sixteen years, and had been liv- 
ing the greater part of the time near him; that for fifteen 

ears of that time, and until the last year before his death, 
ne was the family physician of the intestate ; that the intes- 
tate was subject to epileptic fits, and, when these were upon 
him, and for a short time afterwards, he was in a state of 
unconsciousness, but, in the interval between fits, he was of 
sound mind; and that he knew the condition of the mind of 
the intestate on the 5th February, 1873. He was then asked 
by his counsel, “ What was the condition of his (intestate’s) 
mind, at said time?” The contestants objected to this ques- 
tion, because it called for testimony as to a transaction with 
the decedent ; and the court sustained the objection. 

In the further progress of the trial, the appellant, for the 
purpose of showing that the consideration of the note was 
necessaries, and things suitable to the degree and condition 
in life of the family of the decedent, offered his (appellant’s) 
books of original entry as a merchant, showing items of arti- 
cles charged to the decedent in the handwriting of his de- 
ceased clerk, one D. H. Sellers, These charges purported to 
have been made during the year 1873, before and after the 
making of the note of intestate, which had been given in 
evidence. The contestants objected, and the objection was 
sustained. 

These rulings of the court were excepted to, and now form 
the matter of the assignments of error. 

A proceeding in the Court of Probate, under the statute, 
by a personal representative, for an order to sell the lands of 
a testator or intestate for the payment of debts, is directed 
against the lands, and is a suit in rem. The heirs, or devi- 
sees, are made parties; and, if they intervene and contest 
the application, it then assumes the further character of a 
suit in personam. The necessary allegation of the applica- 
tion of the personal representative is the existence of debts 
which the personal assets are‘insufficient to satisfy. The 
allegation involves two disputable facts—the insufficiency of 
personal assets, and the existence of debts chargeable upon 
the lands. The burden of proving these facts affirmatively, 
rests upon the personal representative. The heir or devisee 
intervening, standing in the relation of a defendant, claiming 


in succession to the testator or intestate, may make any de- 
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fense against the supposed debts, which he could have made 
if living, or which the personal representative could make, if 
the creditors were suing him at law.—Bond v. Smith, 2 Ala. 
660; Garrett v. Brewer, 59 Ala. 513. It is, of consequence, 
a suit or proceeding in which the competency of witnesses 
must be determined by the statute.—Code of 1876, § 3058. 

Under the statute, there can be no exclusion of any wit- 
ness because he is a party to, or interested in the issue 
tried, with this exception, that neither party shall be allowed to 
testify against the other, as to any transaction with, or statement 
by any deceased person, whose estate is interested in the result of 
the suit. The exception is intended to secure mutuality in 
the operation of the statute, and to protect the dead, who 
can not be heard in explanation or contradiction, from being 
affected by the evidence of the living with whom they may 
have had dealings. It is directed to the exclusion of partic- 
ular evidence, rather than to the competency of the witness. 
The evidence excluded must be of transactions with, or state- 
ments by a deceased person, whose estate is interested in the result 
of the suit. Any party may testify to any material, relevant 
fact, if it does not fall within this species of evidence.— 
Thomas v. Thomas, 42 Ala. 120; O’ Neal v. Reynolds, 1b. 197 ; 
Gold Life Ins. Co. v. Sledge, 62 Ala. 566. 

It is apparent that the contention in the present case was 
narrowed to the inquiry, whether, on the day when the note 
was executed by the intestate, he was of sufficient under- 
standing to enter into a contract. The appellant could, 
doubtless, have testified that, in his opinion, the intestate 
was generally of a sufficient understanding to act with dis- 
cretion in the ordinary affairs of life. His personal relation 
to the intestate, his long acquaintance with him, and the 
opportunities he had of observing and knowing his habits, 
temper, character, and capacity, would have authorized an 
inquiry into the opinion he had formed as to the soundness 
and degree of the understanding of the intestate. This 
opinion would have been formed on facts independent of, and 
distinct from the conduct, acts, or declarations of the intes- 
tate, when the note was executed. But it was not the opin- 
ion of the appellant as to the general sanity of the intestate 
which was sought to be elicited. Having testified as to his 
general sanity, he is asked, if he knew the condition of the 
mind of the intestate on the day the note was executed. An- 
swering that question affirmatively, he is asked, what then 
was the condition of his mind. His opinion or knowledge of 
the mental condition of the intestate must have been de- 
rived, in part, or wholly, from his conduct and declarations 
on that day, and from his freedom from, or subjection to the 
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influence of the disease with which he was afflicted. Insanity 
is most often shown by the acts and declarations of the party 
to whom it is imputed. It is the impression these make 
upon the mind of the physician, or of his acquaintances who 
have the opportunity of observing him closely and frequent- 
ly, that as an opinion they may communicate as legal 
evidence. When, therefore, a physician, or a relative, or 
acquaintance, is asked to express an opinion as to the sanity 
of a person at a particular point of time, he is asked, in ef- 
fect, what was his conduct, made up of his acts and declara- 
tions, at that time. It is these acts and declarations, the 
statute prohibits the living party from testifying to, when the 
estate of a decedent is interested. The prohibition can not 
be avoided by any general forms of question, nor by covering 
up evidence of them under the expression of an opinion 
founded upon them. They are coduled by the terms of the 
exception, and its policy will be defeated, if evidence of them, 
in whatever form it may be presented, is not excluded. 

The note may have been invalid, because of the incapacity 
of the intestate to contract at the time of its execution ; yet, 
if its consideration was necessaries furnished the intestate, 
a legal liability would rest upon him to pay for them, which 
would be a debt chargeable on his estate-—Ex parte North- 
ington, 37 Ala. 496; Westmoreland v. Davis, 1 Ala. 299; Har- 
ris v. Davis, Ib. 259. The charges made against the intes- 
tate, by Sellers, the deceased clerk, on the books of the 
appellant, if they were contemporaneous, and in the line of 
Sellers’ duty as clerk, would have been admissible as evi- 
dence. But they could not have been evidence of more than 
the truth of the entries of the sale and delivery of the goods 
at the times and prices charged, if, as we infer, such was the 
character of the entries. The proposition was, to introduce 
them, not only as evidence of the sale and delivery of the 
goods, but as evidence that they formed the consideration of 
the note, and that the goods were necessaries suitable to the 
degree and condition in life of the family of the intestate. 
It is obvious that, of these latter facts, the entries could not 
be, and were not evidence. The court was not bound to 
modify the proposition of the appellant, and limit the evi- 
denve to the only purposes for which it was admissible. Nor 
was there error in rejecting it, when offered for purposes for 
which it was inadmissible. 

Let the decree be affirmed. 


























1880. } OF ALABAMA. 103 
[Blood v. Beadle. } 


Blood v. Beadle. 
Application for Statutory Rehearing after Judgment at Law. 


1. Rehearing at law; when authorized.—The oversight of counsel, in the 
preparation or defense of a suit, does not entitle the client to a rehearing after 
judgment, on the ground of ‘surprise, accident, mistake, or fraud, without 
fault on his part,” as those terms are used inthestatute. (Code, §§ 3161-71.) 

2. Same.—When the ground relied on for a rehearing would have been 
available on motion for a new trial, the application must show a satisfactory 
excuse for the failure to make such motion. 


ApPEAL from the Cireuit Court of Madison. 

Tried before the Hon. Louis WYETH. 

This was an application, by petition under oath, for a 
rehearing after final judgment at law, under the provisions 
of the statute.—Code, $$ 3161 ef seg. The application was 
made by Josiah Springer, as the agent of Frank M. Blood, 
and was presented to Judge Wyvern, at chambers, on the 
25th June, 1878. The petition averred, that on the 18th 
January, 1876, Joshua H. Beadle commenced an action at 
law by attachment, in the Circuit Court of said county, 
against Caledonia Arnett; that the attachment was levied 

n 235 bushels of corn, with other personal property ; that 
a claim to the property so attached was interposed by said 
Frank M. Blood, and bond given to try the right of property, 
under the provisions of the statute authorizing such suits; 
that an issue was thereupon framed between the parties, on 
30th May, 1876, to try the right of property; and that on 
the 27th May, 1878, said issue was tried, and a verdict ren- 
dered for the plaintiff in attachment, assessing the value of 
the property at $111.89. As grounds of relief against this 
judgment, the petition contained the following allegations : 

“Your petitioner was greatly surprised that judgment 
should have been so rendered. The said cause was set for tr ial, 
on the docket of said court, for the 21st day of May. Peti- 
tioner was at home sick, confined to his bed, and had been 
for several weeks previous thereto; but, fearing that said 
cause might be reached on the call of the docket, he sent 
his son to attend court, and have said cause continued 
by reason of his inability to be present. Said cause was not 
reached on said day so fixed for its trial, and was not reached 
until the 27th May. Petitioner was confined to his bed, con- 
tinuously, until three or four days after said trial, when it 
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was reported to him that said cause had been tried. Peti- 
tioner was very much surprised, and arose from his bed to 
attend said court, and ascertain the truth of affairs. Peti- 
tioner states, that said 235 bushels of corn, so levied on and - 
claimed, was the property of said Blood, and not of said 
Caledonia Arnett; and he states this fact positively, of his 
own personal knowledge, and can not imagine how the same 
could have been determined otherwise. The affairs of said 
Blood and Caledonia Arnett were under the immediate super- 
vision of your petitioner, as such agent. Your petitioner 
further represents, that, if he had been present at the trial 
of said cause, he could have established, beyond question, 
the fact that said corn was the property of said Blood, and 
not of said Caledonia Arnett; and he was only prevented 
from making good his defense by reason of his sickness and 
inability to attend court. The failure to make good said 
defense, and to establish said fact, was without fault on his 
art, as it was impossible for him to be present by reason of 
is physical condition and confinement in bed. 

“ Petitioner further represents, that one Thomas Arnett 
was a witness for claimant, but did not attend said court, 
deeming it unnecessary, as his deposition had been taken and 
filed in said court. Petitioner's attorney had seen said 
deposition, and regarded the same as on file, and had read 
the same at a former term of the court, as your petitioner is 
informed. After the plaintiff had finished his evidence, 
claimant's attorney called for said deposition, never thinking 
that it was not on file, but supposing that it was, when the 
clerk informed him that it could not be found. Your peti- 
tioner believes that said deposition is still in said court, and 
it was an accident that it was overlooked and could not then 
be found ; or that it was a mistake of the clerk in announc- 
ing that it could not befound. Your petitioner believes that 
said deposition can yet be found. Said’ Arnett knows that 
said corn was the property of said Blood, and not of said 
Caledonia Arnett; and he testified to the fact in his deposi- 
tion, as your petitioner is informed. Petitioner alleges, and 
believes, that his attorney used all the diligence that could 
be expected or required of him: he had seen and read said 
deposition, and regarded the same as on file, when he 
announced himself ready for trial; and the same had only 
recently disappeared from the files, at the announcement of 
which he was surprised. Petitioner alleges that the verdict 
would have been different, if said deposition had been in 
evidence, although petitioner was himself unable to be pres- 
ent. To be thus prevented from making his defense, was a 


surprise to him, and was without fault on his part, as no 
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reasonable diligence could have provided against that con- 
tingency. 

‘Your petitioner further represents, that it was, as he is 
informed, a material fact on the trial of said cause, whether 
claimant cultivated other land than that of Mrs. Arnett—that 
he only worked for Mrs. Arnett ‘for his victuals and clothes.’ 
Petitioner has discovered, since the trial, a written receipt 
from Alfred Horton to said Blood, which shows that said 
Blood rented land of said Horton during the year 1875, 
when the corn in said controversy was raised. Your peti- 
tioner believes that, if said receipt could have been pro- 
duced, the verdict would not have been against the claimant ; 
and he could not, by the exercise of any greater diligence 
than he did use, have discovered said evidence earlier. 
Petitioner further alleges the fact to be, that said plaintiff 
could not have recovered a judgment, if he had had an oppor- 
tunity to produce said deposition and said receipt ; that the 
loss of said deposition was a surprise to him, and that he 
entered into said trial through a mistake, believing honestly, 
and in good faith, as he is informed by bis attorney, that the 
same was on file, and could be had at a moment’s notice.” 

On this petition, the circuit judge refused to grant a rehear- 
ing ; and his refusal, from which the appeal is taken, is now 
assigned as error. 


L. Cooper, for appellant, cited the following cases: Jones 
v. Fennimore, 1 Greene (Iowa), 134; Peebles v. Ralls, 1 Litt. 
Ky. 24; Sherrard v. Olden, 1 Halst. 344; Rolfe v. Rolfe, 10 
Geo. 148; Marshall v. Insurance Co., 2 Mass. 411; Watts v. 
Howard, 7 Mete. 478; Lane v. Halliday, 27 Geo. 339; Kane 
v. Burrus, 2 Sm. & Mar. 313. 


Waker & SHELBY, contra, submitted a brief prepared by 
Wm. VauGuan, in which the following cases were cited: State 
v. Wightman, 27 Mo. 12; Bonland v. Skinner, 11 Ark. 671; 
Robins v. Foster,2 Ark. 133; McClusky v. Graham, 2 Nev. 
47; Palmer v. Fiske, 2 Curtis, 14; Lee v. Banks, 4 Litt. Ky. 
11; Linnard v. Crossland, 10 Texas, 462; Case v. State, 5 Ind. 
1; Grant v. Popejoy, 15 Ind. 311; Potter v. Paddleford, 3 R. 
I. 162; Devine v. Martin, 15 Texas, 25; Read v. Barker, 30 
N. J. L. 378; Shipp v. Suggett, 9 B. Monroe, 5; Gill v. War- 
ven, 13.3. Mar. 590; Thompson v. Porter, 4 Bibb, Ky. 70; 
Kirtley v. Kirtley, 13.3. Mar. 96; LeGrand v. Baker, 4 B. 
Monroe, 236 ; Burr v. Palmer, 27 Vermont, 114; Patterson v. 
Ely, 19 Cal. 28; Thompson v. Williams,7 Sm. & Mar. 270 ; 
Dodge v. Strong 2 Johns. Ch. 228; Goss v. McClaren, 17 
Texas, 107; Lane v. Brown, 22 Ind. 239. 
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STONE, J.—On the authority of Hx parte Walker, 54 Ala. 
577, we feel bound to hold the petition in this case fatally 
defective. The surprise, or accident complained of, is but 
the oversight of counsel, which is no excuse for the client. 
The affidavit is also fatally defective, in not disclosing when 
the Circuit Court finally adjourned, and in not giving a satis- 
factory excuse why the claimant did not make an applica- 
tion and showing for a new trial before the adjournment sine 
die of that term of the court. 

Affirmed. 


MeGar v. Adams. 


Action on Common Count, for Money Had and Received. 


1. Purchase by agent at his own sale; action by principal. — An agent, employed 
to sell property, can not himself become the purchaser at his own sale, either 
directly, or by collusion with others ; and if he does so, without the knowl- 
edge or consent of his principal, the latter may, on discovering the facts, re- 
cover the compensation paid, in an action for money bad and received ; but 
this principle does not apply, where the agent acquires an interest in the prop- 
erty, after the termination of his agency, by subsequent contract with the pur- 
chaser at his sale. 

2. Same; presumption against agent; failure of party to testify as witness. 
When an agent is found, recently after his sale, to have acquired a beneficial 
interest in the property under the purchaser, a strong presumption of indirec- 
tion and attempted evasion arises, which he is required to remove by strong 
and convincing evidence ; but when, in an action brought against him by his 
nage ag the uncontradicted testimony of the plaintiff's witnesses exonerates 
him, no presumption against him can be indulged from his mere failure to 
testify as a witness for himself. 


AppErAL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. Samira. 

This action was brought by W. W. McGar against James 
R. Adams, and was commenced on the Ist April, 1879. The 
complaint contained a single count, claiming $300 for money 
had and received. The cause was tried on issue joined, and 
a verdict was rendered for the defendant. On the trial, as 
the bill of exceptions states, the plaintiff introduced W. L. 
Chambers as a witness, “who testified, that he, or the law 
firm of which he was a member, had been for several years 
the plaintiff’s agent concerning a store in the city of Mont- 
gomery ; that in February, 1879, the plaintiff came to Mont- 
gomery, wishing to sell said store, and, contrary to the advice 


a witness, determined to sell; that witness declined to sell, 
Jou LXV. 
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and plaintiff went to Tuskegee soon afterwards; that he 
(witness) employed Adams (defendant), while plaintiff was 
in Tuskegee, to find a purchaser for the property, and Ad- 
ams reported that he could make a sale at $7,000; that plain- 
tiff agreed to allow Adams a conimission of $300 on a sale 
at that price ; and that $6,700 was then paid to him as attor- 
ney for plaintiff, and plaintiff then made a deed to Moses 
Brothers, who were the purchasers. Witness further testi- 
fied, that he received from Adams $100 of the commissions 
allowed by plaintiff, and paid over the $6,700 to him; also, 
that Adams, after he had made the agreement with Moses 
Brothers, as to the terms of the sale of the property, had 
nothing to do with the transaction, except to receive the 
commissions that had been /urnished/?) him to find a pur- 
chaser, and the sale was completed by witness, who received 
the money, prepared the deed, &c., as attorney for plaintiff.” 
H. C. Moses was then introduced as a witness by plaintiff, 
“and testified as follows: that he was a member of the firm 
of Moses Brothers, who were real-estate agents in the city of 
Montgomery; that said firm, some time in the beginning of 
the year 1879, commenced negotiations with James R. Adams 
for a purchase of it ; that said Adams professed to represent 
McGar, and to have a right to negotiate a sale of the prop- 
erty, which he represented to belong to McGar; that his 
firm agreed with Adams to purchase said house, at the sum 
of $7,000; that he gave to W. L. Chambers, as the attorney 
for McGar, a check for $6,800, drawn by his firm on Farley, 
Spear & Co.; that his firm, at the time he made the purchase, 
did not have the money convenient with which to make the 
payment, and he went to said Adams, who was a banker, to 
borrow the amount of money which his firm lacked to com- 
plete the payment ; that on the next day, in consideration of 
this money, his firm sold to Adams a half interest in the 
property, at the purchase price, and his firm and Adams 
then divided the $200 of the commission allowed by McGar, 
which remained after the payment of the $100 to Chambers, 
equally between them, and became the joint owners of the 
property purchased by them, share and share alike. This 
witness further testified, that his firm and Adams, about 
forty days thereafter, commenced to bid against each other 
for the property, and his firm became the purchaser of the 
interest of Adams at an advance to him of $565; that prop- 
erty had rapidly advanced after the sale, and the sum so 
paid to Adams was no more than, if 2s much as the advance 
on the property: that, at the time his firm agreed on the 
purchase, there was no agreement between them that Adams 
should have any interest in the purchase; that Adams lent 
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the money to his firm, on its credit, but, on the next day, in 
consideration of the money which Adams had loaned them, 
and which he knew was to be applied to the purchase, his 
firm sold to Adams a half interest in the property, at the 
purchase price, divided the commissions, and became the 
joint owners of the property, as above stated; that Adams, 
since said firm had purchased his interest in the property, 
had offered them an advance on the property, which they 
declined to accept, because they thought the building was 
at the time worth more than the price offered. Witness tes- 
tified, also, that McGar offered his firm, before the payment 
of said $6,800, two or three hundred dollars, to be released 
from conveying to them at the price of $7,000; also, that 
Moses Brothers and said Chambers, before the negotiation 
of said firm with Adams, had been negotiating concerning 
the same property, and Chambers had offered to employ 
them to find a purebaser for it. A.H. Moses, also a witness 
~ plaintiff, testified to substantially the same facts as H. C. 
oses.” 

“This was all the testimony for the plaintiff, and the de- 
fendant, who was present in court, did not introduce any tes- 
timony at all; an thereupon, on this evidence, the plaintiff 
requested the court, in writing, to charge the jury, that they 
must find for the plaintiff, if they believed all the evidence; 
which charge the court refused to give, and the plaintiff 
excepted to its refusal. The plaintiff thea requested the fol- 
lowing charges, which were in writing: ‘The purchase by 
one who sustains the relation of agent to a principal, in rela- 
tion to the property which was the subject of sale, is to be 
jealously scanned ; and the fact of agency being established, 
it is incumbent on the agent to show that he acted in the 
best faith, and with an eye single to the interest of his prin- 
cipal; and if the jury believe that Adams acquired an inter- 
est in the purchase, without the consent of his principal, 
this is such an act as the law calls a fraud, and McGar can 
recover the commissions paid by him in ignorance of such 
interest.’ ‘Whether or not Adams, at the time of the sale 
to Moses, had any understanding with Moses as to the sale 
back to Adams, need not necessarily be proved by direct tes- 
timony on that point, but may be shown by circumstantial 
evidence ; and if the jury believe that Adams occupied a 
fiduciary or trust relation to MeGar at the time of the sale, 
and that Moses borrowed money from Adams to enable him 
to pay the purchase-money, and that Adams took a half 
interest in the property from Moses shortly after this,—then, 
these are facts which the jury may consider, in determining 


whether there was, at or before the sale, any understanding 
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between Moses and Adams that Adams was to have an inter- 
est in the property ; and if these facts, when taken in connec- 
tion with the whole evidence, in the opinion of the jury cast 
suspicion on the transaction, then the jury may consider the 
further fact, if they find it to exist, that the defendant, 
although the fact lay peculiarly within his own knowledge, 
did not introduce himself as a witness, or testify as to the 
existence or non-existence of any understanding with Moses, 
at the time of the sale, that the defendant was to acquire an 
interest in the property.’” The court refused each of these 
charges, and the plaintiff duly excepted to the refusal of 
each; and he now assigns the refusal of these charges as 
error. 


Epwin F. Jones, for the appellant, cited Wharton on Agen- 
cy, $$ 232-36, and cases cited; Ross’ Leading Cases, 235; 
Saltmarsh v. Beene, 4 Porter, 283; Walker v. Palmer, 24 Ala. 
358; Thorpe v. McCollum, 1 Gilm. 614; Story on Agency, 
§ 210; Baine v. Brown, 56 N. Y. 285; 2 Sugden on Vendors, 
887; Kust v. Pace, 57 Ala. 521; Waite’s Actions and Defen- 
ses, tit. Agent. 


Gunter & Buakey, contra, cited Fritz v. Finnerty, 10 Cen- 
tral Law Journal, 487; Fincher v. The State, 58 Ala. 215; 
Thrash v. Barnett, 57 Ala. 156. 


BRICKELL, C. J.—An agent who, for a reward, is em- 
ployed in the transaction of business, will justly forfeit all 
right to compensation, if he is guilty of bad faith to the 
principal ; and it would be grossly disloyal, if he is an agent 
to sell, for him to use the agency, and the trust and confi- 
dence reposed, to become, without the knowledge and con- 
sent of the principal, a purchaser, by a combination with 
others bidding for the property. If, in ignorance of the facts, 
the principal should make payment of the compensation, 
when informed of them, he may recover it back, as money 
paid under mistake of fact.—Whart. Agency, $ 336. 

The difficulty, in the way of appellant, lies not in the legal 
proposition, or the conclusions from it, which are intended 
to be embodied in the first charge requested, but that the 
charge is so framed, that without exp!anation it would have 
misled the jury. As requested, if it had been given, the jury 
could well have supposed, that the agent, Adams, could not, 
at any time, though the agency had ceased, and all its bus- 
iness fairly transacted and concluded, without suspicion 
have acquired any interest in the property sold; and that 
the acquisition of such interest, though it was not contem- 
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plated until the agency had terminated, would authorize a 
recovery of the commissions paid. For that proposition, the 
counsel of the appellant would not contend. 

The second charge requested enumerates circumstances, 
found in the evidence, which the jury could very properly 
have considered, in determining whether the fact was, 
that Adams was interested with Moses in the purchase of 
the store-house. It may be, these circumstances would not, 
in the estimation of the jury, have outweighed the positive 
evidence of the appellant’s own witnesses, disproving the 
fact that, at the time of the purchase, Adams had an interest 
in it, and proving that bis interest was subsequently acquired, 
after the agency had terminated, and the purchase was fully 
consummated. Strong presumptions of indirection, and effort 
to evade the salutary principle forbidding an agent to stand 
in the conflicting relation of seller and purchaser, must arise 
when, so recently after the sale, he is found to have acquired, 
from the vendee, a beneficial interestin the property sold. 
The presumption, it is a duty the agent owes to himself, and 
the law exacts, to remove by clear and convincing evidence of 
the absence of all concert, or collusion, and of the fairness of the 
transaction.—James v. James, 55 Ala. 525. But, when these 
are removed by positive evidence, proceeding from the wit- 
nesses introduced against him, the demands of the law are sat- 
isfied. When there is conflicting evidence, or there is an ab- 
sence of other than mere circumstantial evidence, to establish 
a material fact lying within the knowledge of a party, it may 
be a presumption can be indulged against him, if he fails to 
testify. Wedo not affirm that such presumption can or 
ought to be indulged—this case does not require it. But 
we do affirm that a presumption can not, and ought not, to 
be indulged against a party, who does not introduce and 
examine himself as a witness, merely to support the un- 
contradicted evidence, favorable to him, which his adver- 
sary introduces. Without subjecting himself to the imputa- 
tion of withholding evidence, he may properly rely on that 
his adversary introduces, when it is without contradiction. 
The vice of this charge is, that it affirms a contrary view. 

Let the judgment be affirmed. 
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Robinson v. LeGrand & Co. 
Insolvent Estate ; Final Settlement of Administrator's Accounts. 


1. Construction of deed of gift; whether purties tale by purchase or descent. 
Where lands were conveyed, by deed of gift, to the grantor’s son, with these 
words superadded, ‘* but, should he die without a wife, or children, or child, 
then said land shall pass according to the statutes of descent and distribution 
of the State of Alabama now in force ;’ and the grantee died, never having 
married ; held, that bis surviving brothers and sisters took by purchase under 
the deed, and not by descent or inheritance from him. 


AppEAL from the Probate Court of Lowndes. 

In the matter of the insolvent estate of Munford D. Rob- 
inson, deceased, on final settlement of the accounts of the 
administrator, Eli T. Robinson. The decedent died in 
August, or September, 1876, never having married, and leav- 
ing his surviving brothers and sister, Ei T. and J. W. Rob- 
inson and Mrs. Fanny Hunter, as his heirs at law. At the 
time of his death, said decedent was in possession of a cer- 
tain tract of land in said county, which he and said J. W. 
Robinson were cultivating jointly, and which was conveyed 
to them, by deed of gift, by their mother, Mrs. Martha O. 
Robinson, in June, 1873. The material portions of this deed 
are copied in the opinion of the court. LeGrand & Co., and 
other creditors, who had filed claims against the estate, 
sought to hold the administrator liable, on the settlement of 
his accounts, for the rent of these lands during the years 
1876, 1877, 1878, and 1879, on the ground that they were 
assets of the estate, which the administrator had collected, 
or ought to have collected. The value of the rents each 
year was agreed on; and the only question being as to the 
construction of the deed, the court held that the decedent 
took an absolute estate in the lands, and charged the admin- 
istrator with the rents. This ruling and decision is the only 
matter now asssigned as error. 


Warts & Sons, for appellant, cited Williamson v. Mason, 
23 Ala. 488; Williams v. McConico, 36 Ala. 22; Denson v. 
Mitchell, 26 Ala. 360; Code, § 2183. 


Grrarp Cook, and W. R. Hovauron, contra, cited 4 Kent’s 
Com., 9th ed., 7-9 ; Couch v. Anderson, 26 Ala. 676; McCul- 
lough v. Gliddon, 33 Ala. 208; Rives v. Toulmin, 19 Ala. 288 ; 
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Sewall v. Henry, 9 Ala. 30; Collins v. Whigham, 58 Ala. 438 ; 
Habergam v. Vincent, 2 Vesey, 203; Code, § 2252; Price v. 
Price, 5 Ala. 578; Ewing v. Standifer, 18 Ala. 400. 


STONE, J.—The administrator was charged, against his 
objection and exception, with three years’ rents of certain 
lands ; and that is the sole question presented by the assign- 
ments of error. We pass over, as not raised by the facts, all 
consideration of the character and interest intestate would 
have taken under the deed, if he had married subsequent 
to its execution. He did not marry, and died, never having 
had a wife or descendant. The question is, do the next of 
kin, heirs at law of intestate, take by descent from him, or 
do they take as purchasers from their mother, the grantor? 
The decree of the Probate Court affirmed the former of 
these propositions. 

The language of the deed is,. “ But should he (intestate) 
die without a wife, or children, or child, then it (the land) 
shall pass according to the statutes of descent and distribu- 
tion of the State of Alabama now in force.” The argument 
of appellee gives to these words no meaning or operation 
whatever; for, if they had been omitted, M. D. Robinson, 
the grantee, would have taken a fee, subject to be defeated 
if he subsequently married.—Code of 1876, § 2178. We 
think the last three words of the clause copied above are the 
key to the grantor’s meaning. If the grantee died without 
wife or child, then the land was to pass, not according to the 
law of descents that may be then in force. That might be 
construed to intend inheritance or descent from the grantee 
so dying. The language is, “shall pass according to the 
statutes of descent now in force.” It was competent for the 
legislature to change the statutes of descent. Suppose they 
had done so, between the making of the deed, and the death 
of the grantee. Would it, or could it be contended, that 
these lands would pass by descent under the new statute ? 
Such claim would expunge from the deed the words “ now in 
force.” Will it be contended that, in that event, the lands 
would descend according to the statutes in force when the 
deed was made? That could not be, for, in the event sup- 
posed, that statute would have been repealed. The law can 
not cast the title, according to the terms of a statute which 
had ceased to exist before the happening of the event upon 
which its powers are invoked. Mrs. Robinson, having un- 
limited power of disposition, directed who should take, in 
the event which has happened. They were, and are, the 

rsons who would fill the relation of next of kin—heirs at 


aw—at the grantee’s death, according to the principles of 
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the statute of descents in force when the deed was made, 
June 17th, 1873. The language of the deed may be para- 

hrased as follows, without changing its import: “Should . 
. die without a wife or child, then the land shall pass to 
those persons who would take by descent under the statutes 
of Alabama, as they now exist.” This is not descent from M. 
D. Robinson. If it were, he had the power, while in life, to 
defeat the inheritance altogether, or give a different direction 
to the succession. The deed confers no power of sale, except 
as a change of investment under the order and decree of the 
Chancery Court; in which event, the proceeds were to be 
invested in real or personal estate, to be held upon like uses, 
trusts, limitations, and restrictions. This raises a strong 
implication that the lands were not to be disposed of in any 
other form, or for any other use. 

We hold, that the brothers and sister of intestate take as 
purchasers under the deed of Mrs. Robinson, and not by 
inheritance from M. D. Robinson. 

Reversed and remanded. 

‘ 


Mobile & Montgomery Railway Com- 
pany v. Jay. 


Action on Common Counts, for Medical Services rendered. 


1. Letler of railroad president ; when relevant and admissible against com- 
pany.—In an action against a railroad company, for medical services ren- 
dered to one of its servants, who was injured while in its employment and 
service, a letter from the president of the company, addressed to the plain- 
tiff's.attorney, purporting to be a reply to a letter received from him, which 
is aot produced, and referring to plaintiff's account, is prima facie irrelevant 
and inadmissible, when without date, and offered without any evidence iden- 
tifying the account. 

2. Ratification by principal, of agent's unauthorized act.—Where the principal 
has full knowledge of an unauthorized act of his agent, from which he receives 
a direct benefit, he must dissent, and give notice of his dissent, within a 
reasonable time, or his assent and ratification will be presumed ; but, where 
he receives no direct benefit from the act, and the party dealing with the agent 
is not misled or prejudiced by his failure to repudiate the act promptly, and a 
prompt reply is not demanded by fair dealing or a usage of trade, a ratification 
of the act will not be presumed from his mere silence. (Limiting and 
qualifying first head-note in Powell's Adm’r v. Henry, 27 Ala, 612.) 


AppEaL from the Cireuit Court of Conecuh. 
Tried before the Hon. Jonn K. HEnry. 


(8) 
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This action was brought by Dr. A. Jay against the appel- 
lant, to recover the value of services rendered by the plain- 


. tiff, as a physician and surgeon, to one Richardson, a negro 


man, who was badly injured by the defendant's cars while in 
its service and employment, and whose leg was amputated 
in consequence of the injuries which he received. On the 
trial, as the bill of exceptions states, the plaintiff testified, as 
a witness for himself, that the negro man was in the defend- 
ant’s employment at the time he was injured, which was in 
the fall of the year 1876, “and had his foot badly mashed by 
the cars; that one O’Brien, who was then a supervisor of the 
defendant’s road, was present at the time of the accident, 
and sent for plaintiff, who was a practicing physician, and re- 

uested him to give the injured man such professional atten- 
tion as was necessary,—telling plaintiff that the injured man 
was an old employe of the company, and they did not want him 
to suffer for anything ; and plaintiff thereupon examined the 
wounded man, found that amputation was necessary, and 
amputated his leg, and gave him necessary medical attention 
for about six weeks thereafter.” “ Plaintiff testified, also, 
that he came to Montgomery, after said services were ren- 
dered, to get pay for his services; and met Col. Jordan, the 
superintendent of defendant’s road, and asked him for pay. 
Jordan did not look at the bill, but said that it had been the 
custom of the company to pay bills of this kind, for medical 
services to employes of the company who had been injured 
by its cars ; but, as this man had sued the company for dam- 
— on account of the injury, the company would not pay 
plaintiffs bill. Plaintiff replied to this, that O’Brien, the 
supervisor of the road, had employed plaintiff to attend 
to the injured man, and he thought the company 
would pay him if O’Brien employed him; and that Jordan 
then said, if O’Brien had employed him to attend to the man, 
the company would pay his bill for his services, and that he 
would see O’Brien about it. Plaintiff further testified, that 
O’Brien did not, when he so employed him, say who would 
pay plaintiff, but said that the injured man was an old em- 

loye of the company, and they did not want him to suffer 
or anything ; and plaintiff knew that O’Brien was then the 
supervisor of defendant’s road.” Other witnesses for the 
plaintiff testified as to his employment by O’Brien; and the 
value of his services was proved. 

The plaintiff then offered in evidence a letter which pur- 
ported to have been written by Daniel Tyler, having first 
proved his handwriting, and that he was the president of 
said railroad company, “from the year 1874, until a few 
weeks previous to the trial.” The heading of the letter was, 

Vou. Lxv. 











1880.] OF ALABAMA. 115 
{Mobile & Montgomery Railway Co. v. Jay.] 


“ President's Office Mobile & Montgomery Railway Company» 
Montgomery, Ala., 187—” It was addressed “ John 
D. Burnett, attorney at law, Evergreen, Ala.” ; and was in these 
words: “Dear Sir—I have your favor of 15th inst., as to 
Dr. Jay’s account. I know nothing of the matter, and when 
Col. Jordan returns here (he is expected shortly), I wili refer 
the matter to him for explanation.” The defendant objected 
to the introduction of this letter as evidence, “ on the ground 
that it was illegal and irrelevant; and because it was not 
shown when it was written, or when received; nor was it 
shown, or proposed to be shown, what were the contents of 
the letter to which it was a reply. But the court stated, 
that the letter would be allowed to go to the jury for what it 
was worth, as it was on the same subject-matter, and over- 
ruled the objection, and permitted said letter to be read to 
the jury as evidence; to which ruling the defendant ex- 
cepted.” 

One Correy, a witness for the plaintiff, who was also a 
supervisor on the defendant’s road, testified, on cross-exami- 
nation, ‘‘that the business of a supervisor on the road was to 
keep the road-bed, track, bridges and trestles in repair, and 
to contract for cross-ties, lumber, and other materials used 
in repairing the same; and that it was not within the scope 
of his employment or duties to employ a physician to attend 
to employes who were injured by the cars.” He testified 
also, “oa re-direct examination, that if the superintendent 
had authorized O’Brien to employ plaintiff, then he would 
have authority so to do, and that he did not know whether 
O’Brien had such authority from the superintendent or not.” 
It was admitted, that Col. Jordan, if present, “ would swear, 
that when Dr. Jay preseated his bill for services to said 
Richardson, he did not tell Dr. Jay that, if O’Brien had em- 
ployed him, the company would pay his bill; nor did he say 
that the company would pay it if O’Brien had promised to 
pay it; but he told Dr. Jay that, if O’Brien had obligated the 
company to pay the bill, then the company would pay it.” 

“This being the substance of all the evidence,” the court 
charged the jury, among other things, as follows: “1. When 
a party, assuming to act for another, does an act which he is 
not authorized to do; when the fact is brought directly to 
the knowledge of the principal, by the party interested in it, 
who demands that the promises shall be carried out, the 
principal is called upon to disavow the agent’s authority to 
make the promises, or the presumption of a ratification of the 
promise by the principal may arise therefrom.” To this 
charge the dehndent excepted, and also to other charges 
which it is not necessary to notice. 
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The ruling of the court on the evidence, and the several 
charges given, are now assigned as error. 


D. Burtt, for appellant, cited Wharton on Agency, § 65; 
1 Amer. Lead. Cases, 5th ed., 719-20; Povwell’s Adm’r v. 
Henry, 27 Ala. 612; White v. Langdon, 30 Vermont ; 1 Brick- 
ell’s Digest, 337, § 22, and cases cited. 


J. D. Burnett, contra, cited Ist Greenl. Ev. § 283, as to the 
admissibility of Tyler’s letter ; and on the question of ratifi- 
cation, these authorities: Bredin v. Dubarry, 148. & R. 30; 
Hastings v. Bangor House Proprietors, 18 Maine, 436; 1 
Chitty on Contracts, 212, cases cited in note 1; Story on 
Agency, $$ 253-56; Blevins v. Pope, 7 Ala. 371; Wood v. 
McCain, Ib. 800 ; Reynolds v. Dothard, 11 Ala. 531 ; Cleland v. 
Walker, Ib. 1058. 


SOMERVILLE, J.—The letter of Daniel Tyler, president 
of the defendant railway company, was improperly admitted 
as evidence in the trial before the nisi prius court. It bears no 
date. It does not appear when it was written, nor when re- 
ceived. No evidence was offered to prove the contents of 
the letter of Burnett, to which it was a reply; nor was it 
proposed to make it relevant by any such extraneous ev- 
idence. Without the light of other facts, we are left in the 
dark as to whether or not it related to the subject-matter of 
this particular suit. Prima facie, therefore, the letter was 
irrelevant, and the objection to its admission should have 
been sustained. 

The first charge given by the presiding judge to the jury 
does not embody an accurate exposition of the law of agency 
and ratification. The correct rule seems to be, that, where the 
principal has a full knowledge of the acts of his agent, from 
which he receives a direct benefit, he must dissent, and give 
notice of his non-concurrence, within a reasonable time, or 
his assent and ratification will be presumed.—Brigham v. 
Peters, 1 Gray (Mass.), 147. 

The first head-note in the case of Powell’s Adm’r v. Henry, 
27 Ala. 612, which holds, that, “if an agent exceeds his 
authority, although the principal may ratify the act; yet, to 
avoid it, he is not obliged to give notice that he repudiates it,” is 
too comprehensive in its statement of the law. It is true that 
mere knowledge, on the part of the principal, of an agent’s 
unauthorized action, will not make silence, or non-interfer- 
ence, in all cases amount to ratification. But it would, in 
those cases where the party dealing with the agent is misled 
or prejudiced (Smith v. Sheeley, 12 Wall. 358); or where 
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the usage of trade requires, or fair dealing demands, a 
prompt reply from the principal.— Wharton in Agency, § 86. 
{n all such cases, the principal, if dissatisfied with the act 
of the agent, and fully informed of what has been done, 
must express his dissatisfaction within a reasonable time. 
2 Greenl. Ev. § 66. 

The railway company received no direct benefit from the 
medical services rendered by Dr. Jay to one of its employes. 
The charge in question does not conform to the above prin- 
ciples, and the exception to it must be sustained. 

It is unnecessary to consider the other points raised by 
the record. 

Reversed and remanded. 


Berry v. The State. 


Indictment for Murder. 


1. Indictment found by grand jury illegally formed ; verdict of acquittal or con- 
viction under, and reversal of judgment on error ; plea in bar of second prosecution. 
On indictment for murder against two, a verdict of acquittal on the evidence 
being rendered as to one, and the other found guilty of murder in the second 
degree, which judgment was reversed on error, at the instance of the latter, 
because the record showed a fatal defect in the formation of the grand jury 
by which the indictment was found, though no objection was raised to it in 
the court below on that account ; the verdict and judgment operate as a bar to 
another prosecution of the defendant who was acquitted, and are available to 

‘him under the plea of former acquittal ; and as to the other defendant, when 
again indicted, operate as a bar to a prosecution for murder in {the first 
degree. 


From the Circuit Court of Elmore. 

Tried before the Hon. James Q. Smira. 

The defendants in this case, Isaac L. Berry and Charles 
Holman, were indicted jointly with one James Holman at 
the September term of said court, 1879, for the murder of 
Jabez P. Rawls; and were tried at the same term, issue being 
joined on the plea of not guilty, interposed by each defend- 
ant. The jury returned a verdict of not guilty as to the 
two Holmans, but found Berry guilty of murder in the second 
degree, and affixed his punishment at imprisonment in the 
penitentiary for fifty years ; and judgment was rendered ac- 
cording to the verdict. Berry sued out a writ of error on 
this judgment, and brought the case to this court for revision 
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during its December term, 1879; when this court reversed 
the judgment, on account of a fatal defect in the organiza- 
tion of the grand jury by which the indictment was found, 
and remanded the cause, ordering the defendant to be kept 
in custody until discharged by due course of law.—See the 
report of the case, 63 Ala. 126. At the ensuing March term, 
of said Circuit Court, 1880, another indictment was found 
against all three of the defendants ; and being arraigned, the 
Holmans pleaded their former acquittal, and Berry inter- 
posed a special plea of former conviction of murder in the 
second degree, which he insisted was, in legal effect, an ac- 
quittal of any higher offense. To these pleas the State filed 
a special replication, averring that the former indictment was 
void, because found by a grand jury organized without legal 
authority, and that the judgment rendered on it was void, 
and was reversed and annulled by the Supreme Court on 
account of the invalidity of the indictment. The defendants 
demurred to the replications, but the court overruled their 
demurrers, and held the replications good ; and issue being 
then joined on the plea of not guilty, the jury returned a ver- 
dict of acquittal as to James Holman, but found Charles 
Holman guilty of manslaughter in the first degree, and sen- 
tenced him to imprisonment in the penitentiary for one year ; 
while Berry was found guilty of murder in the first degree, 
and sentenced to the penitentiary for life. The judgment on 
the demurrer to the replications, with other rulings to which 
exceptions were reserved during the trial, but which require 
no special notice, fs now urged as error. 


Tos. H. Warrs, for the appellants.—The verdict of ac- 
quittal on the former trial, in the case of Holman, was never 
appealed from, and was never before this court for review ; 
and it was, therefore, a complete bar to another prosecution, 
unless the entire proceedings were void—not merely void- 
able, but absolutely null — void. As to Berry, the verdict 
was, in legal effect, an acquittal of the charge of murder in 
the first degree, as if expressed in words in the body of the 
verdict and judgment.—Bell & Murray v. The State, 48 Ala. 
684, and authorities there cited; Lewis. The State, 51 Ala. 
1; Hurt v. The State, 25 Miss. 378. This verdict and judg- 
ment of acquittal was never brought before this court for 
revision. Berry did not complain of it, and the State could 
not. The writ of error brought up only the judgment ren- 
dered on the verdict finding him guilty of murder in the 
second degree, and that judgment only was reversed by this 
court. Unless, then, the proceedings on the former trial 


were void--not merely voidable, but absolutely void—the 
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lea was good, and the demurrer to the replication ought to 
se been sustained. That those proceedings were merely 
voidable, on account of the defective organization of the grand 
jury, is shown by several decisions of this court at the late 
term, subsequent to Finley’s case-—See Cross v. The State, 63 
Ala. 40; Peck v. State, 63 Ala. 201; Weston v. The State, 63 
Ala. 155; also, Hurt v. The State, 25 Miss. 378. In the case 
of Cross v. The State, supra, the general language used in 
Finley’s case is explained and qualified ; and it is added, 
“Such a defect as that commented on in Finley’s case, when 
presented collaterally, will not avail.” In this case, when 
before the court on writ of error sued out by Berry, the 
judgment was reversed on account of a similar defect—a 
defect, that is, in the organization of the grand jury ; and the 
replication attempts to set up that defect in this collateral 
proceeding. If the judgment was void, this court would have 
discharged the defendant, instead of ordering him to be held 
in custody. Suppose Berry, after conviction and sentence on 
the former trial, had sued out a writ of habeas corpus ; would 
any court or judge have discharged him? and would he not 
have been entitled to his discharge, if the judgment was void? 
Could the Cireuit Court of Elmore have set aside the judg- 
ment at a subsequent term? These are decisive tests, by 
which to determine whether a judgment is void or voidable. 


H. C. Tompkins, Attorney-General, for the State-—When 
a defendant is acquitted, upon an indictment which is so far 
erroneous, either tor want of substance in setting out the 
crime, or for want of authority in the court, that no good 
judgment could have been rendered upon it against him, then 
such acquittal is no bar to a second indictment. “The law 
will presume, prima facie, that the judge would not have 
given a judgment, which would have been liable to be re- 
versed.” The test is, not whether the proceedings are void- 
able or void, but whether the record shows that the indict- 
ment was so defective that any judgment thereon would be 
arrested on motion, or reversed on error.—2 Russell on 
Crimes, § 60; 2 Hawk. P.C. ch. 35, § 8; 1 Wharton’s Amer. 
Crim. Law, § 573; 1 Bishop’s Crim. Law, ed. 1866, § 862; 
Mount v. Commonwealth, 2 Duval, Ky. 93; Williams v. The 
State, 5 Md. 82; Black v. The State, 36 Geo. 447; Vaux v. 
Regina, 2 Coke, pt. IV., p. 44; Ray v. The State, 1 Rice, 1; 
People v. Barrett, 1 Johns. 66, opinions of Kent, Spencer, and 
Thompson ; 3 Bennett & Heard’s L. Cr. Cases, 554. The min- 
ute-entries showing the organization of the grand jury are a 
part of the caption of every indictment; and when they 
show a fatal defect, it is a defect in the indictment itself. In 
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such case, the indictment itself is fatally defective : it is not 
due process of law, and no valid judgment could have been 
rendered upon it.—Finley v. The State, 61 Ala. 201 ; 2 Russell 
on Crimes, § 60. But the former indictment was quashed, 
and the judgment rendered on it was reversed, at the in- 
stance of the defendant himself; and he can not be allowed 
to set it up as a valid judgment for any purpose. The posi- 
tions are inconsistent and repugnant. 


BRICKELL, C. J.—The plea of the appellant Holman 
avers a former acquittal upon the verdict of a jury, followed 
by a judgment discharging and liberating him, rendered, not 
because of any insufficiency of the indictment, nor of any 
irregularity in the proceedings, nor because there was any 
want of correspondence between the allegations of the indict- 
ment and the evidence, but solely because the evidence re- 
quired that the jury should pronounce him not guilty of the 
entire offense charged. The plea of the appellant Berry 
shows that, after a trial upon the facts, before a jury duly 
constituted, he was found guilty of murder in the second de- 
gree, and the punishment fixed by the jury; a punishment 
which could not have been imposed for any other offense 
comprehended in the indictment, than murder in the second 
degree. The replications to these pleas aver, in substance, 
that the former indictment, upon which these proceedings 
were had, was void, because found by a grand jury formed in 
a manner not authorized by law, and, in addition, that Berry 
prosecuted a writ of error to this court, and obtained a re- 
versal of the judgment of conviction against him, because of 
that irregularity. The sufficiency of the replications is the 
matter of importance to be decided ; Holman relying on the 
former verdict and judgment of acquittal, as a complete bar 
to the present prosecution ; and Berry relying on it, so far as 
he is affected, as a bar to a prosecution for any higher offense 
than murder in the second degree. 

The former indictment, like the present, upon its face was 
unobjectionable, charging in a slags count, in the form pre- 
scribed by the statute, murder in the first degree, which in- 
cludes all inferior degrees of criminal homicide, and would 
support a finding by the petit jury, of the higher or lesser 
offenses. It is settled in this State, that a verdict, whatever 
may be its form, rendered upon a trial on the facts, by a 
jury, on such an indictment,-which convicts but partially, is 
an acquittal of all of which the defendant is not convicted. 
In Nancy v. The State, 6 Ala. 485, it was said: “The omis- 
sion to find the entire charge will not vitiate the verdict, if 


it is sufficiently certain in ascertaining the guilt of the pris- 
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oner, as to any one offense which is included within the 
charge laid in the indictment; as to all which is not found, 
the conclusion must be, that the jury intended to acquit.” 
See, also, Nabors v. State, 6 Ala. 200; Burns v. State, 8 Ala. 
313; Martin v. State, 28 Ala. 72; Bell.v. State, 48 Ala 684. 
When the jury on the former trial, after hearing and delib- 
erating upon the evidence, rendered a verdict against Berry, 
of guilty of murder in the second degree, affixing a punish- 
ment which they could not have imposed for murder in the 
first degree, they declared, with as much Certainty as if it 
had been expressed in words, that they acquitted him of that 
degree of felonious homicide. The inference js irresistible, 
the implication is necessary to support the verdict, as an 
answer to the entire charge laid in the indictment. It is also 
equally well settled in this State, that if, in such case, the 
accused should on error procure a reversal of the judgment 
of conviction against him, that he can be put upon a second 
trial only for the offense of which he was convicted, and not 
for that of which he was acquitted; for the plain reason, 
that it is not in the power of any court to set aside or reverse 
the verdict of acquittal, and that it is the verdict and judg- 
ment of conviction only which is reversed and annulled. 
Bell v. State, supra. We do not, therefore, propose, in the 
further consideration of the case, to distinguish between the 
pleas of the appellants : each presents a former acquittal, to 
the extent claimed, if the former trial was had before a court 
of competent jurisdiction, upon proceedings not in them- 
selves void. 

It is a fundamental principle, as we believe of equal force 
in all cases, civil or criminal, that a judgment rendered upon 
a particular controversy, by a court having jurisdiction of 
the subject-matter and of the parties, is, while it remains 
unreversed by a superior tribunal of competent jurisdiction, 
final and conclusive as between the parties and privies; and 
that they are precluded, upon high grounds of public policy, 
from reopening or reviving the controversy. The record 
may abound with error or irregularity ; these do not affect 
its dignity, operation, or effect. It stands the conclusive 
and unimpeachable evidence of its own legality and regular- 
ity, until, before a proper tribunal, it is assailed on error. 
The parties, and all officers of the law, are protected and 
justified in executing it; and whatever would be the inci- 
dents and consequences of a judgment free from error, flows 
from it. 

The Cireuit Court is a court of record, of general jurisdic- 
tion, civil and criminal. It has full jurisdiction of all accu- 


sations of crime, whether of felony or misdemeanor, pre- 
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sented by the finding of a grand jury, a constituent element 
of the court. Whenever the accusation is presented in the 
form of an indictment, the jurisdiction is called into exercise. 
The power and duty of the court is to hear and determine. 
Hearing and determination involves, of necessity, full inquiry 
into, and the judgment of the court upon, the sufficiency in 
every respect of the indictment itseli—whether it is the 
finding of a grand jury formed according to law, and whether 
on its face it charges an offense punishable by law. Whether 
the judgment is for or against the accused—whether it is of 
acquittal, or of conviction—it is the judgment of a court of 
competent jurisdiction, and can not be collaterally assailed 
for error.— Ex parte Watkins, 3 Pet. 193 ; Freeman on Judg- 
ments, § 318 ; 3 Greenl. Ev. § 35. If, however, the judgment 
was rendered without jurisdiction, or if it was rendered other- 
wise than upon proceedings which would call the jurisdic- 
tion into exercise, it would be void. 

It is an error, however, to suppose that the former indict- 
ment, or the proceedings had under it, are void, and the pro- 
ceedings now to be regarded as if had without an indictment. 
Cross v. State, 63 Ala. 40; Berry v. State, 1b. 126; Weston v. 
State, Ib, 155. True, on the writ of error sued out by Berry, 
the judgment of conviction against him was reversed, and 
the indictment pronounced vicious, because of the irregular 
formation of the grand jury. This shows only error, irregu- 
larity, not absolute invalidity in the proceedings ; and it is not 
necessary to distinguish between the two—the line of distine- 
tion has been often drawn, andis palpable. It would scarcely 
be insisted, that if Berry, instead of prosecuting a writ of 
error for the reversal of the judgment, had sued out a writ 
of habeas corpus, to be relieved from imprisonment under it, 
any judge would have been bold enough to discharge him 
because of the irregularity, or would have inquired into it ; 
and yet that would have been a duty, if the indictment was 
void—if there was illegality, as distinguished from irregular- 
ity ; or, if the conviction was of an infamous crime, render- 
ing him incompetent as a witness, that a court before whom 
the record was produced, could have repudiated it. Or, sup- 
pose Holman suing for a malicious prosecution; can it be 
doubted that the judgment would be evidence of an acquittal, 
and of the termination of the prosecution. All that can be 
asserted of the irregularity is, that it was an error, which, 
on motion to the Circuit Court, would have caused the arrest 
of the judgment of conviction, or, on error to this court, a 
reversal, leaving the judgment of full force until avoided in 
an appropriate mode. 


But it is insisted for the State, that, as the acquittal was 
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had on an indictment found by a grand jury not regularly 
formed; as the indictment was, in consequence, so inade- 
quate that any judgment of conviction rendered upon it 
could have been reversed, the judgments of acquittal form 
no bar to this prosecution. We do not doubt, that if an 
acquittal is obtained, because of the insufficiency of an in- 
dictment,—and it may be insufficient, because found by a 
grand jury irregularly impanneled,—that the judgment will 
not bar a subsequent prosecution. Nor would a judgment 
of conviction, arrested or reversed for any inadequacy of the 
indictment, form a bar to a second prosecution. Such, in 
effect, is the statute.—Code of 1876, § 4819. In such cases, 
the accused is not regarded as having been in jeopardy, and 
the constitutional guaranty, against the oppression and vexa- 
tion of repeated prosecutions for the same offense, is not 
invaded. There isa mere abortive attempt to prosecute, 
coming to naught from its own imperfections. We are con- 
sidering a different case—a judgment of acquittal, rendered 
upon a full hearing of evidence before a jury, in the record 
of which errors intervened, which did not enter into, or affect 
that judgment ; errors which, not affecting it, were thereafter 
incapable of correction, and into which no inquiry could be 
made. For the State could not, because of them, move in 
arrest of judgment, or prosecute a writ of error. Of them, 
the parties acquitted could not be heard to complain, for 
they wrought to them no injury; and the rule is as inflexible 
in criminal, as in civil cases, that parties can complain only 
of errors injurious to them.—Ooton v. State, 5 Ala. 463 ; Jones 
v. State, 13 Ala. 153. Nor are we considering a case in which 
there was an acquittal because of variances between the in- 
dictment and the evidence, rendering a conviction impossible ; 
a case for which the statute provides.—Code of 1876, § 4816. 
The real and only inquiry is, whether the judgment of acquit- 
tal is void, because, if an adverse judgment had been ren- 
dered, that judgment could have been arrested or reversed 
by the appellants, for a latent irregularity in the proceedings, 
available only to them, which did not enter into, or produce 
the judgment, and which neither they nor the State could 
invoke, to avoid it, in any direct proceeding. Does it not 
result, that the State, by mere indirection, mere evasion, 
which would not be tolerated in a party to a civil proceed- 
ing, escapes from the obligation of a judgment, which directly 
it can not assail, if the inquiry should be answered affirm- 
atively ? 

The caption of an indictment, under the statute, contains 
the name of the State, county, court and term, in which it is 
preferred.—Code of 1876, § 4784. It is only thus far the 
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court of original jurisdiction looks, to determine whether it 
‘is regularly preferred. Yet, under the general law, the organ- 
ization of the grand jury is regarded as part of the caption 
of every indictment.—1 Brick. Digest, 497, s§ 695-98. The 
organization is, however, never called to the attention of the 
court, and judgment upon it is not pronounced, unless objec- 
tion to it is made in some appropriate form. When, on error, 
the case reaches this court, the whole record is opened, and 
this court is bound, if errors are detected, to pronounce the 
judgment the primary court should have pronounced, if such 
errors had been called to its attention, and its judgment 
invoked. On the writ of error prosecuted by Berry, the 
record was opened for the examination of this court, and the 
irregular formation of the grand jury was discovered; the 
duty imposed by the statute was the reversal of the judgment 
of conviction against him. Thus far were the appointed 
bounds of the jurisdiction of this court. The judgment of 
acquittal of Holman was not, and could not be inquired into; 
for he was not a party to the writ of error, and from that 
judgment a writ of error would not lie. Nor would it lie 
from the judgment acquitting Berry of murder in the first 
degree. There is no room for a presumption that the judg- 
ments of acquittal were given, not upon the verdict, but 
because of the inadequacy of the indictment, growing out of 
the irregular formation of the grand jury. For that irregu- 
larity was never brought to the attention of the Circuit Court, 
and upon it that court never pronounced sentence. If it had, 
it could have been only in reference to the judgment of con- 
viction against Berry, and not in reference to so much of the 
verdict as acquitted him of murder in the first degree, nor in 
reference to the verdict of acquittal of Holman. These ver- 
dicts were beyond the reach of vacation by any tribunal, and 
of them the State was without any just cause of complaint. 
Now, if these judgments, rendered by a court of competent 
jurisdiction, and rendered upon verdicts founded on the evi- 
dence—judgments irreversible by a superior tribunal—are of 
no force and effect, can be wholly disregarded at the mere 
election of the State, aud the appellants subjected to the 
vexation of another prosecution for the offense of which they 
have been acquitted, because of a latent irregularity in the 
formation of the grand jury, or because on demurrer, or 
motion in arrest of judgment of conviction, the indictment 
would have been pronounced insuflicient,—judgments are of 
less value and dignity in criminal cases, involving life, limb 
and liberty, than in civil cases, involving mere rights of prop- 
erty. For it is certain that no judgment, rendered in a civil 
cause, can be collaterally assailed, because founded on mere- 
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ly irregular proceedings, or pleadings open to demurrer for 
insufficiency.— Kent v. King, 29 Ala. 542; Wright v. Ware, 
50 Ala. 549. The judgment, of itself, determines finally and 
conclusively all such questions, and is the unimpeachable 
evidenge of its own legality and regularity. 

The principle invoked by the State is laid down, in terms 
more or less general, by the elementary writers. We quote 
it as stated by Russell: “ Whenever the indictment, whereon 
aman is acquitted, is so far erroneous (either for want of 
substance in setting out the crime, or the authority in the 
court before which it was taken, as where a session was held 
on a day to which they had not been adjourned), that no 
good judgment could have been given upon it against the 
prisoner, the acquittal is no bar to a subsequent indictment ; 
because, in judgment of law, the prisoner was never in dan- 
ger of his life upon it; for the law will presume, prima facie, 
that the judge would not have given a judgment, which would 
have been liable to be reversed.” —2 Russell Cr. (9th ed.) 59. 
It is stated by Bishop in these words: “ When the indict- 
ment is in form so defective that the defendant, if found 
guilty, will be entitled to have any judgment entered thereon 
against him reversed for error, he is not in jeopardy; and, 
should he be acquitted, he will be liable to be tried on a new 
and valid indictment. And it is the same, where the indict- 
ment, though in form correct, is void, because of the illegal 
organization of the grand jury. But, if there is a verdict of 
guilty on such an indictment, and the court enters judgment 
upon it, the defendant will be protected, while the judgment 
remains unreversed ; not because he has been in jeopardy, 
but because an erroneous final judgment, rendered by a com- 

etent tribunal having jurisdiction over the subject-matter, 
is voidable only, and, while it stands, is of the same effect as 
a valid one.”—1 Bish. Cr. Law, (6th ed.) § 1021. It is fur- 
ther stated by Russell, that “if one, upon an insufficient 
indictment for felony, has judgment, this judgment is a bar 
to a new indictment, unless it be reversed on error.” The 
precise extent and operation of this principle, we have en- 
deavored to ascertain by looking to its application in a large 
number of cases, English and American; and, disregarding 
the dicta with which they may abound, we are of opinion, no 
one of them would authorize us in declaring the appellants 
are subject to a second prosecution, save so far as the plea 
of the appellant Berry admits that he is liable to answer. 
In no one of them, was there an irreversible judgment of 
acquittal rendered, upon a verdict of the jury founded on a 
hearing of the evidence, and upon the evidence alone ; there 
being no inquiry into the mere regularity of the proceedings, 
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and no question that the indictment, in form and substance, 
sets out a crime punishable by law, and on demurrer, or 
motion to quash, would be pronounced sufficient. If the 
indictment was void, because of the irregular formation of the 
grand jury,—if it had been the finding of an illegal assem- 
blage, without the semblance of authority—the court would 
have been without jurisdiction, and the judgments would be 
void, furnishing no protection, and not a bar to a regular 
rosecution. But there being no more than mere irregular- 
ity, of which the appellants could or not have availed them- 
selves, even-handed justice requires that this irregularity 
should nct now vitiate the judgments as a full protection to 
them.— Regina v. Haughton, 1 Ell. & Black. (72 Eng. Com. 
Law), 515. Such was the conclusion in Mississippi, in Hurt 
v. State, 25 Miss. 378, involving a question almost identical, 
certainly not distinguishable from that now presented. The 
statutes provide liberally for the amendment of indictments, 
so that variances between proof and pleading may be cor- 
rected ; and if the defendant will not consent to the amend- 
ment, for a dismissal, and the preferring a new indictment, 
so that because of such variances a judgment of acquittal 
can not be obtained. They provide for the preferring a new 
indictment, if one is lost; the operation of the statute of lim- 
itations being suspended, from the time the first indictment 
was found. And they provide further, that when the judg- 
ment is arrested, or the indictment quashed, on account of 
any defect therein, or because not found by a grand jury reg- 
ularly organized, or because it charged no offense, or for any 
other cause, that a new indictment must be ordered; and 
here again the operation of the statute of limitations is sus- 
pended.—Code of 1876, §§ 4816-20. These provisions do 
not contemplate a second prosecution, in any other cases 
than such as are specified. And we are.of the opinion, that 
a second prosecution can not be sustained, after a judgment 
of acquittal rendered on the verdict of a jury founded on the 
evidence, by a court of competent jurisdiction, having before 
it an indictment, which, fairly construed (though it may be 
subject to demurrer), discloses an offense of which the court 
has cognizance, although there may be an erroneous forma- 
tion of the grand jury. Such a judgment must stand upon, 
at least, as high ground, as would the erroneous final judg- 
men of a court of competent jurisdiction in a civil cause. 
The Cireuit Court erred in overruling the demurrers to 
the replications to the plea of the appellants. For the error, 
the judgment of conviction of the appellant Holman must be 
reversed, and a judgment here rendered discharging him. 


The judgment convicting the appellant Berry of murder in 
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the first degree must be reversed, and the cause as to him 
remanded, with directions to the Circuit Court to sustain the 
demurrer to the replication to his plea. In the meantime, 
- will remain in custody, until discharged by due course 
of law. 


Ala. Gold Life Insurance Company v. 
McCreary. 


Motion for Instructions to Sheriff, as to Application of Moneys 
collected under Executions. 


1. Lien of execution; how lost.—When an execution is placed in the bands 
of a sheriff, with instructions not to sell, or not to sell until further orders, it 
is not in his bands for any effective legal purpose, and its lien is postponed to 
that of any subsequent execution creditor who establishes his lien while the 
older execution is thus kept dormant. 


AppgAL from the Circuit Court of Conecub. 
Tried before an attorney of the court (Code, § 664), on 
account of the disqualification of the presiding judge. 


This was a motion by the appellant, a judgment creditor 
of Y. M. Rabb, for instructions to the sheriff of said county, 
Robert J. McCreary, as to the application of certain moneys 
in his hands, arising from the sale of lands belonging to said 
Y. M. Rabb. The appellant’s judgment against said Rabb 
was rendered at the Spring term, 1878, of said Circuit Court ; 
and an execution thereon was issued and placed in the 
sheriff's hands on the 20th April, 1878; which execution was 
levied by him on the lands of said defendant, and was in his 
hands when the lands were sold under the levy on the first 
Monday in August, 1878. G. F. Mertins had obtained a 
judgment against said Rabb, in October, 1873, and had an 
execution issued thereon, within one year, which was levied 
on a part of the same lands; and this execution was re- 
turned by the’sheriff, ‘ Controlled by the plaintiff,” without 
a sale. Six other executions were issued on this judgment, 
levied on said lands, and returned in like manner with the 
first; the last being issued after the Fall term, 1877, of said 
court, made returnable in proper form, and returned “Con- 
trolled by plaintiff.” On the 29th April, 1878, nine days 
after the issue of the appellant’s execution, another execution 
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was issued on the judgment of Mertins, placed in the hands 
of the sheriff, and by him levied on said lands ; and this ex- 
ecution was also in the hands of the sheriff when he sold the 
lands under the levies. On these facts, the presiding judge 
instructed the sheriff to apply the money to the satisfaction 
of Mertins’ execution ; to which ruling and judgment the 
appellant excepted, and here assigns it as error. 


OveraLL & Bestor, with G. R. Farnaam, for appellant, 
cited Campbell v. Spence, 4 Ala. 551; Wood v. Gary, 5 Ala. 
43; Albertson, Douglass & Co. v. Goldsby, 28 Ala. 711; Bliss v. 
Watkins, 16 Ala. 229; Burnham v. Martin, 54 Ala. 189; 
3 Wash. C. C. 60; Freeman on Executions, §$ 206, p. 26, and 
numerous authorities therein referred to. 


Rass & Rass, contra, cited Turner v. Lawrence, 11 Ala. 
426; Doe v. Bates, 6 Ala. 480; Bagby v. Reeves, 20 Ala. 427; 
De Vendell v. Hamilton,27 Ala. 177; 12 Wheaton, 177; Pat- 
ton v. Hayter, Johnson & Co., 15 Ala. 23, opinion of Dargan, J. 


STONE, J.—We feel constrained to reverse the ruling of 
the special judge in this case, on the authority of Albertson, 
Douglass & Co. v. Goldsby, 28 Ala. 711, and authorities 
therein cited. An execution placed in the hands of a sheriff, 
with instructions to levy, or with no instructions, is an 
authority and command to him to proceed to make the 
money, by levying upon and selling defendant's property, if 
necessary. Such Silene of execution creates a lien in favor 
of the plaintiff, from the date of the delivery. But an ex- 
ecution placed in the hands of a sheriff, with instructions, 
then or afterwards given, not to sell property, or not to sell 
until further orders, is not in his hands for any official pur- 
pose the law can sanction. The attempt to fasten and preserve 
a lien by such method, is a constructive fraud on creditors 
and subsequent purchasers, and postpones the supposed 
lien thereby attempted to be created, to the lien of any sub- 
sequent execution creditor, who establishes his lien while the 
older execution is thus kept dormant.—Freeman on Execu- 
tions, section 206. The hen of the Alabama Gold Life In- 
surance Company is paramount to that of Mertins, and its 
judgment must be first paid. 

Reversed and rendered. 
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Flexner & Lichten v. Dickerson. 


Attachment against Tenant’s Crop, for Advances. 


1. Advances to male crop; statutory lien.—A person who makes advances to 
another, whether in horses, mules, provisions, &c., or in money to purchase 
the same, to enable him to make a crop, the statutory regulations being com- 
plied with (Code, §§ 3286-88), has a lien on the stock so provided or bought, 
and on the crop raised ; which lien has a preference over all other liens on the 
crop, except the landlord’s lien for rent and advances. 

2. Same: attachment to enforce lien.—The remedy by attachment, to enforce 
the statutory lien for such advances, is subject to the same limitations and 
restrictions that are imposed on the landlord, and can only be issued upon an 
affidavit which, when fairly construed, discloses the existence of a particular 
contract within the terms of the statute, and a state of facts which authorizes 
the issue of the writ upon that contract. 

3. Affidavit for attachment.—An affidavit which states that the defendant is 
indebted to the plaintiffs in a specified sum, ‘for advances made to him to 
make a crop in said county for the year 1878, and that he has removed a part 
of the crop made by him, on which the lien was given, without the consent of 
said plaintiffs,” does not show a substantial compliance with the requisitions 
of the statute, and is fatally defective. 

4. Amendment of affidavit.—Defects of form in the affidavit, as under the 
general attachment law (Code, $3315), are amendable, but defects of substance 
are incurable. 

5. Same; what are matters of substance.—The matters of substance, which 
must be stated or shown in such affidavit, are, that advances were made in 
horses, mules, oxen, necessary provisions, or farming tools and implements, 
or in money to purchase the same, the amount being stated, to enable the 
defendant to make a crop ; that a written note or obligation was taken, declar- 
ing that such advances were made bona fide for the purpose of enabling the 
defendant to make a crop, and that without them it would not be in his power 
to procure the necessary teams, provisions, &c., to make a crop ; also, the reg- 
istration of the writing, as required by the statute, and the existence of one of 
the causes for which an attachment may be sued out. 


APPEAL from the Circuit Court of Butler. 
Tried before the Hon. Jonn K. Henry. 


GaMBLE & Boxxine, for the appellants. 
P. O. Harper, contra. 


BRICKELL, C. J.—When advances in horses, mules, 
necessary provisions, &c., or money to purchase the same, 
are made to enable any person in this State to make a crop, 
and it is declared in a written note or obligation, given by 
such person for such advances, that the same were obtained 
by him in good faith for the purpose of making a crop, &c., @ 
lien attaches to such crop, and to the stock bought with the 
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money advanced, having on the crop preference over all other 
liens than that of a landlord for rent and advances. The lien 
can be enforced by the same remedies the lien of the land- 
lord for rent may be enforced.—Code of 1876, $$ 3286, 3288. 

A landlord is entitled to process of attachment, to enforce 
his lien for rent, when the claim is due, and, on demand, the 
tenant refuses payment; and also, whether the claim is due 
or not, when there is good cause to believe that the tenant 
is about to remove from the premises, or otherwise dispose 
of the crop, without paying the amount which will be due 
for rent and advances; when he has removed from the 
premises, or otherwise disposed of any part of the crop, with- 
out paying the rent, and without the consent of the landlord; 
or, when he has disposed, or there is good cause to believe 
he is about disposing of any articles advanced to him, in 
fraud of the rights of the party applying for the attachment. 
The attachment can issue only when affidavit of one of these 
facts is made, stating also the amount that is or will be due, 
&c.—Code of 1876, §$ 3472-73. It is to this remedy of the 
landlord the statute entitles the person who makes advances 
to another to enable the latter to make acrop. The remedy 
must be pursued under the same limitations. Process of 
attachment, to be levied on the crop, or on stock bought 
with money advanced, may issue at his instance, and in his 
favor; but it can be issued only upon affidavit which, fairly 
construed, discloses the existence of the particular contract 
the statute authorizes and prefers, and the state of facts 
which authorizes the issue of the writ upon that contract. 
Hawkins v. Gill, 6 Ala. 620; Tucker v. Adams, 52 Ala. 254; 
Staggers v. Washington, 56 Ala. 225; Brown v. Coats, Ib. 439; 
Shields v. Dothard, 59 Ala. 595. An attachment, issuing with- 
out an affidavit which shows the existence of the facts declared 
by law to be a ground for the issue of the writ, is subject to 
be abated on plea. The affidavit is the initiatory step—the 
very foundation of the whole proceeding. It alone can call 
into exercise the extraordinary power of the court, to com- 
mand the seizure of the estate of the defendant, before he is 
heard, and before judgment pronounced against him.—Drake 
on Att. §§ 83-4; Code of 1876, § 3314. 

The writ in this case was issued upon the affidavit of one 
of the plaintiffs, stating that the defendant was indebted to 
them in the sum of seventy dollars “for advances made to 
him, the said Preston C. Dickerson, to make a crop, in But- 
ler county, Alabama, for the year 1878; and that the said 
Preston Dickerson has removed a part of the crop made by 
him on which the lien was given, without paying said advan- 
os, and without the consent of said Flexner & Lichten,” ec. 
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The defendant pleaded in abatement, averring the insuffi- 
ciency of the affidavit, because it did not aver, first, in what 
the advances consisted—whether horses, mules, oxen, or 
necessary provisions, or money to purchase the same ; second, 
because it did not aver the advances were obtained by the 
defendant bona jide to enable him to make a crop, and that it 
was declared in a written note or obligation for the same, 
and that without such advances he could not procure the 
necessary teams, provisions, and farming implements, to 
make a crop; third, because it was not averred that the 
alleged lien was recorded ; fourth, because it was not averred 
that the plaintiffs were landlords, and the defendant their 
tenant. A demurrer to the plea was overruled ; an applica- 
tion of the plaintiffs to file an amended affidavit was also 
overruled ; and aftergother very irregular proceedings, which 
it is unnecessary to notice, the court finally rendered judg- 
ment quashing the writ. The only questions involved are, 
the sufficiency of the affidavit, and if insufficient, whether 
the plaintiff bad a right to amend it. . 

The insufficiency of the affidavit is apparent, when it is 
compared with the statute. In no respect does it show that 
a lien under the statute had been acquired; and every fact 
stated in it may be true, and a lien on the crop of the 
defendant, the existence of which is loosely averred, may 
have been acquired by mortgage, or other contract, upon 
other considerations than such as are expressed in the stat- 
ute. It is not mere advances to make a crop, to which the 
statute attaches a lien, though by contract a lien should be 
declared. Advances to laborers, or supplying them with 
raiment or medical assistanes, or for repairs to the planta- 
tion, may be necessary to the cultivation of the crop. How- 
ever the fact may be declared, that for such purpose advan- 
ces have been obtained, the statutory lien will not attach ; 
and the statutory remedy by attachment for the enforcement 
of any other lien can not be pursued. The mandate of the 
statute, that the attachment law must be liberally construed, 
to advance the manifest intent of the law (Code of 1876, 
§ 3315), is as applicable to an attachment issued under the 
statute we are considering, as under the general statute. 
The purpose was to free the statutes, and proceedings under 
them, from the strict construction to which statutes and stat- 
utory proceedings in derogation of the common law, and of 
common-law remedies, are usually subjected. While an affi- 
davit for the writ can not be narrowly criticised, subjected 
to a close construction, liberality of construction can not 
open the way for a resort to the extraordinary remedy in 
cases to which the statute does not extend. The writ ought 
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not to be issued, and can not be sustained in opposition to 
a plea in abatement, regularly filed, unless the affidavit, fairly 
construed, discloses the state of facts declared by law a 
ground for its issue. The words of the statute need not be 
employed ; words of the same significance will be sufficient. 
The precise cases in which the writ is authorized are clearly 
defined by the statutes. If the case really exists, it must 
be known to the party making the affidavit; and it is only 
his own negligence which can involve him in making an 
insufficient affidavit. 

In the absence of a statute authorizing it, a court has not 
power to allow the amendment of an affidavit for an attach- 
ment. The statute confers a limited power of amendment. 
“The plaintiff, before, or during the trial, must be permitted 
to amend any defect of form in the affiglavit,” &c.—Code of 
1876, § 3315. It is a defect of form only which is amendable. 
Defects of substance are not within the words or purposes of 
the statute.— Hall v. Brazelton, 40 Ala. 406; Sims v. Jacobson, 
51 Ala. 186. The matters of substance in an affidavit for an 
attachment, under the general law, are the existence of a debt, 
its amount, and that it is justly due and owing, and a statu- 
tory cause for the issue of the writ, with a negation of a 
purpose to vex or harass the defendant. All else is matter 
of form.—Sims v. Jacobson, supra. The matter of substance, 
in an affidavit under the statute authorizing the issue of the 
writ for advances to make crops, is, that such advances have 
been made in money to purchase, or in horses, mules, oxen, 
or necessary provisions, farming tools and implements, and 
the amount thereof, to enable the defendant to make a crop; 
that a written note or obligation was taken, declaring the 
advances were made bona fide for the purpose of making a 
crop, and that without them it would not have been in the 
power of the defendant to procure the necessary team, pro- 
visions and farming implements to make a crop; and the 
registration of the instrument containing the declaration as 
required by the statute. The last fact is material, because 
the statute declares the failure to record is a forfeiture of the 
lien. In addition, the affidavit must show some one of the 
facts which authorizes a landlord to sue out an attachment 
against his tenant. Ao affidavit, wanting in the averment of 
any one of these facts, is defective in substance, not in form, 
and the court has no power to authorize the curing of its 
defects by an amendment. It was such defects the plaintiff 
proposed to cure by the amended affidavit, and the court was 
without the power to allow it. 

The judgment is affirmed. 
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Bradford v. Daniel. 
Detinue for Mule. 


1. Usury; when available as defense.—A usurious contract “ can not be en- 
forced except as to the principal,” and judgment must be rendered for the 
balance due after deducting all payments of interest (Code, § 2092); but the 
statute applies only to actions on such contracts, and does not include ac- 
tions for the recovery of specific property, where the contract is collaterally 
introduced as a muniinent of title. 

2. Same; how pleaded.—In an action on a usurious contract, the defense of 
usury must be specially pleaded, and is not available under the general issue. 

3. Same; whether available at liao or in equity.—‘* Whether the defense of 
usury, in a case of this character” (au action for the recovery of specific 
property conditionally sold by plaintiff to defendant, a promissory note 
being taken for the agreed price and for money lent), ‘‘can be presented by 
a special plea setting forth the facts, or whether the defendant must resort to 
equity for rehef,” is 2 question not presented by the record. 

4. Relevancy of evidence as to parly’s ill health when signing contract. —When 
the defendant admits the execution of the written contract on which plaintiffs 
right of action is founded, evidence of the fact ‘that he was quite sick” at 
the time it was executed is irrelevant and inadmissible. 


APPEAL from the Cireuit Court of Macon. 
Tried before the Hon. James E. Coss. 


S. B. Paryg, for appellant. 
W. C. Brewer, contra. 


SOMERVILLE, J.—This was an action of detinue, brought 
by the appellant, against the appellee, for a mule; and the 
only plea of the defendant, in the court below, was non 
detinet. A written contract was introduced to show title, 
which provided that “the mule is to be Bradford’s” (the ap- 
pellant’s) “until paid for.” Its consideration was borrowed 
money, and the mule in controversy in this action. 

The testimony of Daniel, showing that the contract was 
usurious, though offered in connection with evidence of pay- 
ments made by him on the debt, was improperly admitted. 
Section 2092 of the Code (1876) does not vitiate usurious 
contracts, further than to declare that they “ cannot be en- 
Jorced, except as to the principal;” and to prescribe that, 
“if any interest has been paid, the same must be deducted 
from the principal, and judgment rendered for the balance 
only.” This section applies to suits on such contracts, and 
not to actions for the specific property, when the contract is 
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collaterally introduced as a muniment of title. There is no 
attempt here to enforce the contract, within the meaning of 
the statute. Even had an action been brought on the con- 
tract, the defense of usury was not admissible uncer the 
general issue, but should have been specially pleaded. 
Munter & Faber v. Linn, 61 Ala. 492; Frank v. Morris, 11 
Amer. Rep. 4 (57 Ill. 138) ; Code (1876), § 3010. 

Whetier the defense of usury, in a case of this character, 
can be presented by a special plea, setting forth the facts, or 
whether the defendant is compelled to resort to a court of 
equity, is a question that is not presented for our decision 
by the record.—McGehee’s Adm’r v. George, 38 Ala. 323. 

The court erred in admitting the statement of Miss Daniel, 
that the appellee “was quite sick” when the contract was 
executed. It was clearly irrelevant to the issue, if offered to 
prove that defendant never executed the written agreement 
introduced by plaintiff in evidence. Defendant had admitted 
his signature to this document, and the fact that he was sick 
when it was executed was not pertinent. 

Reversed and remanded. 


Jones wv. Reese. 


Bills in Equity for Injunction of Sale under Mortgage, and for 
Foreclosure and Account. 


1, Testamentary trust ; whether active or passive ; estate of trustee.—When 
lands are devised to a trustee, for the use and benefit of the testator’s son, 
and of his wife and children, if he should marry and have children, and active 
duties are imposed on the trustee; although the son may take a beneficial 
interest susceptible of alienation, and liable to be subjected to the payment of 
his debts, the legal and equitable estates are not merged under the statute 
(Code, 2185), but the legal estate continues in the trustee, commensurate with 
the necessities and exigencies of the trust. 

2. Stututory covenants mm conveyance.—The words ‘‘ grant, bargain and 
sell,” or ‘* bargain and sell,” when used ina conveyance, amount to an express 
covenant for quiet enjoyment, and that the grantor is seized of an indefeasible 
estate in fee simple (Code, § 2193); and the statute applies to mortgages, as 
well as to absolute conveyances. 

3. Operation of mortgage by estoppel.—When a mortgage contains the usual 
words of conveyance, which create the statutory covenants, the mortgagor can 
not be heard to gainsay the title of the mortgagee, or to assert that he did not 
have an alienable estate in the lands; and this rule also applies to a married 
woman, who joins with her husband in a mortgage of lands, in which she has 
an equitable separate estate. 

4. Equitable estate of wife; by what words created.—Where lands are de- 
vised to a trustee, upon whom active duties are imposed, ‘for the use, ben- 
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efit and behoof of” the testator’s son, ‘‘during his natural life,” with the 
further provision, ‘‘that the rents and profits are to be discreetly used for 
the gents) and comfortable support and maintenance of said son, also for 
any family he may hereafter have ;” on the subsequent marriage of the son, 
his wife would become entitled to a ‘*genteel and comfortable support and 
maintenance” out ofthe rents and profits, and this she would hold as an equi- 
table separate estate. 

5. Bequest in trust for debtor; when liable for debts. —A beneficial interest, 
legal or equitable, iu or to real or personal property, or in or to its income, 
rents or profits, cannot be created by a devise or bequest, free from the power 
of the beneficiary to dispose of it, or exempt from liability for the payment 
of his debt, unless it is conferred and is to be enjoyed jointly with others, in 
such wanner that a severance of the interests would be destructive of the 
purposes of the gift. 

6. Sume.--Undera devise and bequest “in trust for the use, benefit and 
behoof” of the testator’s son, then unmarried, ‘‘for and during his natural 
life ; the rents and profits to be discreetly used for his genteel and comforta- 
ble support and mainteuance, also for any family he may hereafter have ;” 
with a further direction for the investment of the surplus profits, and an 
inhibition of any liability for debts ; the interests of the son and of his wife, 
in the rents and profits during his life, are capable of separation from the 
interests of their children, and may be subjected to their debts. 

7. Equitable estate of wife; how churged or aliened.—As to her equitable 
estate, a married woman has the capacity of a feme sole, and may mortgage it 
for the security of her own or her husband’s debts. 

8. Misjoinder of complainants. —When several persons join as complainants 
in a bill, and one of them is barred, or shows no right to relief, the mis- 
joinder is fatal to others. 

9. Amendment of bill.—Under the liberal statute regulating amendments in 
chancery, which requires the allowance of an amendment necessary ‘‘to meet 
any state of evidence which will authorize relief” (Code, § 3790), although 
the plaintiff's title to relief cannot be changed by amendment, it is permissi- 
ble thus to change the averments of the bill as to the defendant's title to the 
property sought to be subjected. 


AppEAL from the Chancery Court of Lowndes. 

Heard before the Hon. H. Ausritu. 

The original bill in this case was filed on the 24th Decem- 
ber, 1874, by Mrs. Maria V. Reese, the wife of Lewis C. 
Reese, and their two infant children, against Mrs. John 
Allen Jones and said Lewis C. Reese; and songht to enjoin 
and restrain a sale of certain property by Mrs. Jones, under a 
mortgage executed to her by said Reese and wife, and to 
have the mortgage annulled and cancelled. The mortgage, 
a copy of which was made an exhibit to the bill, was dated 
the 5th April, 1873; was signed by said Lewis Reese and 
wife, and attested by two witnesses ; conveyed their interest, 
which was described as an undivided half, in certain lands in 
said county, which were particularly described, and in the 
horses, mules, and other stock on the land; was given to 
secure the payment of two notes, together amounting to 
about $2,575, and falling due on the Ist November, 1873 ; 
and contained a power of sale, on default being made in the 
payment of the notes at maturity. The property conveyed by 
the mortgage, as the bill alleged, was held by said Lewis C. 
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Reese under the will of his deceased father, Nathaniel Reese, 
who died in said county of Lowndes in 1860; and his will 
was there duly admitted to probate on the 4th May, 1860. A 
copy of the will was made an exhibit to the bill. By said 
will, the testator devised and bequeathed all his property, 
real and personal, to his wife and their three children, “ to 
be divided between them into four equal parts, share and 
share alike, unto them and their heirs forever; except the 
share of my [his] son Lewis, [which is] to be under the uses, 
trusts and limitations hereafter mentioned.” The 4th and 5th 
items of the will, which relate to the bequest to said Lewis, 
and which are alone involved in this case, are in the follow- 
ing words : 

“Item 4. It is further my will, and accordingly I bequeath 
and devise the share of my estate as above mentioned, as 
shall be allotted to my son Lewis, upon a division of my 
property aforesaid, unto my friend, Duncan McCall ; never- 
theless, in trust for the use, benefit and behoof of my son 
Lewis, for and during his natural life ; the rents and profits 
thereof to be discreetly used for the genteel and comfortable 
support and maintenance of my said son, also for any family 
he may hereafter have ; and whenever there shall accrue any 
overplus of rents and profits, not needed for jthe purposes 
above set forth, then the said trustee sha!l invest the same 
judiciously, with the same uses, trusts, and limitations here 
made. It is distinctly my will, that in no event shall the 
corpus of the property bequeathed and devised unto my said 
son, or any investment of property made as above directed 
by the said trustee, ever be liable for the debts and con- 
tracts by [of] him, my said son; nor shall the rents and 
profits be liable, only on contracts for necessaries. 

“Item 5. It is further my will, that should my said son 
Lewis ever marry, and at his death should leave a widow, 
and child or children, or any child of his dying before him, 
leaving a child or children surviving him, then the property 
so willed to him in trust shall be divided among such widow 
and children, and according to the statute of distribution 
then in forcein Alabama. But, should my said son die, leaving 
only a widow surviving, then she shall take under the stat- 
ute as aforesaid, and the remainder of the property I will, 
bequeath and devise, unto my daughter Cordelia and her 
heirs forever. It is further my will, that should my said son 
die, without leaving a widow, or any lineal descendant, then 
I will, bequeath and devise all of the property so willed to 
my said son, unto my daughter Cordelia, to her and her heirs 
forever.” 


No executors of the will being appointed, letters of admin- 
Vow. LXv. 
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tration with the will annexed were duly granted to Mrs. 
Sarah C. Reese, the widow of the testator, and W. D. 
McCurdy, the husband of said Cordelia. Duncan McCall, 
the trustee named in the will, not having taken on himself 
the execution of the trust, Lewis C. Reese filed a bill in 
equity against him, the administrators, and devisees under 
the will; and he obtained a decree at the November term, 
1860, by which said McCall was discharged from the trust, 
and the property devised and bequeathed to said Lewis, or 
in trust for his use and benefit, was delivered into his 
possession, to be managed and controlled by him, without 
liability to account to any persons claiming in remainder. 

On the 4th January, 1875, Mrs. Jones, suing by the name 
of Leonora Ann Jones, filed her bill in said court, against 
said Lewis C. Reese and wife, and others; alleging a mistake 
in the description of tne lands intended to be conveyed by 
the mortgage; praying its reformation, by including a quar- 
ter-section said to have been omitted by mistake; also, an 
account of the mortgage debt and property; “that the inter- 
est of said Lewis C. and Maria V. Reese in said property be 
decreed to be paid to her; and that said Lewis ©. be decreed 
to pay her the amount due her secured by said mortgage,” 
and for general relief. Mrs. Jane E. Evans was made a 
defendant to this bill, under the allegation that she had 
taken a junior mortgage on all the property, with knowledge 
of the complainant's mortgage, and of the alleged mistake in 
the description of the land ; and she thereupon filed a cross- 
bill, asserting the validity and priority of her mortgage, deny- 
ing knowledge or notice of the alleged mistake, and requir- 
ing proof thereof. Her cross-bill prayed a foreclosure of 
her mortgage, an account of her debt, and of the property ; 
that her mortgage might be declared entitled to a preference 
and priority over the mortgage to Mrs. Jones; for general 
relief, kc. An answer to each of these bills was filed by 
Mrs. Reese, the complainant in the original bill, denying 
that the mortgages had any validity as to her, and asserting 
that her husband had no such interest in the property as 
would be mortgaged by him. Lewis C. Reese also filed 
answers, admitting the execution of the mortgages, but insist- 
ing that, on a proper construction of the testator’s will, as he 
was advised, he did not take such an interest in the property 
as he could mortgage and convey. 

Mrs. Jones afterwards filed an amended cross-bill, in which 
she alleged that, in the latter part of the year 1860, the lands 
belonging to the estate of the testator, Nathaniel Reese, were 
sold for division among the devisees; that Lewis C. Reese 


and William D. McCurdy jointly purchased, at that sale, the 
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lands conveyed by the mortgage of said Reese and wife to 
her, and that they jointly owned and cultivated said lands 
at the time said mortgage was executed. No objection 
seems to have been made to the allowance of this amend- 
ment ; but Mrs. Reese, in her answer to the amended bill, 
denied the facts alleged in it. The chancellor held, on final 
hearing, that the amendment made a new case, and ought 
not to have been allowed, if objection had been made to it; 
and that the evidence failed to establish it. The causes 
being consolidated, and heard as one cause, the chancellor 
held that the mortgages were valid only as to the personal 
property, and rendered a decree of foreclosure to that extent 
only. From this decree Mrs. Jones and Mrs. Evans each 
appeals, and each assigns as error the chancellor’s refusal to 
grant her any relief as to the lands. 


Tuos. H. Warts, for Mrs. Jones, and D. CLopron, for Mrs. 
Evans, cited Rugely & Harrison v. Robinson, 10 Ala. 702 ; 
Robertson v. Johnston, 36 Ala. 197 ; Smith v. Moore, 37 Ala. 327. 


J. F. Ciements, and D. S. Troy, contra, relied on the case 
of Hill & Wife v. McRae, 27 Ala. 182; and they asked the 
court, in the event of a reversal of the chancellor’s decree, to 
give specific directions as to the manner in which the account 
should be stated, so as to separate the interest of Reese and 
wife from their children’s interest, and to protect the inter- 
ests of any after-born children; contending that any rule 
would be found impracticable, or would be unjust to the 
children. 


BRICKELL, C. J.—The original bill, filed by Mrs. Reese 
and her children, to enjoin a sale of the premises under the 
Nagy in the mortgage executed by her husband, and the 

ills tor foreclosure filed by the mortgagees, were silently 
regarded as forming but one suit, and a single decree ren- 
dered by the Chancery Court. There is but one proposition 
involved, as the case has been presented in argument; and 
that is, whether the mortgagors had in the mortgaged prem- 
ises, or in the rents and profits accruing from them, an estate, 
or an interest, which they could alien by mortgage for any 
purpose, other than as a security for debts contracted for 
necessaries in the support of themselves or family, during 
the life of the mortgagor, Lewis C. There can be no doubt 
that the will of the testator, Nathaniel Reese, creates a trust 
estate strictly, and that it is not, in technical classification, a 
passive trust, which, under the statute, would merge in the 
equitable estate, clothing the cestui que trust with the legal 
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estate. It is an active trust, the statute preserves, and con- 
tinues in the trustee a legal estate, commensurate with the 
necessities and exigencies of the trust as declared.— Yeu v. 
Flinn, 34 Ala. 409; Comby v. McMichael, 19 Ala. 747. 

2. There is a question overlooked in the argument of coun- 
sel, which must be considered and decided, before entering 
upon a consideration of the question to which we have 
referred; and that is, whether the mortgagor, Lewis C., or 
his wife, who joined with him in the execution of the mort- 
gage, can now be allowed to deny that either, or both joined, 
had an alienable estate in the premises. In Stewart v. An- 
derson, 10 Ala. 508, it was said by this court, that it was a 
principle of the common law, “that a mortgagor can not dis- 
pute his mortgagee’s title, nor can he, while in possession, 
bar his title by fine or recovery. In accordance with this 
rule, it has been held, that a mortgagor shall not be heard to 
allege that he had no estate in the premises. By the mort- 
gage, he professes to convey, and thus declares that he had 
an interest coextensive with that he undertook to transfer ; 
and he will not be heard to say, in contradiction of his own 
deed, or in opposition to a claim founded thereon, that he 
was guilty of a falsehood, and had no estate or interest 
therein.” Whether this doctrine rests upon the privity of 
estate existing between mortgagor and mortgagee, or depends 
on the insertion in the mortgage of covenants of warranty, 
binding and estopping the mortgagor, we need not consider. 
The mortgage to Mrs. Jones employs the words, grant, bar- 
gain and sell, and that to Mrs. Evans the words bargain and 
sell; either of which, when used in a conveyance of real 
estate, the statute declares must be construed, unless it oth- 
erwise clearly appears from the conveyance, an express Cov- 
enant to the grantee, his heirs and assigns, that the grantor 
is seized of an indefeasible estate in fee simple, and for _ 
enjoyment. The statute embraces not only absolute and un- 
conditional conveyances, but also conveyances of estates 
upon condition.— Stewart v. Anderson, supra. 

3. So far as the mortgagor Lewis C., who is swi juris, is con- 
cerned, it results, that he cannot be heard to gainsay the 
title of the mortgagees—to deny that they have an indefeasi- 
ble estate in fee simple, and are entitled to quiet enjoyment 
of the premises. It is also true, that the wife, having joined 
in the covenants of the mortgages, is estopped from denying 

,the title of the mortgagees, if the interest or estate claimed 
by her is an equitable, as distinguished from a statutory 
estate. And this brings us to the principal question, what is 
the true construction of the will of the testator? Does it 
vest in Lewis C. a beneficial interest in the mortgaged prem- 
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ises, or in the rents, incomes or profits, which is not so 
joined and blended with the estate or interest of his family, 
as to be incapable of severance? Is there such an estate or 
interest vested in Mrs. Reese, which at common law would, 
by the silent operation of the marriage relation, have passed 
to her hesbend, or are the marital rights of the husband, as 
existing at common law, excluded by the terms and the pur- 
poses of the gift ? 

4. The intention of the testator can not be doubted, or 
misunderstood. The son was the primary object of his solic- 
itude and bounty. The gift, in its entirety, is declared to be 

Sor his use, and benefit and behoof, during his natural life. No 
terms more expressive, to pass the entire beneficial interest, 
could have been employed. The subsequent words are, that 
the rents and profits are to be discreetly used for the genteel and 
comfortable support and maintenance of my said son, also for 
any family he may hereafter have. The estate and interest of 
the son are qualified by these words, but there remains to 
him a large and valuable beneficial interest ; and it must be 
observed that his enjoyment of it does not depend upon the 
discretion of the trustee. In no event can the trustee with- 
hold or withdraw it, though it should comprehend the entire 
rents and profits. It was the duty of the trustee, with pru- 
dence, with care and circumspection, in view of the social 
position of the son, to see that the rents and profits were 
applied to his genteel and comfortable support and mainte- 
nance, and that of his family, which it was anticipated he 
would have, sooner or later, dependent upon him legally and 
morally. When he married, the gift opened, and let in his 
wife, and the children as they were born, entitling them also 
to a genteel and comfortable support and maintenance. So 
far as an interest is conferred on the wife, it is exclusive of 
the husband: to it his marital rights, at .common law, wouid 
not have attached: it enured to her sole use and benefit as 
completely, to avoid defeating the trust, as if in the most 
formal terms it had been declared her equitable separate 
estate.— Fellows v. Tann,9 Ala. 999 ; Spear v. Walkely, 10 Ala. 
328 ; Jasper v. Maclin, 12 Ala. 652; Hill v. McRae, 27 Ala. 175. 

5. It may be admitted, that the testator did not intend 
that the interest thus created should ever be aliened by the 
son, or the wife, or subjected to the payment of any other 
debts, than such as were contracted for their support and 

maintenance. But, without departing from the law, as it, 
as been declared in repeated decisions of this court, and 
e general policy of our legislation, that intention can not 
avail. The interest is equitable; but it is affected by all 
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affect a corresponding legal interest. Of these is the power 
of disposition, a restraint upon which is repugnant to, and ° 
inconsistent with the gift. Another incident or quality is a 
liability in invitum for the payment of debts.—2 Story’s Eq. 
$974. No beneficial interest, legal or equitable, in or to 
property, real or personal, or in its income, rents or profits, 
can be created, freed from the power of the beneficiary to 
dispose of it, or from liability to the payment of debts, un- 
less it is conferred and to be enjoyed jointly with others, in 
such manner that it would be destructive of the purposes of 
the gift to sever the interests.—Rugely v. Robinson, 10 Ala. 
731-743 ; 8S. C.,19 Ala. 404; Robertson v. Johnston, 36 Ala. 
197; Smith v. Moore, 37 Ala. 327. 

6. We do not understand that it was intended in Hill v. 
McRae, 27 Ala. 175, to depart from this doctrine. That de- 
cision rests upon the ground, that the interests of the bene- 
ficiaries were so blended that they could not be severed. 
We but carry out the doctrine of our former decisions, when 
we hold that, here, the son and his wife have an interest 
which may be severed from that of the children, and which 
passed by the mortgages. It is not because there may be 
several entitled to participate in the income, rents and profits, 
or in the corpus of a trust estate, that the beneficial interest 
ceases to be alienable, or liable to the payment of debts. 
The interest or estate must be so blended or united in the 
beneficiaries, as to be incapable of identification and separa- 
tion. The gift we are construing can not be distinguished 
from that considered in Rugely v. Robinson, supra, in which 
it was held, that the son, and the members of his family, his 
wife and his children, took equally, and that the interest of 
the son was capable of separation and division, and subjec- 
tion to the paymeut of his debts. 

7. The interest of Mrs. Reese being an equitable, as dis- 
tinguished from a statutory estate, as to it she has the capac- 
ity of a feme sole, and could alien it by mortgage for the se- 
curity of her own, or the debt of her husband.— Demarest v. 
Wynkoop, 3 Johns. Ch. 129; Short v. Battle, 52 Ala. 456. 

8. Though a purchaser, at a sale under a foreclosure of 
the mortgage, would acquire only the interest of the mort- 
gagors, and would be entitled only to participate with the 
children, upon terms of equality, in the rents and profits 
during the life of Lewis C.; yet a court of equity may inter- 
vene for the protection of the rights and interests of the 
children, and to separate them from that of the mortgagors. 
But, upon the present bill, in which they are joined as plain- 
tiffs with Mrs. Reese, they can not obtain relief. A want of 
right to relief, and of title to sue in respect to the subject- 
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matter, in one of several plaintiffs, is, as a general rule, fatal 
to the right of all. 

9. There is one other question apparent upon the record, 
which must arise in the Court of Chancery, we deem it nec- 
essary to pass upon, that it may not be left in doubt, result- 
ing, it may be, in prolonging the litigation. That is, the reg- 
ularity and propriety of the amendment of the bill of Mrs. 
Jones, averring that the estate of the mortgagor Lewis C. 
was a legal estate, derived, not from the will of Nathaniel 
Reese, but from a purchase made at a sale of the lands for 
the purposes of division among the devisees under said will. 
The statute of amendments, in reference to pleadings in 
chancery, is very liberal and broad: as to subject-matter, 
they are to be allowed so as to meet any state of evidence which 
will authorize relief.—Code of 1876, § 3790. We concur, how- 
ever, in the opinion of the chancellor, that the statute is not 
broad enough to allow, under the form of an amendment, the 
introduction of matter which would constitute a new bill. 
But it is not in this light the amendment can be regarded. 
It does not change the title of the plaintiff to relief, nor vary, 
except in degree, the character of the relief sought ; and this 
the statute certainly allows.—Pitts v. Powledge, 56 Ala. 147. 

Let the decree be reversed, and the cause remanded. 


State Auditor v. Jackson County. 


Mandamus to State Auditor, in matter of Taxes Assessed against 
Railroad Company. 


1. Assessment und levy of taxes ; when statutory provisions are directory, and 
when mandatory.—As a general rule, statutory provisions, regulating the assess- 
ment and levy of taxes, are mandatory, when their object is the protection of 
the tax-payer agaiust spoliation, or excessive taxation ; but regulations de- 
signed for the information of the assessor, or other officer, and intended to 
promote dispatch, method, system and uniformity, in modes of proceeding, 
will be held merely directory, when the assessment is so made and evidenced 
as to be understood ; and clerical and ministerial duties, also, the observance 
or non-observance of which do not injuriously affect the tax-payer, are merely 
directory. 

2. Same; presumptions in favor of regularity.—In passing on the validity of 
proceedings for the assessment of taxes, the courts will indulge every reason- 
able intendment in favor of their regularity ; but, in the matter of the assess- 
ment of taxes by municipal corporations, the intendments are less liberal. 

3. Assessment of railroad property ; apportionment by auditor.—Under the rev- 
enue law of 1868, which, so far as regards the assessment of the property of 
railroad corporations, continued in force up to and during the year 1874, the 
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provision contained in the 26th section, that the auditor shall not apportion 
the values among the several counties through which the railroad rans, until 
the equalization shall have beeh made by the board appointed for that purpose, 
is mandatory, and any apportionment made prior to such equalization is null 
and void. 

4. Same; board of equalization; time of meeting, and proceedings of.—The 
provision contained in the 26tb section, requiring the board of equalization to 
meet at the office of the auditor on the 3d Wednesday in May annually, for 
the purpose of transucting their official business, is merely directory as to the 
day of meeting: the statute contemplates ex-parte proceedings by the board, 
making no provision for contests before them by the parties interested, and is 
not unconstitutional on that account. (SoMERVILLE, J., dissenting.) 

5. Same; record of proceedings of board ; secondary evidence of contents.—The 
provision, also contained in said 26th section, requiring the board of eqnaliza- 
tion to ‘*keep a record of their proceedings, ” is mandatory, and such record 
is a condition precedent to a valid assessment and apportionment ; but, to 
constitute a record, it is not necessary that the proceedings should be kept in 
a book : a writing, or written memorandum, is sufficient; and upon proof of 
its loss, or destruction, secondary evidence of its contents may be received 
and acted on. 

6. Same; signing record by members of board; presumption in favor of pro- 
ceedings. —The provision, contained in the same section, that the record of the 
proceedings of the board ‘shall be signed by all the members present,” is 
wandatory ; but, when the minutes show that al! the members of the board 
were present when they con)menced business, and yet the record is signed by 
only two of them, the courts will indulge the presumption that the third had 
retired before the business was finished, the remaining members being # 
quorum. 

7. Same; report of railroad officials. —The 24th section of the statute requires 
the president and secretary of each railroad company to report annually to the 
auditor, under oath, the total length of their road, and its total length in this 
State, with the value thereof, including right of way, road-bed, side-track, and 
main track, and also the total length and value thereof in each county, together 
with the number and value of all engines, cars, and other rolling-stock. The 
object of this provision was to obtain a basis for the apportionment of the 
railroad property between this State and any other State into which the road 
might run, and also for the apportionment of that part liable to taxation here 
among the several counties through which it runs. But the report of those 
officers is not conclusive on the auditor, nor is it a condition precedent to a 
valid assessment and apportionment by him. 

8. Same; auditor's duties and powers in matter of assessment.—Under the 
provisions of the statute, the auditor is the assessor of the property of rail- 
roads, and there can be no valid apportionment until he has made the assess- 
ment. He has no authority to assess back taxes, or the omitted taxes of for- 
mer years ; but he may at any time certify to the county assessor the ascer- 
tained value of the railroad track in the county, and the proportionate value 
of the rolling-stock, when the tacts have been so ascertained, and shown by 
legal evidence, that he can determine this proportionate value by a clerical 
calculation, which is a mere ministerial act, and has nothing judicial in it. 


AppEaL from the City Court of Montgomery. 

Tried before the Hon. Joun A. MINNIS. 

This case originated in a petition filed by Jackson county, 
a corporation under the statute (Code, § 815), addressed to 
Hon. Wituis Brewer, then State auditor, asking him to cer- 
tify to the county assessor of said county, from the records 
and da/a in his office, the number of miles of railroad, main 
track and side-tracks, belonging to the Memphis and Charles- 
ton Railroad Company, which were liable to taxation for 
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county purposes in said county of Jackson, from the year 
1870 to the year 1875, both inclusive, and the value of its 
personal property so liable to taxation for each of said years, 
as ascertained and determined by the State board of equali- 
zation each year, and preserved of record among the files of 
the auditor’s office. The auditor refused to make any certi- 
ficate as prayed, on account of the defects and insufficiency 
of the records and papers on file in his office ; and the peti- 
tioner then applied to the presiding judge of the City Court 
of Montgomery, for a writ of mandamus to the auditor, com- 
manding and requiring him to certify the facts as prayed. 
A demurrer to the petition was interposed, but was over- 
ruled; and an answer, or return, was then filed, to which a 
special replication was filed by the petitioner ; and all defects 
of form being waived, by agreement, the cause was submit- 
ted for decision on the facts, as shown by the printed annual 
reports of the auditor, the proceedings of the board of equal- 
ization on file in his office, and the oral testimony adduced. 
Several exceptions were reserved by the respondent, to the 
rulings of the court on questions of evidence, which, so far 
as material, will be understood from the opinion of this court. 
On the evidence adduced, all of which is set out in the bill 
of exceptions, the City Court awarded a peremptory man- 
damus as prayed ; and its judgment, to which an exception 
was reserved by the respondent, is now assigned as error, 
together with the other rulings to which he excepted. 
Brewer's term of office as auditor having expired, pending the 
appeal, the cause was revived in the name of his successor, 
Hon. Jesse M. Carmichael. 


Humes & Gorpon, and H. C. Tompkins, Attorney-General, 
for appellant, made the following (with other) points :* 1. The 
apportionment and notice, prayed for by the petition, could 
only be made under the law which was in force when the tax 
became due, that is, the law of 1868, which was expressly 
repealed by the revenue law of 1875 ; and the proviso to the 
latter law, if it can have any application to such a case as 
this, being omitted from the Code of 1876, is also repealed. 
Dane v. McArthur, 57 Ala. 448; Bales v. The State, 63 Ala. 
60. That the repeal of a tax law, before the collection of 
the tax, puts an end to the tax itself, see Cooley on Taxa- 
tion, 14, and authorities cited. 

2. If the law of 1868 is held to be still of force, it does 
not authorize the apportionment now of railroad propert 
which escaped apportionment during the years for which 


* The arguments in this “case, written and printed, were very full and 
—— ; and they have been greatly condensed, as here presented.—Rxp. 
OL. LXV. 
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taxes are now claimed. The statute enumerates with great 
particularity the different steps in the proceedings necessary 
for the apportionment, assessment, levy and collection of 
railroad taxes, and the order in which they must be taken ; 
as to which, see sections 24, 33, 37, 96, 98, 99, 100, 101, 102, 
103. These sections show that apportionment and notice 
are important steps in the proceedings, essential to the 
validity of the subsequent acts; and they must be taken 
during the tax year, before the time has elapsed for the per- 
formance of the subsequent acts. As to the apportionment 
and notice, the same principle must apply which was held 
applicable to the levy in the Perry county case; that is, as 
to back taxes, or taxes on property which escaped taxation 
in former years, ‘the authority can only exist by statute, 
and the statute has not conferred it.”—Perry County v. Rail- 
road Company, 58 Ala. 560-61. The statute no more ex- 
pressly requires the levy to be made during the tax year, 
than the apportionment and notice, which must precede it ; 
and the same rules of construction must be applied to each. 
Mosley v. Tift, 4 Florida, 402; Barnes v. Doe, 4 Ind. 132; 
Cooley on Taxation, 199-200 ; 29 Iowa, 385; 6 Neb. 241. 

3. The several objections to the oral testimony offered 
were well taken. This evidence was of three classes, and 
offered for several purposes: Ist, to prove the mode of 
procedure adopted by the auditor and the board of equaliza- 
tion in reference to the assessment and equalization of the 
railroad taxes ; 2d, to prove the loss of alleged records of the 
auditor’s office, and their contents ; 3d, to aid and supple- 
ment the record, by showing what was done in fact, although 
the record does not show it. As to these matters, the law 
required a record to be kept ; and when a record is required 
to be made, no other evidence of the fact will be received. 
Burroughs on Taxation, 38; Joses v. White, 29 Mich. 59 ; 
Farrar v. Fessenden, 39 N. H. 268; Parks v. Doe, 20 Ala. 
"251; Draughn v. Tombeckbe Bank, 3 Stew. 54; Carroll v. 
Pathkiller, 3 Porter, 279. The evidences of records cannot 
depend on unofficial papers, and the oaths of individuals 
who have neglected or exceeded their authority —McCall v. 
Lounier, 4 Watts, 351; Miller v. Hale, 26 Penn. 437 ; Iverslie 
v. Spaulding, 32 Wise. 394; Marsh v. Clarke County, 42 Wise. 
502; McCready v. Sexton, 29 lowa, 385 ; Moore v. Newfield, 4 
Greenl. 44; Blackwell on Tax-Titles, 248. 

4. A conclusive objection to the admission of this parol 
evidence is, that the petition asked a mandamus to compel the 
auditor to do certain things, and to certify certain facts, 
Srom the records in his office. If the records existed, and were 
sufficient, there was no necessity for extraneous evidence ; 
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and if they were deficient, or were entirely wanting, that was 

a good reason for his failure to certify as asked, and a good 

reason for refusing the writ. If the mandumus should be 

awarded, is the auditor to certify the facts as established by 

the parol testimony ? If the record once existed, and has beer. 

lost, it can only be ‘substituted by a proper proceeding _ 
instituted for that purpose. 

5. The law required the board of equalization to keep a 
record of their proceedings, and that the record should be 
signed by the members who were — This is the evi- 
dence of authenticity which the law requires, and the pro- 
vision is mandatory.—Sibley v. Smith, 2 Mich. 501; Foxcroft 
v. Nevens, 4 Greenl. 72 ; Cobly v. Russell, 3 Green]. 227. 

6. A mandamus should not be awarded, because there 
never was any valid assessment. An assessment, strictly 
speaking, is an official estimate of the sums which are to con- 
stitute the basis of an apportionment of a tax between the 
individual subjects of taxation within the district.—Cooley 
on Taxation, 258, and note on p. 259; Burroughs, 198, § 94. 
Applying this definition, an assessment under the law of 
1868 consisted of several distinct and essential parts, or suc- 
cessive steps: Ist, the returns made to the auditor by the 
railroad officers, or, in their default, the ascertainment of the 
necessary facts by the auditor himself; 2d, the equalization 
and correction of valuations by the board ; 3d, the ascertain- 
ment, by the auditor, of the total length of the road, the 
apportionment by him, and notification thereof to the county 
assessor ; 4th, the entering of this by that officer on his rolls, 
or lists, as in case of individual tax-payers ; 5th, the enter- 
ing of that list in a book, and the delivery of the book to the 
probate judge, by the first Monday in July, for examination 
and inspection by all parties interested ; 6th, and last, the 
examination and correction of this book by the county board 
of equalization, and their certificate. All these steps were 
necessary to a valid assessment, and were required to be 
taken in the order and within the time prescribed by the law ; 
and the failure to take any one of them was fatal to the 
entire proceeding.—Cooley, 212-15, 259-60; Thurston v. 
Little, 3 Mass. 429; Thayer v. Stearns, 1 Pick. 482; MWeCall v. 
Lounier, 4 Watts, 351; Miller v. Hale, 26 Penn. 432; Matier 
of Nichols, 54 N. Y. 62; People v. Hastings, 29 Cal. 451; 10 
Cal. 632; Clark v. Crane, 5 Mich. 151. The law requires, 
also, that the assessment shall be of record, and provides a 
mode of authentication.—Cooley, 256, 289; Morrill v. Tay- 
lor, 6 Neb. 241. The record must show a compliance with 
all these requisitions, and it can not be aided by presump- 
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tions, or evidence of extraneous facts.—Jarvis v. Silliman, 
21 Wise. 600; Hall v. Kellogg, 10 Mich. 139 ; 20 Ala. 251. 

7. A mandamus should be refused for the further reason, 
that there never was any levy on this property by the Com- 
missioners’ Court of the county ; and it cannot now be sup- 
plied, since the law confers no express power to levy for 
escaped taxes of former years. This precise point was de- 
cided in the case of Perry County v. Railroad Company, 58 
Ala. 560. No presumptions are indulged in favor of tax pro- 
ceedings, but every thing must affirmatively appear; the 
jurisdictional facts must exist, and must affirmatively appear 
before any subsequent steps in the proceeding can be sus- 
tained.—Vorrill v. Taylor, 6 Neb. 241; 6 Wheaton, 125; 
Thames Man. Co. v. Lathrop, 7 Conn. 556; Lowell v. Went- 
worth, 6 Cush. 221; Moses v. White, 29 Mich. 59; Farrar v. 
Fessenden, 39 N. H. 268. 

8. The proceedings of the board of equalization are null 
and void, and there could be no valid apportionment until 
after the equalization had been made as required. The 
board did not meet on the day specified in the law, and it 
had no authority to meet on any other day; and it did not 
keep a record of its proceedings, as required by law. These 
provisions were mandatory, and the failure to comply with 
them renders their proceedings void.—Cooley on Taxation, 
291; Morrill v. Taylor, 6 Neb. 241 ; State v. Allen, 43 Illinois, 
456; People v. Nicholls, 49 Illinois, 517; Darling v. Gunn, 
50 Ala. 424; McKee v. Supervisors, 53 Illinois, 477. 


Rostinson & Brown, contra.—l. The levying of taxes by a 
city or county, for their support, is as much the exercise of the 
taxing power as when levied by the State for its support, as 
between corporations and individuals: the one cannot be 
exempt, and the other liable-—Mayor of Mobile v. Stonewall 
Insurance Co., 53 Ala, 583. When a general power is given 
to a city to tax for its local purposes, it may tax any thing 
that may be taxed by the State; or, if the subjects of taxa- 
tion are enumerated, and no restraint is placed on the power, 
it may exercise it as fully as the State. While the law is 
construed strictly, in ascertaining what power has been con- 
ferred on municipal corporations, the power will be sustained 
in its integrity, and will not be destroyed or crippled by 
strained interpretations.—Burroughs on Taxation, 385. 

2. The provision contained in the 26 section of the rev- 
enue law of 1868—“the apportionment herein provided for 
shall not be made until such equalization shall have been 
made”—is mandatory : the negative words render the action 
of the board a condition precedent to the apportionment. 
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But there is no other express negative in the statute, and none 
can arise by implication, on any reasonable rule of construc- 
tion. This condition precedent having been performed annual- 
ly, by the action‘or decision of the board at the time and place 
appointed by law, all the other provisions of the law are di- 
rectory merely, and the acts and duties to be performed may 
well be done now. Whena statute prescribes a time within 
which public officers are to perform official acts regarding 
the rights of others, it will be held to be directory merely as 
to third persons, aud will not invalidate or prevent official 
acts after the expiration of that time, unless the nature of 
the act, on the spirit of the statute, forces a contrary con- 
clusion.—Comm’rs’ Court v. Rather, 48 Ala. 448. The same 
principle of construction is announced by numerous ad- 
judged cases, and by approved text-writers.—See Cooley on 
Stat. Const. 78; Dwarris on Statutes, 222, note; Walker v. 
Chapman, 22 Ala. 116 ; Savage v. Walsh, 26 Ala. 629; 3 Mass. 
234; 14 Barbour, 290; 3 Hill, N. Y. 46; 14Cal. 148; 5 Geo. 
524; 6 Wendell, 483; 10 Penn. St. 451; 24 Mich. 237; 
Cooley on Taxation, 212-13 ; 74 Penn. St. 400; 60 Penn. St. 
464; 4 Neb. 336. 

3. That there was an assessment of railroad property 
during these several years, is no longer an open question. 
Perry County v. Railroad Company, 58 Ala. 558-65. Inde- 
pendent of this decision, the fact is abundantly proved by 
the evidence in this case. The records were produced, when 
in existence ; and their loss and contents, when not produced. 
That the contents of lost records may be established by 
parol, can not be doubted.—1 Greenl. Ev. § 509; Freeman 
on Judgments, $$ 407, 606, 419; Lyon v. Bolling, 14 Ala. 754 ; 
39 N. H. 182; Cooley on Taxation, 248; Burroughs, 398. It 
was not necessary, as urged for appellant, to have the rec- 
ords substituted, or their defects supplied, by bill in 
chancery : on the contrary, such a bill could not have been 
maintained.—Freeman on Judgments, § 894. Such a power 
inheres in courts of general jurisdiction, and pertains to 
them alone.—McLendon v. Jones, 8 Ala. 298; Adkinson v. 
Keil, 25 Ala. 551. As to the printed reports of the auditor, 
the court will take judicial notice of them as public docu- 
ments.—1 Greenl. Ev. $$ 5, 91, 478, 482; 1 Whart. Ev. 317; 
2 Phill. Ev. 105-9, 130, 144-5. 

4. As tothe years in which the record is not shown to 
have been signed by the members of the board, a presump- 
tion will be indulged in favor of the regularity of the pro- 
ceedings, under the facts disclosed by the evidence.—Cooley 
on Taxation, 329-32. It is insisted, moreover, that this pro- 
vision of the statute is directory merely, and the failure of 
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the officers to do their duty does not invalidate the tax. 
Burroughs, 396-98 ; 12 Wheaton, 84; Bartlett v. Lang, 2 Ala. 
61; Ex parte Owens, 52 Ala. 473. 

5. Inthe matter of the levy by the county officers, it is 
shown that the Commissioners Court have discharged their 
duty ; and the county assessor can not perform the duties 
imposed on him by law, until he is furnished with the nec- 
essary data by the defendant. As a ministerial officer, the 
defendant can not shield himself behind his predecessor’s 
non-action, or neglect of duty.—10 Penn. 451; 31 Maine, 
272; 8 N. Y. 330; 50 Penn. 408; 12 Iowa, 237; High on 
Extra. Remedies, 460, 491. 

6. On all the facts, the petitioner has shown a clear right 
to the relief prayed, and a mandamus should be awarded. 
Comm'rs v. Rather, 48 Ala. 433; Ex parte Grant, 53 Ala. 17 ; 
High on Extra. Rem. 139, 143,368 ; 3 Wendell’s Blackst. 110; 
Cooley on Taxation, 514, 520; 5 Geo. 523; 8 N. Y. 318; 12 
lowa, 237; Burroughs, 369, 454. 


STONE, J.—The present case comes before us in a form 
different from that presented in Perry County v. S., M. & M. 
Railroad Co., 58 Ala. 546. An application was made to the 
court below, for a mandamus to the auditor, directing and 
commanding him to complete and apportion the assessment 
of the Memphis and Charleston Railroad Company for the 
years 1870 to 1874, inclusive, and to notify the assessor of 
Jackson county “of the number of miles of track, and value 
thereof, and the proportionate value of personal property 
taxable” in said county. The City Court of Montgomery 
grauted the prayer of the petition, and awarded the writ of 
mandamus. From that judgment the present appeal is 
prosecuted. The question is thus raised, has the petitioner 
shown enough to authorize the relief prayed, either in whole 
or in part ? 

It is contended before us, that in the assessment of the 
railroad valuations, and in the levy of the county taxes, 
many irregularities intervened, which render the proceedings 
void. The question has been much discussed, what regula- 
tions for the levy and assessment of taxes are mandatory, 
and what are simply directory. All directions given in the 
statutes, concerning the levy and assessment of taxes, ought 
to be substantially followed by courts and officers charged 
with the duties. They would not be enacted, if this were 
not the intention of the law-making power. “ But the negli- 
gence of officers, their mistakes of fact or of law, and many 
other causes, will often prevent a strict observance ; and 
when the provisions which have been disregarded constitute 
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parts of an important, perhaps complicated system, it be- 
comes of the highest importance to ascertain the effect the 
failure to obey them shall have on the other proceedings 
with which they were associated in the law.” —Cooley on Tax. 
213. In French v. Edwards, 13 Wall. 506, the Supreme Court 
of the United States said: “There.are, undoubtedly, many 
statutory requisitions intended for the guide of officers in 
the conduct of business devolved upon them, which do not 
limit their power, or render its exercise in disregard of the 
requisitions ineffectual. Such, generally, are regulations 
designed to secure order, system and dispatch in proceed- 
ings, and by a disregard of which the rights of parties in- 
terested cannot be injuriously affected. Provisions of this 
character are not usually regarded as mandatory, unless ac- 
companied by negative words, importing that the act required 
shall. not be done in any other manner or time than that 
designated. But, when the requisitions prescribed are in- 
tended for the protection of the citizen, and to prevent a 
sacrifice of his property, and by a disregard of which his 
rights might be, and generally would be, injuriously affected, 
they are not directory, but mandatory. They must be followed, 
or the acts done will be invalid. The power of the officer, in 
all such cases, is limited by the measure and conditions pre- 
scribed for its exercise.” 

In Burroughs on Taxation, 249, is the following summary : 
“Where the statute directs that the roll shall have a 
column for ‘true value,’ and one for ‘reduced value,’ but 
the roll contains only one column marked ‘ value,’ or where 
there is no column for income, the assessment is valid. So, 
an irregularity in issuing the notice of the meeting of county 
clerks, who act as board of assessors, or the failure of tax 
officers to list all the property in their districts liable to taxa- 
tion, or other irregularities and informalities which make the 
roll not in strict couformity to the’ requirements of the 
statute, are regarded as directory. Where a board of super- 
visors were required, at their June meeting, to add to the 
assessment any taxable property omitted by the assessor, it 
is said that such a requirement as to time is directory, and a 
correction at a later meeting, by which property is made to 
bear its due proportion of the public burden, is valid. But, 
if there had been any thing in the act to show that the legis- 
lature intended the time fixed as a limitation, it would have 
been invalid.” 

In Torrey v. Milbury, 21 Pick. 64, the court said: “In 
considering the various statutes regulating the assessment of 
taxes, and the measures preliminary thereto, it is not always 


easy to distinguish which are conditions precedent to the 
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legality and validity of the tax, and which are directory 
merely, and do not constitute conditions. One rule is very 
plain and well settled—that all those measures which are 
intended for the security of the citizen, for ensuring an 
equality of taxation, and to enable every one to know with 
reasonable certainty for what polls and for what real and 
personal estate he is taxed, and for what all those who are 
liable with him are taxed, are conditions precedent ; and 
if they are not observed, he is not legally taxed, and he 
- may resist it in any of the modes authorized by law for con- 
testing the validity of the tax. But many regulations are 
made by statute, designed for the information of assessors 
and officers, and intended to promote method, system and 
uniformity in the modes of proceeding, the compliance or 
non-compliance with which does in no respect affect the 
rights of tax-paying citizens. These may be considered 
directory ; officers may be liable to legal animadversion, per- 
haps to punishment, for not observing them; but yet their 
observance is not a condition precedent to the validity of the 
tax.” 

By a statute of the State of Michigan, property was re- 
quired to be assessed for taxation at what the assessors be- 
lieved to be the true cash value thereof, and the assessors 
were required to authenticate the assessment-roll with a cer- 
tificate to that effect. In Clarke v. Crane, 5 Mich. 151, the 
certificate was: ‘“ We have estimated it” [the land in suit] 
“at a sum which, for the purposes of assessing, we believe to 
be the true value thereof.” The word cash was left out. It 
was ruled that this vitiated the assessment, and the sale made 
for its payment. The court said: “The object of the cer- 
tificate appears to be two-fold—to authenticate the assess- 
ment-roll, and to secure equality in taxation; and with a 
view to this object, the assessors are required to state in their 
certificate, that they have assessed the property mentioned 
in the assessment-roll at what they believe to be the true 
cash value thereof. If this be the object,—and we can see no 
other,—the tax-payer alone is interested in this part of the 
law. It is for his protection. . . He pays more or less 
tax than he should pay, when his property is assessed at a 
‘sum above or below its cash value.” <A former statute of 
Michigan had required the assessors, after they had com- 
pleted the assessment, to sign it, and also to attach to it a 
certificate signed by them, &e. In Sibley v. Smith, 2 Mich. 
436, the assessment was not signed by the assessors, but 
there was a certificate signed by them. The court held that 
the certificate could not supply the omission of the assessors 
to sign the roll itself, and that for want of such signature the 
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assessment was void.—See, also, Thames Man. Co. v. Lathrop, 
7 Conn. 550 ; Keene v. Houghton, 19 Me. 368 ; Blossom v. Can- 
non, 14 Mass. 177; Johnson v. City, 21 Wise. 184. 

The following authorities are not in harmony with 
this view: Van Rensselaer v. Whitbeck, 7 Barb. 133; Mills v. 
Gleason, 11 Wise. 470; City of Davenport v. Railroad, 38 Ill. 
633; Buck v. People, ex rel., 78 Ill. 560. In Van Rensselaer v. 
Whitbeck, the court said: “If the assessors have performed 
their duty in making the assessment-roll, as they may be 
presumed to have done, the certificate amounts to nothing 
more than a solemn declaration on their part, that they have 
performed such duty. It forms no part of their adjudication, 
upon which the action of the board of supervisors is to be 
taken. It is but the evidence of what the assessors have 
done, and therefore, it seems to me, would not, even in a 
direct proceeding bringing in question the validity of the 
assessment, be subject of review. At any rate, the entire 
want of such certificate, much less the omission of the 
assessor to adopt the form prescribed in the statute, could 
not invalidate a tax charged by the board of supervisors 
upon the persons and property specified in the assessment 
roll, if the assessment itself were in all respects conformable 
tolaw. The board of supervisors is required to examine the 
assessment-rolls returned to them, for the single purpose of 
ascertaining whether the valuations of real estate, in one 
town or ward, have a just relation to those in the other 
towns or wards in the county ; and if they do not, the board 
is authorized to change such valuation, so as to produce 
such relation.” 

In Mills v. Gleason, supra, it was said: “It is also ob- 
— that the assessors did not meet for the purpose of 

earing objections, as required by the charter. . . We 
shall attempt to determine what woald be the effect of an 
entire omission of this meeting by the assessors. It is un- 
doubtedly a matter of much difficulty, both upon principle 
and upon authority, to determine with what degree of strict- 
ness the directions of the statute in regard to taxation must 
be followed, in order to prevent the entire tax from being 
illegal. On the one hand is the evil of illegal and oppress- 
ive taxation upon the citizen; and on the other, the danger 
of defeating entirely the collection of the public revenue, by 
the neglect or omissions of the officers to whom it is in- 
trusted. Perhaps, the only method of solving the difficulty 
would be, to hold that no objection which did not go to the 
very ground-work of the tax, so as to affect materially its 
= and show it must necessarily be illegal, ought to 


ave the effect of rendering the whole invalid. . . But, 
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when the objection is a mere non-compliance with some di- 
rection of the statute, notwithstanding which the tax may 
_— entirely just or equal, it ought not to have that 
effect. 

In Hilliard on Taxation (ch. 1, § 78), itis said: “ Upon 
the question, whether the taxing power, and the forms and 
proceedings by which it is exercised, are, in doubtful cases, 
to be construed in favor of the government or the citizen, it 
is held that a tax is to be presumed to have been properly 
levied, and that taxation for public purposes is to be con- 
strued liberally. . . The operations of government can 
not be carried on without the expenditure of money, and that 
expenditure must be supplied by taxes, collected from its 
citizens. The power to tax is, therefore, inherent in gov- 
ernment. From the very nature of the case, such a power is 
supreme. 

In Buck v. People, ex rel.,78 Ill. 560, it is held: “ It will be 
presumed that taxes are properly and legally assessed, and 
are legally and justly due, in the absence of proof to the 
contrary.” In that case it was said: “ All of the objections 
in this case are merely technical, and devoid of merit. There 
is no pretense that the property of objectors is not liable 
to be rated, nor that they are unfairly or unjustly assessed ; 
nor do they claim that a greater rate is imposed upon them, 
than on other citizens of the district; nor that the amount 
levied is not indispensable to the county and township gov- 
ernments, the keeping of roads and bridges in repair, and for 
the maintenance of schools, and the preservation of order 
in the villages of the county.” 

We have quoted thus elaborately from text-writers and 
adjudged cases, to show the general drift of judicial deter- 
mination on the question in hand. We concur in opinion 
with the Supreme Court of the United States, that those 
legislative directions which have for their object the protec- 
tion of the tax-payer against spoliation, or excessive assess- 
ment, must be treated as mandatory. But, if there be 
enough to show that the assessment is so made and ev- 
idenced as to be understood, then regulations designed for 
the information of the assessor, or other officer, intended to 
promote dispatch, method, system and uniformity in modes 
of proceeding, are merely directory. So, clerical and minis- 
terial duties, the observance or non-observance of which do 
not affect the tax-payer injuriously, must be classed as di- 
rectory. In cases of taxes imposed by municipal corpora- 
tions, the intendments are less liberal.—Lott v. Ross, 38 
Ala. 156. 

Sections 24 to 26, inclusive, of the act approved December 
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31st, 1868 (Pamph. Acts, 307-8-9), provide for the assessment 
of railroads in this State for taxation. Section 24 requires 
an annual report to be made to the auditor of State by the 
railroad officials, showing “ total length of such railroad, the 
total length and value of such road, including right of way, 
road- bed, side track and main track in this State, and the 
total length and value thereof in each county, city, and incor- 
porated town in this State ; they shall also make return of 
the number and value of all their locomotive engines, 
passenger, freight, platform, construction and other cars ; 
and the value thereof shall be apportioned by the auditor, 
pro rata, to each mile of the main track ; and the auditor of 
State shall notify the assessors of each county, through 
which such railroad runs, of the numbers of miles of track 
and value thereof, and the proportionate value of personal 
property, taxable in their respective counties.” Section 25 
provides how these returns are to be made of roads in the 
hands of receivers ; and then directs, if the returns provided 
for above are not made” on or before the last day of April 
annually, the auditor shall proceed to ascertain the values 
herein required, from the best information he can conveni- 
ently obtain,’ &c. Section 26: “ That the auditor of State, 
treasurer of State, and secretary of State, shall constitute a 
board of equalization, a majority of w hom shall constitute a 
quorum for the transaction of business, who shall meet at 
the office of the auditor of State in Montgomery, on the 3d 
Wednesday of May annually, and equalize the property of 
railroad companies whose roads are wholly or partially in 
this State, as returned to the auditor of State under the pro- 
visions of this act, by increasing the value of the roads and 
property of such companies as shall have been, in their 
judgment, returned at too low a valuation, and diminishing 
the value of such as may have been returned at too high a 
valuation. They shall keep a record of their proceedings, 
which shall be signed by all the members present, and de- 
posited with, and kept by the auditor of State. . . The 
apportionment herein provided for shall not be made, until 
such equalization shall have been made.” 

The act approved February 9th, 1870 (Pamph. Acts, 87), 
we have heretofore declared to be unconstitutional.—Perry 
Co. v. R. R. Co., 58 Ala. 546. We might have given another 
reason for our opinion, equally as satisfactory. It is not 
within the constitutional power of the legislature to relieve 
private corporations from the payment of a tax, the burden 
of which rests on priv 
13, sec. 4; Const. of 1875, Art. 11, sec.6; Mayor de. v. 
Stonewall Ins. Co., 53 Ala. 570. In that case we said: 
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“When the legislature provides for taxing the property 
of individuals, this clause of the constitution requires * 
it to tax the property of corporations for pecuniary 
profit to the same extent, and for the same purposes.” See, 
also, City of Davenport v. R. R. Co., 38 Iowa, 633; City 
Council of Montgomery v. Gas-Light Co., at the present term. 
In the revenue law approved March 19, 1875, sections 21, 
22 and 23 (Pamph. Acts, 14, 15), reenacted, verbatim, sections 
24-5-6 of the act approved December 31, 1868. So that 
the sections of the revenue law of 1868, so far as they relate 
to the assessment of railroads for taxation, were of force 
during all the time material to be inquired of in the present 
case. 

We do not hesitate to declare, that many of the provisions 
of the revenue law copied above were intended merely as 
guides to the officers charged with the duty of assessment,— 
intended to secure system, uniformity and dispatch in the 
discharge of this trust. The tax-payer can not be injuriously 
affected by compliance or non-compliance with these direc- 
tions. Hence, they are classed as directory, in contradistinc- 
tion to other clauses styled mandatory, or conditions prece- 
dent, as Ch. J. SHaw phrases it; mandatory, because they 
are designed to protect the tax-payer against unjust assess- 
ment and spoliation. Each class, itis the duty of the assess- 
or to observe and obey; but a failure to conform to those 
falling within the first class, does not invalidate the assess- 
ment, while a non-observance of the mandatory duties ren- 
ders it wholly void. It is our duty, as we have shown above, 
to indulge every reasonable intendment in favor of regular- 
ity, in assessment for State taxation, rather than paralyze 
this motive power of the State’s machinery.—Hilliard on 
Taxation, 36, § 78; Cooley on Taxation, 329. 

Among the many directions in sections 24—5-6 of the reve- 
nue law of 1868, given for the guidance of railroad officials, 
the auditor, and State board of equalization, we are satisfied 
that none of them are made conditions precedent, unless 
they are the following. In section 26 it is said, the auditor 
shall not apportion the values among the several counties, 
until the equalization shall have been made. This is man- 
datory, and, if disobeyed, will avoid the tax. The same sec- 
tion declares who shall constitute the State board of equali- 
zation, aud directs that they shall ‘‘ meet at the office of the 
auditor of State in Montgomery, on the 3d Wednesday of 
May annually.” Has the tax-paying railroad an interest in 
having this meeting take place on the very day named in the 
statute ? and will such corporation be liable to be injuriously 
affected, if the meeting take place on a different day? This 
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must depend on the powers of the board when assembled, 
the purpose of the meeting, aad, mainly, their duty vel non 
to furnish to the officers of the railroad company the right 
and privilege of appearing before them. If it is intended 
that the proceedings shall be ex parte, then, whether the 
meeting be held on the day mentioned in the statute, or on 
any other day, can not injuriously affect the tax-payer. The 
tax-paying railroad has first had the privilege and opportu- 
nity, through its highest and most trusted officers, of describ- 
ing its property, and fixing upon it its own estimated values, 
under solemn oath. The powers of the board of equalization 
are what its name imports; to “equalize the property of 
railroad companies, . . . as returned to the auditor of 
State under the provisions of this act, by increasing the value 
of the roads and property of such companies as shall have 
been, in their judgment, returned at too low a valuation, and 
diminishing the value of such as may have been returned at 
too high a valuation.” It will be observed that this language 
only speaks of equalizing the valuations, by either increasing 
or diminishing the sums shown in the sworn return of the 
officers. Equalization of assessment and burdens is the aim 
of this enactment. Nota word said about having the tax- 
payers before them, hearing complaints, or of receiving tes- 
timony. This trust is confided to high executive officers of 
the commonwealth, who are presumed to be impartial arbi- 
ters in the premises; and we do not think it was contem- 
plated by the legislature, that complaints, remonstrances, 
contests or trials should be had before them. They were to 
equalize—adjust the burdens equally—and the high official 
character and oath of the members of the board were 
esteemed a sufficient guaranty of faithful and impartial per- 
formance. We do not consider the time of the meeting of 
the State board of equalization as mandatory.—Commission- 
ers of Limestone County v. Rather, 48 Ala. 433. 

The State board of equalization “shall keep a record of 
their proceedings, which shall be signed by all the members 

resent, and deposited with, and kept by the auditor of 

tate.” There can be no doubt that the injunction to keep 
a record of their proceedings is mandatory. Official action, 
such as this, should never be confided to so treacherous a 
custodian as human memory. It must be recorded. A 
record is a writing or memorandum made to preserve know!l- 
edge and remembrance of a transaction. It may be enrolled 
on parchment or paper, or written in a book. The proceed- 
ings of the courts of England were preserved in parchment 
rolis. Our acts of legislation are not recorded in books, but 


are enrolled on paper, and in this form preserved in the 
Vou. LXv. 
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archives of State. When they are printed, if a discrepancy 
is discovered between the written “roll” and the printed 
copy, the former prevails over, and corrects the latter. So, 
we do not think it was or is indispensable that the proceed- 
ings of the board of equalization should be recorded in a 
book. When completed, and deposited with the auditor, the 
board of equalization has finished its work. 

“Shall be signed by all the members present.” This was 
evidently intended as a means of authentication, and a guar- 
anty that the record contained the true finding and deter- 
mination of the board. It is the evidence which the statute 
requires, for the protection and safety of the tax-payer. We 
hold that this is mandatory, and a condition precedent to 
the right of the auditor to apportion the values between the 
several counties, which the statute declares shall not be done 
until the equalization shall have been made.— Clark v. Crane, 
5 Mich. 151; Sibley v. Smith, 2 Ib. 486. 

Some of the records of equalization were imperfect when 
made and filed, in the omission of the signatures of the 
officers of the board of equalization. This is fatal to all the 
assessments found in that condition. The records of the 
equalizations, which were not recorded in a book, after being 
deposited with the auditor, are not now in that office. The 
testimony shows they were used as copy in printing the an- 
nual reports of the auditor, and were then permitted to per- 
ish. We need scarcely say this was unauthorized. The 
were records, and should have been preserved. But, if suf- 
ficient when made and filed, their destruction has not de- 
stroyed their efficacy, if the contents can now be established 
by proof. Parol testimony, if clear and satisfactory, is com- 
petent and sufficient to establish their existence, loss, and 
contents.—1 Greenl. Ev. $ 509 ; Smith v. Wert, 63 Ala. 

Recurring to the statute, and to the duty of the president 
and secretary of railroads thereunder, we find it is made 
their duty, annually, in the month of April, to report to the 
auditor, jirst, “ the total length of such railroad.” The pur- 
pose of this is shown farther on in the statute. It is, to 
enable the auditor to apportion the taxable value of the roll- 
ing stock—“ locomotive engines, passenger, freight, platform, 
construction and other cars’’—between the several counties, 
&e., in this State, through which the railroad passes. Roll- 
ing-stock pertains to the whole road,—runs, or may run, the 
whole length of it, and belongs to no one section more than 
another. If the railroad extends beyond our boundaries, 
into another State, the rolling-stock belongs equally to that 
part of the road which is within this State, and to that part 
which is without the State. The jurisdiction into which the 
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road runs, after leaving our State, has the same claim and 
right to derive revenue from such rolling-stock, that this 
State asserts. Hence, our legislation is so shaped, as to 
assess for taxation only that per-centage or proportion of 
the rolling-stock, which the number of miles of the main 
track of the railroad which is in Alabama bears to the whole 
length of the railroad, from one terminus to the other ; and, 
for purposes of taxation, we apportion the value of the en- 
tire rolling-stock of the road between the several counties 
through which it passes, according to the same rule. This 
renders it necessary, to a correct assessment of the rolling- 
stock, that the value of all that is employed on the railroad, 
and the length of the entire main track of the road, shall be 
ascertained. 

The next duty required of the president and secretary is, 
that their report shall show “ the total length and value of 
such road, including the right of way, road-bed, side track 
and main track in this State, distinguishing the total length 
and value thereof in each county, city, and incorporated 
town in this State.” The purpose of this requirement was, 
that a basis of apportionment among the several counties 
might be He Rs as affecting the assessment of the right 
of way, road-bed, side track and main track. This report is 
not, in its nature, conclusive, either as to length of track, or 
value. Neither is the making of such report an indispensa- 
ble condition precedent to the assessment of the taxable 
values, and their apportionment; for, if the officers of the 
xailroad fail “to make the returns required, . . . to 
the auditor of State, on or before the last day of April annu- 
ally, the auditor shall proceed to ascertain the values herein 
required, from the best information he can conveniently ob- 
tain ;’ and the statute then proceeds to declare, that the 
auditor shall “apportion the same among the several coun- 
ties, cities and incorporated towns, through which such roads 
run, in the manner hereinbefore provided.” It will thus be 
seen, that the statute has conferred very ample means and 
power for assessing that part of the property of railroads, 
which it is made the duty of the president and secretary to 
report annually to the auditor. 

In the case of Perry County v. Railroad Company, 58 Ala. 
546, we said, “ Sections 24 to 28 of the act [of 1868] relate 
to railroads and telegraph companies; and the provis- 
ions in regard to these are entirely different [from the pro- 
visions which pertain to other and general subjects of 
taxation]. As to these, the assessor has nothing to do with 
the sworn list of the tax-payer, nor in the matter of 


fixing the values. These duties are confided to the auditor, 
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who is to notify the assessor thereof. The assessor, it is 
true, is required to assess the local property of the railroad 
in his county ; but of the road proper, and its rolling-stock, 
he has notiing to do with the assessment. He simply as- 
sesses, and adds the other local property, to the assessment 
which has been made and furnished to him by the auditor.” 
We, in the same case, said: ‘ A law which levies a tax, and 
provides for its assessment, will not justify the collection of 
the tax until the assessment has been first made. . . There 
must be an assessment, either made pursuant to the levy, or 
adopted as the basis of the levy, else there can be no lawful 
collection of taxes ;” and we cited authorities in support of 
these views. 

In Burroughs on Taxation, § 94, it is said: ‘ The assess- 
ment ascertains what persons and property are liable under 
the tax bill, the value of the property, and the amount of the 
tax, to be paid by each person to ‘the State.” Section 95 : 
“The assessment is usu: lly, and almost universally, made a 

matter of record. This record is called the roll, or list. This 
roll contains the names of the persons taxed, the amount of 
the poll-tax, a description of the personal property owned by 
each person, the value of it, and the amount of the tax; a 
description of the land owned by each person, the number of 
acres, the situation and the value, with amount of tax, and 
the total amount of tax assessed upon each person for all 
the property listed.” And in section 96 this author says : 
“ The proper description of property on the roll is of the first 
importance ; for, if itis not sufficiently described, all the sub- 
sequent proceedings for the collection of the tax are invalid.” 

In Cooley on Taxation, 258-9, it is said: “This [assess- 
ment] is always requisite, when the taxes are to be levied in 
proportion to an estimate, either of values, ot benefits, or the 
results of business. . . Of the necessity of an assess- 
ment no question can be made. Taxes by valuation can not 
be apportioned without it. Moreover, it is the first step 
in the proceedings against individual subjects of taxation, 
and is the foundation of all which follow it. Without an 
assessment they have no support, and are nullities. It is, 
therefore, not only indispensable, but in making it the pro- 
visions of the law under which it is to be made, must be ob- 
served with particularity.” This is supported by numerous 
authorities, cited by the author. In Hilliard on Taxation, 
chap. 10, pp. 290-1, it is said: “ Assessment is defined as 
the making out of a list of property, and fixing its valuation 
or appraisement. . . Assessment is so far an insepara- 
ble incident to taxation, that no right of action arises until a 
legal assessment is made. . . So, a payment of money as 
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taxes on property before the assessment, and the collector’s 
receipt therefor, are no legal discharge of taxes subsequently 
assessed thereon.” 

In the case of Perry County v. Railroad Co., 58 Ala, 546, 
we declared that, as the record was then presented, no taxes 
had been assessed on the railroad for the years 1870, 1871, 
1872, 1873, 1874; that the power to assess back, or omitted 
taxes, was statutory; and that there was no statute author- 
izing the assessment of railroads and their rolling-stock,jfor 
back taxes, or taxes of previous years, which had been 
omitted in assessment. That case originated in a petition 
to the Chancery Court, praying that the receiver, in whose 
hands the road had been placed by a decretal order of the 
court, be ordered to pay the taxes alleged to be due from the 
railroad for the years from 1869 to 1874, inclusive. The 
petition set forth that the taxes for the year 1869 had been 
properly assessed as State taxes, on a valuation of $202,- 
515.60 at three-fourths of one per-cent; that the court of county 
commissioners of Perry county had thereupon levied a coun- 
ty tax on said railroad for that year,. which amounted to 
$1,291.03, which was not paid, in consequence of the enact- 
ment of February 9th, 1870, attempting to amend section 
24 of the act of December 3lst, 1868; and that said enact- 
ment of February 9th, 1870, was unconstitutional and void. 
According to the averments of the petition, all the steps re- 
quired by the revenue law of 1868 had been taken in the 
assessment and levy of taxes on that railroad, for the year 
1869. Nothing remained to be done, but to enforce the col- 
lection of the taxes. The averments of the petition relating 
to the taxes of 1870-74, inclusive, were as follows: ‘ And 
“eon 4 further states and shows, that a similar or like tax 

ecame due and payable from said railroad corporation, for 
and during each of the succeeding years 1870, 1871, 1872, 
1873, and 1874, but which was never assessed or paid, and 
is still due and unpaid to your petitioner.” Hence we said 
in that case, “it is shown by the averments of the petition 
that no county tax was levied for the years 1870, 1871, 1872, 
1873, 1874.” Levy of county taxes succeeds assessment for 
State taxes, and the petition in that case showed there had 
been no levy or payment of county taxes for those years. 

The record before us shows, that in April in each of the 
years 1870 to 1874, inclusive, the officers of the railroad 
made their sworn report to the auditor of. State, setting 
forth all that was required of them by law, except that in 
neither of said reports is “ the total length of the railroad ” 
given. These reports were filed, and remain on file in the 


auditor's office. The record also shows, that these reports 
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were annually laid before the board of equalization, and the 
board proceeded to pass upon the matter of equalizing the’ 
values, but not on the third Wednesday in May. The meet- 
ing for 1870 was on July -28. A record was kept of the 
equalizations made at this time, raising the value of the 
main track of the M. & C. Railroad from $7,500 per mile, at 
which it was returned, to $10,000 per mile. “ Value of Ist 
class passenger cars M. & C. R. R. be increased to $2,000 


each. . . Baggage cars: all valued over $1,000 to be re- 
duced to $1,000 each, and those valued less than $1,000 to 
$800 each. . . Freight cars valued at $600 each on all 
the roads. . The other rolling-stock of the various 


roads to be valued as per returns from the companies.” The 
report had shown the number and description of rolling- 
stock, with values annexed, and total length of miles of main 
track and side track ; but failed to show the number of miles 
of either in Jackson county. The proceedings of the board 
of equalization for this year were signed by all the members 
of the board. The foregoing is all that is shown in refer- 
ence to equalization or apportionment in 1870, except that 


the auditor’s printed report shows— * 
Total length main track.................. 155 2-10 miles. 
“ ™ ee: .. -.. esas eenaes *88-10 “ 
‘i ° main track, Jackson County... 409-10 “ 
2 ” POR eee 25-10 “ 
Valuation, whole track, equalized.......... $1,835,000 
- URE, os hava nese 253,050 


In reference to the printed reports of the auditor, the tes- 
timony was as follows: Tables were made in the auditor’s 
office, by the clerks, showing the values of the several rail- 
roads and their rolling-stock, as fixed by the board of equal- 
ization ; and these were deposited in the auditor’s office ; 
but they were not signed by the members of the board. 
These tables were handed to the printer, to be used as copy 
in setting up the types to print the reports, and were not 
afterwards preserved. The original manuscript tables are 
lost, or destroyed, but the printed tables have been pre- 
served in the auditor’s office, and are correct copies of the 
originals, as originally made out and filed. The proof is that 
this method was pursued in each of the years, up to, and 
including the year 1874. 

The reports made by the railroad officials to the auditor, 
in each of the years 1871-2-3-4, showed the whole length 
of main and side track in Alabama, with the value of each, 
description and value of all the rolling-stock, and length and 
value of main and side track in Jackson county. The audi- 


(11) 
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tor’s book of record shows nothing of equalization in 1871. 
The auditor’s printed report shows total length of main 
track, 155 2-10 miles; side track, 8 8-10 miles; value main 
track, Jackson county, $613,500 ; side track, $25,000 ; rolling 
stock, $80,060. These for Jackson county. No proof that 
any record of this was signed by the members of the board 
of equalization, and no record that the board met this year. 

There is a record of the meeting of the board in 1872, 
which shows that all the members were present, and raised 
the valuation of the Memphis and Charleston railroad, main 
track, from $7,500 to $14,000 per mile; side track increased 
to $9,000 per mile ; and fixed the value of the several classes 
of rolling-stock. Thissigned by two members of the board, 
and by the secretary. Report of the auditor shows main 
track, 155 2-10 miles, at $14,000 per mile ; 8 8-10 miles, at 
$9,000 per mile; total value, rolling-stock, $294,900. For 
Jackson county ; main track, 40 9-10 miles, $572,600; side 
track, 2 5-10 miles, $22,500 ; and rolling-stock, $77,715.24. 
These all equalized values. 

The statute requires, that the board of equalization shall 
keep a record of their proceedings, which shall be signed by 
all the members present. It is shown above that, when the 
board entered upon its duties in 1872, all were present, and 
_ only two of their three names are signed to the record. 

wo, a majority of the members, constitute a quorum, and 
are competent to decide all questions that come before the 
board. The making and signing a record of their proceed- 
ings is an official duty, which the law casts on these ofticers— 
a duty covered by their official oaths—and it is a presump- 
tion of law that sworn officers do their duty. We feel bound 
to presume, in support of the correctness of their conduct, 
that before their hen were completed, one of the members 
absented himself, and that the record avas in fact signed by 
all the members present. 

The record, or rather the absence of a record, for the year 
1873, leaves the subject of assessment and equalization 
for that year, in the condition the tax for the year 1871 was 
left in, with the exception that there is no ascertainment 
of the proportion of miles, values, or rolling-stock, which 
belong to Jackson county. All we can learn is contained in 
the auditor’s report, which shows the following, and only the 
following, as the equalized values: Whole length, main 
track, 155 2-10 miles, at $14,000 per mile ; whole length, side 
track, 8 8-10 miles, at $7,500 per mile ; total value, rolling 
stock, $284,000. 

The year 1874 is in precisely the same condition as the 


year 1873. True, the record book in the auditor's office 
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shows that the board of equalization met and adjourned; 
but it shows nothing of what they did, and is not signed by ° 
either of the members of the board. 

In Perry County v. S., M. & M. R. BR. Co., we declared, 
that the auditor of State is the assessor of railroads proper 
and their rolling-stock, for taxation. True, the board of 
equalization, of which he is a member, aid him in fixing the 
values. But on him is devolved the duty of receiving the 
returns, and of apportioning the assessment among the 
several counties. Assessment, in this connection, means the 
ascertainment and determination of the number of miles 
and value of the main track and of the side track, and the 
description and valuation of the rolling-stock. Then, the 
number of miles of track in each county fills up the measure 
of information,—the ascertainment of all the material facts, 
involved in assessment. All else is mere arithmetic. These 
facts being determined, the share of the burden which per- 
tains to each county is, in legal effect, ascertained ; for 
id certum est, quod certum reddi potest. While we find no au- 
thority the law confers on the auditor to assess back or 
escaped taxes, and think there isa want of machinery in 
the law to enable him to do so, we hold he is not without 
power to certify at any time, to the county tax-assessor, the 
ascertained value of the track of the road in his county, and 
the proportion of the value of the rolling-stock which is 
subject to tax in hiscounty. And if the facts have been so 
ascertained, and shown by legal evidence, that by mere 
calculation he can determine the proportion of values that 
may be liable to taxation in any given county, this mere 
clerical function he can perform at any time. There is 
nothing judicial in this. It is scarcely necessary to add, that 
the duty the statute requires of the auditor, to “ notify the 
assessors of each county, through which such railroad runs, 
of the numbers of miles of track and value thereof, and the 
proportionate value of personal property taxable in their 
respective counties,’ is purely ministerial, and may be per- 
formed at any time. . 

Under the principles here declared, petitioner was and is 
entitled to relief for the taxes of the years of 1870 and 1872. 
As to the other years named, no relief can be granted on the 
facts shown. The judgment of the City Court is reversed, 
at the cost of the appellee, so far as the costs of appeal are 
concerned. 

The writ of mandamus is ordered, commanding the audi- 
tor, Jesse M. Carmichael, in whose name this appeal is re- 
vived, to certify to, and notify the tax-assessor of Jackson 
county, for the tax years 1870 and 1872, of the numbers of 
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miles of track and value thereof, of the Memphis and 
Charleston railroad, and the proportionate value of personal 
property taxable in said county. 


Nore sy Reporter.—The appellant’s counsel applied by 
petition for arehearing in this case, and, in support of their 
application, submitted a printed argument on two points, 
citing authorities, as follows : 

1. The law requires, as a basis of the apportionment 
sought to be made, that the total length of the road, both 
within and beyond the limits of this State, shall be ascer- 
tained by the auditor; and the apportionment can not be 
made, until this essential fact is first ascertained: without it 
there can be no valid assessment. Any apportionment made 
by the auditor, in the absence of this fact, would necessarily 
be conjectural, and, of course, without foundation in law or 
in fact. The court, in the opinion delivered, recognizes the 
fact of this important omission ; and the appellant asks that 
the necessary conclusion may be drawn, and the whole 
assessment of the rolling-stock, &c., be held invalid. In this 
connection, the following authorities are reliedon: Thames 
Man. Co. v. Lathrop, 7 Conn. 550; D’ Antignac v. City Coun- 
cil of Augusta, 31 Geo. 700; Philadelphia v. Miller, 49 Penn. 
449; McCall v. Lorimer, 4 Watts, 351; Thatcher v. Povell, 
6 Wheaton, 119. 

2. The most important point in the case, a reconsider- 
ation of which is asked, is solely a legal proposition—whether 
the provision of the statute, contained in the 26th section, 
which says that the board of equalization, therein provided 
for, “shall meet at the office of the auditor in Montgomery, 
on the third Wednesday of May annually, and equalize the 
property of railroad companies,’ &c., is mandatory, or only 
directory ; and this involves the further question, whether it 
was intended that the proceedings of the board should be 
ex parte, without notice to the parties to be affected by their 
action, and without an opportunity to be heard. On the first 
argument of the case, it was assumed that this provision was 
mandatory ; and it was understood to be conceded, in effect, 
by the appellee’s counsel, in whose printed brief it was said: 
“Tf they [that is, the board of equalization] increase or 
diminish the value, it is done in open day, at a time when the 
tax-payer may be present, at a place fixed by law, where he 
may be heard by himself or counsel.” It is submitted, with 
respect, that if the provision is not mandatory—if the board 
can meet at any time and place other than that designated 
in the law, and fix the valuation of railroads, or other prop- 
erty, without notice to the parties whose rights are iavolved , 
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and without giving them an opportunity to be heard—then 
the law itself is unconstitutional, because it deprives them 
of their property without “due process of law,” in violation 
of the constitutional guaranty, “ which is intended to secure 
the individual from the arbitrary exercise of the powers of 
government, unrestrained by the established principles of 
private right and distributive justice.’—Bank of Columbia v. 
Okely, 4 Wheaton, 234. See, also, Cooley on Const. Lim. 356. 

In the matter of taxation, as said by Judge Cooley, “ every 
person is liable to have a demand established against him on 
the judgment of others, regarding the sum which he should 
justly and equitably contribute to the public revenues.” 
But he adds: ‘“ Moreover, the persons who make the assess- 
ment, lighten the burden upon themselves, in proportion as 
they increase upon others. In such proceedings, there- 
fore, it must be a matter of the utmost importance to the 
person assessed, that he should have some opportunity to be 
heard before the charge is fully established against him ; 
and it would seem to be a dictate of strict justice, that the 
law should make reasonable provision to secure him, as far 
as may be, against partiality, malice,or oppression.” Again: 
“We should say that notice of such proceedings, and an 
opportunity for a hearing of some description, are matters 
of constitutional right. . . . It is not customary to pro- 
vide that the tax-payer shall be heard before the assess- 
ment is made; but a hearing is given afterwards, either 
before the assessors themselves, or before some court or 
board of review. And of the meeting of that court, or board, 
the tax-payer must in some manner be informed; either 
by personal notice, or by some general notice which is 
reasonably certain to reach him; or, which is equivalent, 
by some general law which fixes the time and place of the 
meeting, and of which he must take notice. All these pro- 
visions, being of vital importance to the tax-payer, must be 
regarded as compulsory, and a compliance with them as con- 
ditions precedent to any further step to charge him with a 
tax.”—Cooley on Taxation, 265. In support of these views 
of the eminent text-writer, and as illustrations of the princi- 
ple stated by him, the attention of the court is invited to the 
following eases: Thomas v. Gain, 35 Mich. 164: Philadel- 
phia v. Miller, 49 Penn. 440-48; State v. Taylor, 35 N. J. Law, 
188; State v. Parker, 34 Ib. 352; Nixon v. Ruple, 30 Ib. 60; 
Patten v. Green, 13,Cal. 325 ; Hambleton v. Dempsey, 20 Ohio, 
173 ; State Railroad Tax Cases, 92 U.S. 600. 

So far as the prdvisions of the revenue law relate to the 
taxation of the property of individuals, these principles are 
recognized, and it is provided, “ with studied care and par- 
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ticularity of detail, that ample notice shall be given to the 
tax-payer, and opportunity afforded him to be present and be 
heard when taxes are assessed against him.”—Lehman, 
Durr & Co. v. Robinson, 59 Ala. 219. The property of cor- 
porations is, by constitutional provision, required to be taxed 
as the property of individuals.—Const. 1868, art. 13, § 4; 
Const. 1875, art. 11, $§ 6. Some difference in the details of 
assessment, as between individuals and corporations, was 
unavoidable ; but the same general principles must apply 
alike to both: otherwise, the law would be partial in its 
operation, and, for that reason, unconstitutional.— Vanzant v. 
Waddell, 2 Yerger, 280; Jones v. Perry, 10 Yerger, 59. By 
construing this provision as mandatory, these constitutional 
objections are obviated, and effect is given to the whole law 
according to the legislative intention. 


On a subsequent day of the term, in response to the 
application for a reheariug, the following opinions were 
delivered : 


STONE, J.—The argument for a rehearing in this case is 
certainly able, and, on the main point, is strengthened by 
many citations. There is much contrariety of opinion in the 
adjudged cases, on the question when statutory provisions 
for assessing and collecting taxes are mandatory, and when 
they are simply directory. No amount of learning or logic 
ean reconcile the various rulings. In some of the States, 
great strictness is required in the observance of statutory 
regulations ; while in others, liberal intendments are indulged 
in favor of the correct performance of duties the law casts 
on the officials, to whom it confides this trust. Government 
can not exist without a revenue; and hence taxation is one 
of the attributes of governmental power, which even the sov- 
ereignty can not surrender. The preservation of peace and 
order, the repression of crime, the right to acquire and enjoy 
property, the protection of the weak against the strong and 
lawless,—all these are functions of government, whose very 
life and continued existence must depend on revenue—on 
taxation. All are alike bound to contribute, because all are 
alike protected. We agree with that class of decisions which 
presumes that sworn officers do their duty, and that taxes 
are levied and assessed according to law, unless the contrary 
is shown, or unless some mandatory provision of the law 
requires that some particular act or acts be affirmatively 
shown in the proceedings.—Hilliard on Taxation, ch. 1, § 78. 

In our opinion heretofore delivered in this cause, we held 


that the revenue law of 1868, section 26, which fixes the time 
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when the State board of equalization shall meet and equalize 
the values of railroad property, was, as to the time of meet- 
ing, directory. One argument by which we reached that in- 
terpretation of the legislative will was, that the statute makes 
no provision for the presence of persons representing the 
railroads—makes no provision for the introduction of evi- 
dence, or the trial of any controverted issue, and limits their 
powers to the matter of so changing the valuations of the 
property returned by the railroad officials, if necessary, as to 
equalize them. In this section, as we have said, there is no 
provision for the presence of opposing interests, or for the 
trial of contested issues. In the same statute, sections 97 to 
100, are found the provisions for a county board of equaliza- 
tion. In section 99 it is provided “that any person, feeling 
himself aggrieved by reason of the erroneous or excessive 
valuation, may appeal to the board of equalization for cor- 
rection or abatement.” This evidently contemplates the 
presence of the tax-payer, or his right to be present. It was, 
therefore, necessary for the county board of equalization to 
meet on the day mentioned in the statute, that the tax-payer 
might know when to appear and present his appeal against 
what he considered excessive valuation. This provision is 
mandatory. Why, we may ask, was this change of provision 
in the two sections of the same statute? Why provide for a 
complaint, or presentation of grievance in the one case, and 
not in the other, if both are to receive the same construc- 
tion ? 

Since the liability for the taxes claimed in this suit: has 
accrued, the law in reference to the county and State boards 
of equalization has been changed in phraseology. The pro- 
visions constituting the State board for equalizing the val- 
uation of railroads and their rolling-stock are found in sec- 
tion 383 of the Code of 1876. That statute, like the act of 
1868, makes no provision for the presence of any one repre- 
senting the railroads. It directs the board to meet on the 
3d Wednesday in April, and constitutes the governor presi- 
dent of the board. But it provides that, if a quorum fails to 
meet on that day, the governor may appoint another day, 
and may make new appointments as often as may be neces- 
sary, until a quorum can be assembled. It requires notice 
of the appointed days for meeting to be given to the other 
members of the board, but fails to require any other notice. 
It is manifest that, under this statute, a meeting of the board 
may take place, and rightfully take place, of which no one 
save the members will have any notice. There are other 
provisions of this statute which tend strongly to show the 
officers of the railroad are not expected to be present, unless 
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their presence is demanded by the board. Now, this statute, 
section 383 of the Code, is directory, under all the definitions 
und authorities.— Commissioners of Limestone County v. Rather, 
48 Ala. 433. Would it not be strange, if we were to hold the 
language of the act of 1868 to be mandatory as to the time 
the board should meet, and the provision on the same sub- 
ject in the act of February, 1877 (Code, § 383), to be only 
directory ? Can it be that the legislature intended to effect 
this change? We think the legislature, in the added pro- 
visions found in the act of 1877, only gave a legislative inter- 
pretation of that part of the act of 1868, and that they had 
no intention of changing its character in this respect. 

The differences between the State and county boards of 
equalization, under the later statute, are much more marked, 
than they were in the act of 1868.—See Code of 1876, sec- 
tions 428 to 432. We might again ask, why this change, if 
attendance and contestation before the State board were 
contemplated. 

We adhere to our former opinion, and overrule the appli- 
cation for a rehearing. 


SOMERVILLE, J.—I am unable to concur in the opinion 
of the majority of the court in this case, or in the judgment 
refusing the application for a rehearing, and therefore re- 
spectfully dissent therefrom. 

I am of opinion that the statute, which fixes the time and 
place for the meeting of the State board of equalization, is 
clearly mandatory, and not merely directory. It is, as it 
ought in justice to be, a matter of constitutional right, that 
every person, whose property is affected by the action of 
such a body, should have notice, either actual or constructive, 
of the time when, and the place where such meeting is to be 
constituted and held. To refuse arbitrarily the opportunity 
of personal presence to interested parties, would be a denial 
of that “due process of law” guaranteed by the constitution. 
Mead v. Larkin, at the present term. It can neither be in- 
tended, nor should it be tolerated, that such proceedings, 
which are quasi-judicial in their nature, should be conducted 
in secret deliberation, and ex parte. The owner of property 
assessed may be prejudiced by undue partiality in the matter 
of valuation, or by manifest errors of bad judgment, or even 
ignorance of fact or law on the part of the members of the 
board. Though the statute may secure no right of appeal 
in these cases to the tax-payer, it does not contemplate that 
he shall be remediless, for all such proceedings are subject 
to review by certiorari. This right might be rendered prac- 
tically nugatory, if the meetings of this body could be held, 
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regardless of law, at another time and place than that desig- 
nated, and without proper notice. “Such regulations for’ 
the protection of individual rights,” as a learned text-writer 
and jurist forcibly observes, ‘are reasonable, and they are 
demanded by justice and general convenience. On general 
principles, they must be regarded as mandatory, and a strict 
observance of their provisions held to be essential.” —Cooley 
on Taxation, 265; Cooley on Const. Lim. 356; Burroughs 
on Taxation, $$ 102, 141. 

I think these views are sustained by ample and almost 
uniform authority, including both the text-writers and the 
adjudged cases.— Thomas v. Gain, 35 Mich. 164 ; Philadelphia 
v. Miller, 49 Penn. St. 440; Hambleton v. Dempsey, 20 Ohio, 173; 
Lehman, Durr & Co. v. Robinson, 59 Ala. 219 ; Darling v. 
Gunn, 50 Til. 424; State Railroad Tax Cases, 92 U.S. 609; 
Nixon v. Ruple, 30 N. J. (Law Rep.) 60; State v. Parker, 34 
N. J. (Law Rep.) 352. 


Porter v. Smith. 


Action against Attorney-at-Law, for Money Had and Received. 


1. Fraud, as exception to statute of limitations.—Long before the adoption of 
the statute in reference to fraud and frauduient concealment as an exception 
to the statutes of limitation (Code, § 3242: Rev. Code, § 2946 ; Code of 1853, 
§ 2492), it was a settled doctrine of courts of equity, that when fraud had been 
concealed by a party against whom there was a cause of action, the statute of 
limitations did not begin to run in his favor, until the discovery of the fraud, 
or until the party aggrieved had bad a reasonable opportunity for discover- 
ing it. 

2. Same.—The application of this principle to courts of law, as enunciated 
by Lord Mansfield in Dree vy. Holbreck (Dougl. 654), though denied in New 
York, Virginia, and North Carolina, was supported by the weight of authority 
in the other States of the Union ; but, under the decisions of the courts adopt- 
ing it, it was doubttul whether the time, necessary to complete the statutory 
bar, commenced to run only from the discovery of the fraud, or whether a 
reasonable time was sllowed for bringing suit. 

3. Same.—This being the state of the law before the adoption of the stat- 
ute, as the legislature must be presumed to have known, the statutory limit of 
one year is prescribed as the reasonable time within which the aggrieved par- 
ty, seeking to avoid the operation of the statute ot limitations on the ground 
of fraud, or fraudulent concealment by the defendant, must institute his suit. 


AppEAL from the City Court of Montgomery. 

Tried before the Hon. Joun A. MINIs. 

This action was brought by William Porter, a non-resi- 
dent of the State, against James Q. Smith, to recover money 
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nos to have been collected by the defendant, as plain- 
tiff’s attorney, and not paid over on demand; and was com- 
menced on the 14th September, 1876. The complaint con- 
tained only the common money counts, each claiming money 
alleged to be due on the 9th November, 1871. The defend- 
ant pleaded the general issue, payment, and the statute of 
limitations of six years. To the several pleas setting up the 
statute of limitations, the plaintiff filed a special replication, 
as follows: “That heretofore, to-wit, in the year 1867, the 
said defendant was a practicing lawyer i in Alabama, and, as 
such lawyer, received from plaintiff, for collection, a claim 
against the Alabama and Tennessee Rivers Railroad Com- 
pany ; that plaintiff then was a citizen and resident of New 
York, and has so continued up to the present time; that 
defendant brought suit on said claim, against said railroad 
company, in the District Court of the United States at Mont- 
gomery, some time during the year 1867, and judgment was 
thereupon rendered in favor of the plaintiff, some time dur- 
ing said year 1867; that the money on said judgment was 
afterwards made by the United States marshal, and was by 
him paid over to said defendant, who was plaintiff's attor- 
ney; that on or about the 5th October, 1869, inquiry was 
made of said defendant, on behalf of said plaintiff, as to the 
condition of said claim, and his response was that said rail- 
road company was insolvent ; which response was dated the 
24th December, 1869. And plaintiff avers, that said defend- 
ant, at the time said representation was made, had already 
collected said money on said claim; and that said represen- 
tation was false; and that said defendant, knowingly, will- 
fally and fraudulently concealed from said plaintiff the fact 
of the collection of said money; and that by reason of said 
willful, false and fraudulent concealment of the fact that said 
money had been collected, plaintiff was prevented from 
making any demand on said defendant; for the payment of 
said money, or from bringing any suit against defendant for 
the recovery of the same, until after the expiration of six 
years after the collection of said money by said defendant. 
And plaintiff further avers, that a demand was made on said 
defendant, for the payment of said money, within six years 
after plaintiff received information that said defendant had 
collected said money; which information was received by 
plaintiff on the 3d day of April, 1875 ; and afterwards, before 
the commencement of this action, a ‘demand was made on 
said defendant, on behalf of plaintiff, for the payment of 
said money ; and this action was commenced within six years 
after the discovery by plaintiff that said money had been 


collected by defendant.” The court sustained a demurrer 
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to this replication, and its judgment on the demurrer is now 
assigned as error. , 


Sayre & Graves, for the appellant.—This action is not 
founded on a fraud—does not “ seek relief on the ground of 
fraud,” as those words are used in the statute.—Code, § 3242. 
It is simply an action for money had and received ; and the 
statute of limitations being pleaded, the plaintiff replies a 
fraudulent representation and concealment by the defendant, 
and the commencement of the action within six years after 
the discovery of the fraud. In such cases, the rule has been 
long settled, that the statute does not begin to run until the 
discovery of the fraud.—Snodgruss v. Br. Bank at Decatur, 
25 Ala. 161; Bailey v. Glover, 21 Wallace, 349; 15 Kansas, 
581. No legislation was necessary for such cases, and the 
statute was not intended to apply to them. Under section 
3231, “civil actions for any injury to the person or rights of 
another, not arising from contract, and not herein specifically 
enumerated,” are required to be brought within one year ; 
and section 3242 was intended, in such cases, to allow twelve 
months after the discovery of the fraud which constituted 
the cause of action ; or it may have been intended to give a 
cumulative remedy in other cases of fraud; but it never 
could have been designed to take away existing remedies, or 
to shield and protect the person guilty of the fraud. 


Rice & Winey, contra.—The replication was a departure 
from the complaint; the former being a common action of 
assumpsit, and the latter “seeking relief on the ground of 
fraud.”— Mc Aden v. Gibson, 5 Ala. 341. If the action can be 
supported on the ground of fraud, it was barred by the stat- 
ute of limitations.—Code, § 3242; Sumuels v. Ainsworth, 
13 Ala. 366; 4 J. B. Moore, 508. The replication is defec- 
tive, also, in its averments as to the particular facts consti- 
tuting the fraud, the time they were discovered, the diligence 
used, &c.—See Betts v. Lewis, 19 How. 72; Baubien v. Baubien, 
23 How. 119; Badger v. Badger, 2 Wall. 95; 1 Curtis, C. C. 
220; Kennedy v. Greene, 1 My. & K. 722; Stearns v. Page, 
7 How. 829; 9 Greenl. 131; 28 Miss. 434; 8 Allen, 131; 31 
Maine, 448; Wood v. Carpenter, decided by U. S. Supreme 
Court, and reported in Boston Law Reporter, for March 10, 
1880, p. 297. 


SOMERVILLE, J.—This case is determined by the con- 
struction of section 3242 of the Code of 1876, which reads as 
follows: “In actions seeking relief on the ground of fraud, 
where the statute has created a bar, the cause of action must 
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not be considered as having accrued, until the discovery by 
the aggrieved party of the facts constituting the fraud, a/ter 
which he must have one year within which to prosecute his suit.” 

The state of the law before the enactment of this statute, 
and touching this particular subject-matter, will throw some 
light upon the legislative intention. It is known to have 
been the long-settled doctrine of courts of equity, that if 
fraud has been concealed by a party, against whom there is 
a cause of action, the statute of limitations does not com- 
mence to run, until the fraud has been discovered, or until 
the party aggrieved shall have had reasonable opportunity 
afforded him for discovering it.—Angell on Lim. § 183 ; Snod- 
grass v. Branch Bank at Decatur, 25 Ala. 161; Coster v. Mur- 
ray, 5 John. (N. Y.) Ch. 522. The reason given by Lord 
Redesdale, in Hovenden v. Lord Annesley (2 Sch. & Lef. 634), 
was, that the conscience of the party being so affected, he 
ought not to be allowed to avail himself of the lapse of time. 
The first authoritative application of this principle to courts 
of law found encouragement, if not origin, in the apparent 
dictum of Lord Mansfield, uttered in Bree v. Holbreck, Doug. 
654, that “there may be cases which fraud will take out of 
the statute of limitations.” And while the soundness of the 
doctrine, as applicable to courts of law, has been denied in 
some of the States, including New York, Virginia, and North 
Carolina, we think the weight of authority in this country 
clearly supports the affirmative—Angell on Lim. § 186; 
Wear v. Skinner, 24 Amer. Rep. 517 (46 Md. 257). 

In courts of equity, the rule prevailed, that suit must be 
prosecuted, in all such cases, within a reasonable time after 
the discovery of the alleged fraud, while in courts of law it 
was doubtful whether time commenced to run only from the 
discovery of the fraud, or whether a reasonable time was 
allowed for instituting suit.—Johnson v, Johnson, 5 Ala. 90. 
We take it for granted that an appreciation of this difficulty 
confronted the law-making power, when the statute under 
consideration was enacted. The legislature meant to desig- 
nate “one year,” as a reasonable time, within which the party 
aggrieved should prosecute his suit, in all cases where he 
sought relief from the operation of a bar created by the stat- 
ute of limitations, where that relief was based upon the 
fraud, or fraudulent concealment of the defendant. 

The suit in this case, not having been commenced within 
the space of one year from the discovery of the fact that the 
appellee had collected and converted the money in question 
to his own use, was barred by the statute of limitations. 
The demurrer was properly sustained to the replication filed 
by appellant to pleas numbered 3, 4, and 5. 
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It is unnecessary to consider the other questions raised 
by the record. 
The judgment is affirmed. 


Hosea v. Talbert. 
Action on Promissory Note, by Payee against Makers. 


1. Waiver in note, of exemptions; presumption in favor of judgment.—In an 
action on a promissory note, which is not set out, but in and by which, as the 
complaint averred, ‘*the defendants waived all constitutional and statutory 
exemptions ;” judgment on verdict being rendered for the plaintiff, on issue 
joined on the plea of non est factum, but without incorporating in it the 
waiver of exemption ; this court will not reverse, on account of the refusal to 
amend the judgment by setting out the waiver, when the record does not show 
on what evidence the action of the court below was based: ip the absence of 
the evidence, the presumption will be indulged that it justified the refusal to 
amend. 


APPEAL from the Cireuit Court of Marengo. 
Tried before the Hon. Lurser R. Smiru. 


EvuGEeNE McCaa, for appellant. 
W. E. & R. H. CLarke, contra. 
BRICKELL, C. J.—The complaint is founded on a prom- 


issory note, and, after describing the note, contains an aver- 
ment, “that in and by said note the said defendants waived 
all constitutional and statutory exemptions under the con- 
stitution and laws of Alabama.” Two of the defendants 
did not appear, or plead. Five of them pleaded non est 
Jactum, and the statute of frauds. A demurrer was sustained 
to the latter plea, and issue was joined on the other; and 
there was a verdict and judgment for the plaintiff. Sub- 
sequently, the plaintiff moved to amend the judgment-entry, 
so that it would recite and declare the waiver by defendants 
“of exemptions under the constitution and statutes of this , 
State.” The motion was overruled, and that is the matter 
of error assigned by the appellant. 

It is not shown, by bill of exceptions or otherwise, what 
evidence was introduced in support of, or in opposition to 
the motion to amend the judgment, nor upon what ground 
the motion was overruled. In this state of the record, it 
must be presumed, in support of the judgment of the pri- 
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mary court, that there was before it sufficient evidence to 
authorize the judgment. A party complaining of error, is 
bound to show it affirmatively. An appellate court may 
not see clearly that the judgment complained of is right : 
unless it is clearly and affirmatively shown to be erroneous, 
the presumption of correctness must prevail.—l Brick. Dig. 
781, $$ 118-120. It is not unreasonable to presume that, 
upon an examination of the note, the court was satisfied the 
intention to waive was expressed too vaguely, or ambigu- 
ously, for any effect to be-given to it; or that the words, 
which the plaintiff construed as a waiver, would not bear 
that construction. The complaint does not set out that part 
of the note, either according to its tenor and effect, or in 
hee verba; but contains no more than an averment of the 
conclusion reached by the pleader from his own examination 
of it. That conclusion may have been erroneous. It is un- 
necessary to speculate as to the facts which may have been 
shown to the court, compelling a refusal of the motion to 
amend. The refusal is not affirmatively shown to have been 
erroneous, and, of consequence, the judgment must be 
affirmed. 

The appellees have waived the cross-assignment of errors, 
in the event the assignment in chief does not prevail; and 
they are not, of consequence, considered. 


Affirmed. 


Scott v. Ware. 
Robinson v. Ware. 
Lehman, Durr & Co. v. Ware. 


Bill in Equity for Foreclosure of Mortgage ; and Petitions for 
Rents and Profits in hands of Receiver in another suit. 


1. Rents and profits, as between mortgagor and mortgagee. —When the mort- 
gagor is allowed to remain in possession after the law-day of the mortgage, 
although default has been made in the payment of the secured debt, he is 
entitled to take the rents and profits to his own use, unless they are specifi- 
cally pledged; and the mortgagee can not assert a right to them, as a legal 
incident of the mortgage, although he may claim and intercept them by exer- 
cising either his legal or equitable remedies ; that is, by notice to the tenant 
to pay the rents to him as they accrue, or by entry on the lands, or by recov- 
ering the possession by action at law, or by filing a bill for foreclosure, and 
—s a receiver of the rents and profits appointed ; but merely filing a bill 
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for foreclosure, without the appointment of a receiver, does not interfere with 
the mortgagor’s right to the rents and profits, : 

2. Receiver; when appointed under bill of foreclosure.—The appointment of a 
receiver is not a matter of course under a bill for the foreclosure of a mort- 
gage: to authorize such appointment, it must be clearly shown, by allegation 
and proof, that the mortgage security is inadequate, and that the mortgagor is 
insolvent ; or fraud, or imminent peril to the rights of the mortgagee, must be 
established. 

3. Same; under creditors’ bill, filed by mortgagee. —The mortgagee having 
filed a general creditors’ bill, against the executor and devisees ot the deceased 
mortgagor, with others holding under them ; alleging the insolvency of the 
executor, and that he was relieved by the will from giving any bond, and ask- 
ing the appointment of a receiver to take possession of all the property of the 
estate, including the mortgaged lands ; this does not fasten any lien on the 
rents and profits of the mortgaged lands, as in favor of the complainant as 
mortgagee, nor in any way epure to his benefit as mortgagee; since the pos- 
session of the receiver is taken and held for the benefit of the parties to the 
suit, und strangers can vot claim any benefit from it. 

4. Same; rents and profits in hands of receiver, after dismissal of bill —Such 
bill having been dismissed en demurrer, because it showed that the com- 
plainant’s debt was barred by the statute of limitations, but without preju- 
dice to the rights of the complainant as mortgagee, the rents and profits 
in the hands of the receiver belong to the devisees, or to those who have 
succeeded to their rights; and the mortgagee can not claim them in the 
hands of the receiver, nor intercept them by filing a bill to foreclose his 
mortgage. ~ 

5. Devised lands; title and rights of devisee.—Wheu lands are devised, the 
title vests in the devisee from the moment of the testator’s death, subject to 
the exercise of the statutory powers with which the personal representative is 
clothed for the protection of creditors ; and the devisee may alien and convey 
his right and title to another, though the lands would remain liable tor debts 
as before. 

6. Transfer of receivership from one cause to another.—Cases may arise, in 
which it would be the duty of the court, on dismissing a bill, to retain the 
custody of the property and funds in controversy, and to continue the receiv- 
ership ; or even to transfer the receivership to another suit, then pending in 
the court, between the same parties, and involving their rights and equities 
in and to the same property ; but such transfer could never be ordered, unless 
the second suit presented a state of facts which would have authorized the 
appointment of a receiver in the first instance. 


APPEALS from the Chancery Court at Montgomery. 

Heard before the Hon. H. Austm1. 

These four cases were closely connected, and originated in 
the same state of facts. Geo. S. Scott, the appellant in two 
of the cases, filed his bill in said Chancery Court at Mont- 
gomery, on the 1st September, 1873, as a judgment creditor 
of Robert J. Ware, deceased, suing on behalf of himself and 
all other creditors who might intervene, against the executor 
and devisees under the will of said decedent; seeking to 
subject the devised lands to the payment of the debts due 
to the complainant and other creditors. Lehman, Durr & Co., 
a mercantile partnership in Montgomey, were in possession 
of one tract of land, by purchase from Robert Y. Ware, who 
was the executor and one of the devisees ; and William Rob- 
inson was in possession of another tract, by purchase at 
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execution sale against Mrs. A. A. Ware, the testator’s widow, 
who was also one of the devisees; and both said Robinson 
and Lehman, Durr & Co. were made defendants to the bill. 
On the 4th January, 1874, pending that suit, an application 
was made for the appointment of a receiver, on the ground 
that the executor was insolvent, and was relieved by the 
will from giving any bond; and W. T. Hatchett was there- 
upon appointed receiver, and was directed to take possession 
of all the property of the estate; and the parties in posses- 
sion of the lands afterwards delivered them up to him, under 
the orders of the court. In April, 1879, the chancellor sustain- 
ed a demurrer to the bill, and dismissed it, on the ground that 
the complainant’s debt was barred by the statute of limita- 
tions ; but the dismissal was without prejudice to his right 
to file a bill for the foreclosure of a mortgage, which he held 
on the lands claimed by Lehman, Durr & Co. and Robinson, 
and which he had attempted to set up by an amendment to 
his bill. On appeal to this court by the complainant, the 
chancellor’s decree was in all things affirmed, as shown by 
the report of the case.—Scott v. Ware, 64 Ala. 174. 

On the 24th October, 1879, the complainant filed his petition 
in said cause, addressed to the chancellor, asking that the re- 
ceiver be instructed to pay over to him the rents and profits in 
his hands arising from the mortgaged lands, or that he be 
allowed to sue the receiver at law; and on the 26th Febru- 
ary, 1880, he filed a bill for the foreclosure of his mortgage, 
asking the appointment of a receiver, and claiming that he 
was entitled to the rents and profits in the hands of the 
receiver in the other suit. Petitions were also filed by 
Lehman, Durr & Co. and Robinson, after the dismissal of 
Scott’s bill in the first suit, each asking the restoration of 
possession of the lands which had been taken from them 
respectively, and claiming the rents and profits thereof in the 
hands of the receiver. The chancellor held that Scott was 
not entitled to the rents in the hands of the receiver, either 
under his petition in the first suit, or under his bill to fore- 
close. He also refused to order the rents and profits to be 
paid over to Lehman, Durr & Co. and Robinson, and dis- 
missed their respective petitions; but without prejudice to 
their rights to present their claims, by petition or cross-bill, 
in another suit then pending in the court, under a bill filed 
by Robert Y. Ware, the executor, for a final settlement of his 
trust; and he ordered the receivership to be transferred to 
that cause, and continued for further orders therein. Scott 
now appeals from the dismissal of his petition, and from the 
refusal to allow him the rents in his foreclosure suit ; and 
Lehman, Durr & Co. and Robinson each appeal from the 
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decree dismissing their respective petitions, and here assign, 
the same as error. 


W. A. Gunter, for Scott, appellant in two cases.—1. The 
theory of a mortgage, at law, is, that the mortgagee is the 
owner of the fee; that the mortgagor, while remaining in 
possession, is merely the tenant at will, or at sufferance, of 
the mortgagee ; and that the rents and profits accrue to the 
mortgagee, as the owner of the legalestate. In equity, there 
is no substantial difference as to his legal rights, though he 
is regarded as a trustee of the property, and of the rents and 
profits, until his debt is paid.— Toomer, Sykes & Billups v. 
Randolph, 60 Ala. 356; Conrad v. Atlantic Insurance Co., 
1 Peters, 441 ; Jones on Mortgages, § 18; Duval’s Heirs v. 
McLoskey, 1 Ala. 703; Knox v. Easton, 38 Ala. 345; Paulling 
v. Barron, Meade &: Co., 32 Ala.9; Barker v. Bell, 37 Ala. 
354. The execution and delivery of the mortgage operates 
like a conveyance in fee, to vest the property in the mort- 
gagee ; and under the statute of uses, and 4th Anne, c. 16, 
sec. 9 (Code, § 2177), puts the mortgagee in possession, by 
transferring to him the possession of the mortgagor, or 
grantor ; though it is provided, for the benefit of the tenant, 
that he shall not be liable for rent which he has paid before 
notice of the conveyance.— Vansony v. U.S. Bank, 4 Ala. 74T ; 
Woodward v. Parsons, 59 Ala. 628 ; Marx v. Marx, 51 Ala. 223. 

The rents and profits, then, of the mortgaged property, 
especially after the law-day of the mortgage, belong to the 
mortgagee, as an incident of his right of property in that 
which produces them, and notice is only necessary to protect 
the tenant, or party in actual possession, from loss by pay- 
ment to the mortgagor.— Mansony v. Bank, 4 Ala. 747 ; Hutch- 
inson v Dearing, 20 Ala. 804; Watford v. Oates, 57 Ala. 290; 
Wilson v. Wilson, Law Rep. 14 Eq. Cases, 32 ; Reesden v. Pope, 
Law Rep. 3 Exch. 276; Kerswell v. Bishop, 2 C. & J. 529; 
Pope v. Biggs, 9 B. & C. 245; Moss v. Gallimore, 1 Doug. 279 ; 
4M. & R. 193; Coker v. Pearsall,6 Ala. 542. The mort- 
gagor may lawfully receive and hold the rents as his own, 
until the mortgagee does some act which puts an end to the 
tenancy at sufferance, and shows that the mortgagor no 
longer has any authority to collect them; and when he does 
thus interpose, as he may at any time, he becomes entitled to 
all the rents not then actually paid, and may sue on contracts 
made by the mortgagor.— Burrows v. Gradin, 3 Dowl. N.S. 
213; 7 Jur. 942; Hutchinson v. Dearing, 20 Ala. 804; and 
authorities above cited. 

2. When a receiver is appointed in a cause, he holds for 
the benefit of the party who has the better right, whether 
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the appointment was made at his instance, or at the instance 
of another; and it is immaterial whether he was made a party 
in the first instance, or became a party during the progress 
of the cause.—High on Receivers, $$ 1-15, 134-9. Any one 
who interferes with the possession of a receiver, or sues him 
without leave of the court, is guilty of a contempt.—ZJb. § 163. 
The appointment operates as an injunction against parties as 
well as strangers from interfering in any way with his posses- 
sion or rights. But, while his rights and possession are care- 
fully protected by the court, his appointment is not allowed 
to prejudice the rights of others, whether parties or strangers. 
The rights of parties are involved in the suit, and are neces- 
sarily protected and guarded ; and when strangers intervene 
by notice and petition, as they may do at any time, their 
rights are equally protected —Jb. $$ 688, 656; Beverly v. 
Brooke, 4 Grattan, 187; Lilicott v. Warford, 4 Md. 80. A 
prior mortgage, not a party, desiring the benefit of the rents, 
can give notice, and ask the surrender of possession; or he 
may file a bill, and ask the extension of the receivership to 
his suit.— Howell v. Ripley, 10 Paige, 43; Thomas v. Brig- 
stocke, 4 Russ. 64. 

3. The appellant in this case, at the October term, 1879, 
immediately upon the dismissal of his creditor’s bill, gave 
notice of his mortgage to the receiver, and followed it up by 
his application to the court for the surrender of the posses- 
sion, or for leave to sue the receiver. This was all he could 
do in the assertion of his rights as mortgagee, and it was all 
the law required him to do. From that time, he is to be 
regarded as in actual possession ; and the refusal of the court 
to order the surrender of possession by the receiver, can not 
prejudice his legal rights. At that time, the rent for the 
year 1879, amounting to $1,975, was not only not collected, 
but was not due ; and of the rent for the-year 1878, there was 
$500 still uncollected. As to these sums, the appellant’s 
right as mortgagee seems clear and indisputable, though 
denied by the chancellor.—Mansony v. Bank, 4 Ala. T47; 
Hutchinson v. Dearing, 20 Ala. 804; 10 Paige, 47; 4 Russ. 64. 

4. But it is insisted that his right to the rents accruing 
or collected from and after the filing of his amended bill, 
asking to be made a party to the creditor’s bill as mort- 
gagee, is equally clear. His right results from the nature of 
his estate, as established by the authorities first above cited, 
and also from the condition ot the property at the time, 
being in the custody of the receiver. The amendment was 
allowed, and the appellant was a party to the suit as mort- 
gagee, until the final decree was rendered. If he is to be 


regarded as already a party to the suit, his rights as mort- 
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gagee were entitled to the protection of the court, when 
brought to its notice in any manner, and the receiver would 
hold for his benefit. If he is to be regarded as a stranger, 
intervening for the first time pro interesse suo, he was equally 
entitled to protection. In either character, he could not ask 
the appointment of another receiver, as the court already 
held possession of the property. If the amended bill has 
no other force or effect, it must certainly be allowed to 
operate as an act en pais—as notice and assertion of the 
mortgagee’s claim to the rents, which is all that is necessary 
to terminate the mortgagor’s right to them. “ When the 
court intervenes, the equities of the parties ought to be 
determined by a reference to what might have been done by 
any one of them, under the powers given by their security ; 
and, therefore, their priorities must be regulated by a refer- 
ence to their powers.”—Reeve v. Whitmore, 4 DeGex, 
J.& 8S. 20. 

5. The dismissal of the creditor’s bill is not to be 
regarded as an adverse adjudication to the rights of the 
mortgagee. On the contrary, the dismissal was expressly 
declared to be without prejudice to the rights of the com- 
plainant as mortgagee; that is, not only without prejudice 
to his right to foreclose his mortgage, but without pre- 
judice to his right to the rents and profits, which he had 
brought to the notice of the court, and asserted in every 
legal way. The decree of dismissal was, in effect, only 
refusing to grant him relief as mortgagee in that suit, but 
leaving him full liberty to assert all his rights as mortgagee 
in another suit; it was simply declining to pass upon his 
rights at all, leaving them to be enforced in another pro- 
ceeding. And it must be remembered that the dismissal 
was not at the instance of the mortgagor, or of any one 
claiming to have succeeded to his rights: it was at the 
instance of the devisees of other lands, who invoked the 
statute of limitations to prevent the subjection of their 
lands to the payment of the testator’s debts. As to the 
mortgaged lands, no question arose between the mortgagee 
and those who had succeeded to the rights of the mort- 
gagor; and none could arise, as regards the rights to the 
rents, after notice by the mortgagee of his claim, or any act 
manifesting his intention to assert his rights.—Authorities 
first above cited. If the mortgagee has lost his right to 
these rents, it must be through the pendency of the suit in 
which he sought to enforce them, and through the pos- 
session of the receiver, the mere ministerial officer of the 
court, whom he could not have sued at law; and thus the 
act of the court, in taking and holding possession of the 
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mortgaged property, is allowed to work manifest injustice to 
the rights of the suitor.—Lllicott v. Warford, 4 Md. 80; 
Beverly v. Brooke, 4 Grattan, 187. 


Tuos. H. Warrs, for Robinson, one of the appellants, 
cited High on Receivers, § 833; Field v. Jones, 11 Geo. 
413; Cullum v. Erwin, 4 Ala. 452; Andrews v. Cowles & 
Ledyard, 39 Ala. 125. 


D. Cropton, for Lehman, Durr & Co., appellants, cited 
High on Receivers, § 145 ; Searles v. Railroad Co., 2 Woods, 
621; Robinson v. Ford, 3 Edw. Ch. 441 ; Hughes v. Hatchett, 
55 Ala. 631. 


P. T. Sayre, and R. M. Wriutamson, for Ware, Molton, and 
others, appellees in each case, cited High on Receivers, 
§$ 639, 642; Adair v. Wright, 16 Iowa, 385; Hughes v. 
Hatchett, 55 Ala. 639. 


BRICKELL, C. J.—These causes were argued and sub- 
mitted, and will be decided in connection. The cases in 
which Scott is appellant, each involving the same question, 
will be first considered. To the clear apprehension of the 
question, it is better to state the facts—the origin, nature, 
and history of the controversy. 

Robert J. Ware died in 1867, the owner of considerable 
personal property, and seized and possessed of a large and 
valuable real estate. Before his death, he made and pub- 
lished his last will and testament, which, after his death, was 
duly admitted to probate. Thereby, his two sons, James H. 
and Robert Y. Ware, were nominated and appointed execu- 
tors, and relieved from giving bond for the faithful perform- 
ance of their duties. Robert Y. alone qualified as executor, 
and assumed to perform the duties and trusts of administra- 
tion. The testator, at his death, was indebted to Charles T. 
Pollard, as executor of Thomas M. Cowles, in a large sum, 
which was secured by mortgage on real estate, devised to 
the testator’s daughter, Mary W. Molton, for life, remainder 
over, on her death, to her husband and children. The only 
remaining note due to Pollard, secured by the mortgage, was 
transferred to the appellant, Scott. Thereon, on the 25th 
September, 1872, in the Circuit Court of Elmore, appellant 
obtained judgment by confession, against the executor, 
Robert Y. Ware, for the sum of twenty thousand and eigh- 
teen dollars, besides costs ; upon which execution was issued, 
and returned No property found. 

On the first September, 1873, the appellant, suing as well 
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for himself, as all other creditors of the testator, filed in the 
Court of Chancery of Montgomery county, an original bill 
against the executor, the devisees, and purchasers from them 
of lands devised, for the marshalling of the assets of the tes- 
tator, and for a sale of the lands devised, for the payment of 
debts ; averring the insolvency of the executor, and his waste 
of the assets. The bill avers the rendition of the judgment 
against the executor, and the issue and return of execution 
thereon; but makes no reference to the mortgage aforesaid, 
nor any claim to priority over other creditors. On the 5th 
January, 1874, in that suit, the appellant applied to the 
court for the appointment of a receiver, “ to take possession 
and charge of the property of the estate of Robert J. Ware, 
deceased,” because of the insolvency of the executor, his 
neglect of his duties, and waste of the assets. On the 19th 
January, 1874, after the court had afforded the executor an 
opportunity to give bond, and he had failed, a receiver was 
appointed to “take charge and control of all the property of 
the estate of Robert J. Ware, deceased, and hold and pre- 
serve the same until the further order of the court.” On the 
6th of September, 1875, by leave of the court, the appellant 
amended his bill, by averring the mortgage, and that the 
premises were insufficient for the payment of the mortgage 
debt; praying that the mortgage “ be foreclosed, at the time 
of the sale of the other property mentioned in his original 
bill, for the payment of his debt,” &e. The cause progressed 
in the Court of Chancery, until the 26th April, 1879, when a 
decree was rendered, dismissing the bills, original and 
amended, without prejudice to any right the appellant had 
as mortgagee ; which decree was, on appeal to this court, 
affirmed. 

From his appointment, the receiver had rented all the 
lands of the testator, including the mortgaged premises ; and 
they were rented for the year when the decree of dismissal 
was rendered, the rent not falling due until the end of the 
year. On the 24th October, 1879, the accounts of the re- 
ceiver not having been settled, and no order of discharge 
granted to him, the appellant presented to the chancellor a 
petition, averring the insufficiency of the mortgaged premises 
to pay the mortgage debt, and that the rents in the hands of 
the receiver, with the value of the premises, was not adequate 
to payment in full ; and praying that the receiver be ordered 
to pay him the rents, or that he be permitted to sue for them 
at law. This petition was overruled and denied, at the April 
term, 1880, of the court. 

On the dismissal of appellant’s original and amended bills 
aforesaid, he gave the receiver notice of the mortgage, and 
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that he claimed the rents in his hands, collected and uncol- 
lected. On the 26th February, 1880, the appellant filed an 
original bill for the foreclosure of the mortgage, against the 
executor, and the devisees of the lands. The bill avers the 
insufficiency of the mortgaged premises to pay the mortgage 
debt, the insolvency of the executor, and his waste of the 
personal assets ; avers a right to the rents in the hands of 
the receiver, and claims their application to the mortgage 
debt. An original bill was pending in the court, filed by the 
executor, for a settlement of his administration, and the mar- 
shalling and distribution of the assets. The chancellor or- 
dered a settlement of the accounts of the receiver, and trans- 
ferred the receivership to the cause in which the executor 
was the party complainant, and continued it, for the purposes 
of collecting the future rents and profits of the real estate. 
In that cause, the appellant filed a petition, claiming the 
rents and profits of the mortgaged premises. A decree was 
finally rendered disallowing his claim to rents, except such as 
should accrue after the filing of his bill of foreclosure. The 
correctness of that decree is the question involved in each 
of the cases in which Scott is appellant. 

While, in a court of equity, a mortgage is regarded as a 
mere security for a debt—the debt being the principal, and 
the mortgage an incident ; it is in a court of law regarded as 
a conveyance of an immediate estate in lands, passing to 
the mortgagee a present right of entry and possession, if 
there is not expressly, or by fair implication, a reservation to 
the mortgagor of possession until default in the performance 
of the condition. Before default in the performance of the 
condition, all that remains in the mortgagor is the right, on 
performance, to be restored to his original estate. On the 
expiration of the law-day, if he makes default, the estate 
vests absolutely in the mortgagee : it is freed from the con- 
dition annexed to it in its creation. If the mortgagor is suf- 
fered to remain in possession, he is the mere tenant at will, 
or, perhaps, more properly Epa the tenant by suffer- 
ance, of the mortgagee. While in possession, he is entitled 
to the rents and profits—not as the agent or bailiff of the 
mortgagee, for there is no liability resting upon him to ac- 
count for them ; but as the tenant in possession, and as to all 
the world, but the mortgagee and those claiming under him, 
the owner of the estate. For, though his estate is divested 
by breach of the condition, of that breach only the mort- 
gagee and his privy in estate can take advantage.— JVelsh v. 
Phillips, 54 Ala. 309 ; Pauling v. Barron, 32 Ala. 11 ; Barker 
v. Bell, 37 Ala. 358. On his death, in possession, his widow 
is entitled to dower as a legal right, as against all the world 
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but the mortgagee, and, as against him, in subordination to 
the mortgage (Boynton v. Sawyer, 35 Ala. 497 ; Fry v. Mer- 
chant’s Ins. Co., 15 Ala. 810); and his heir is in by descent, 
entitled to the rents and profits. —Br. Bank Mobile v. Fry, 
23 Ala. 770. Therefore, it was said by Lord Mansfield, in 
King v. St. Michaels, Doug. 630, in speaking of the relation 
of the mortgagor as to all the world except the mortgagee : 
“It is an affront to common sense to say the mortgagor is 
not the real owner.” 

When the condition of the mortgage is broken—when there 
is default in the payment of a debt it is intended to secure— 
the mortgagee may, if the power is conferred, proceed to a 
sale of the premises. When the power is conferred, a sale 
in conformity to it has all the effect of a decree of strict fore- 
closure: the legal and equitable estate unite in the pur- 
chaser, freed from all right of redemption, other than that 
secured by the statute to the mortgagor, and to judgment 
and mortgage creditors.—Childress v. Monette, 54 Ala. 317. 
Or the mortgagee may not exercise the power ; or it may not 
be conferred: he has other remedies, to any or all of which 
he may resort, and may pursue them concurrently, without 
being compelled to an election. 1. He may resort to any 
legal or equitable remedy, to which any other creditor, hav- 
ing a debt past-due, is entitled. 2. He may terminate the 
permissive tenancy of the mortgagor by entry, or by eject- 
ment for the recovery of possession. 3. He may resort to 
equity for a foreclosure and sale to satisfy the debt—Duval 
v. McLoskey, 1 Ala. 708; Micou v. Ashurst, 55 Ala. 607 ; Kerr 
on Inj. 191. But, if he does not enter, or bring ejectment— 
if he does not displace or disturb the possession of the 
mortgagor—the latter is regarded as the owner, entitled to 
take the rents and profits. This right may be displaced, by 
notice to the tenants that the rents and profits are claimed 
by, and must be paid to the mortgagee. After such notice, 
no payment to the mortgagor, of rent past-due, or of rent 
accruing, unless it be of rent which had accrued before the 
mortgagee was entitled to enter, can be sustained against 
him. But all payments of rents to the mortgagor, which had 
accrued before notice, or before entry, will be sustained. 
When there is no specific pledge of rents and profits, it is 
not, as is so strongly insisted by the counsel of appellant, as 
a mere legal incident to the mortgage, that the mortgagee 
can claim to take them. When he takes them, it is in con- 
sequence of his possession of the premises, or when, resort- 
ing to equity for a foreclosure, be obtains the appointment of 
a receiver.— dryall v. Pitts, T3 N. Y. 239; Douglas v. Cline, 
12 Bush (Ky.), 608 ; Bell v. Mayor, 10 Paige, 49. 
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Rents accruing at the time of sale under a decree of fore- 
closure, do not pass to the purchaser, until he is entitled to 
enter and take possession of the premises. The mortgagee 
not having obtained a lien upon them, by procuring the ap- 
pointment of a receiver, the mortgagor, or the owner of the 
equity of redemption, is in law entitled to them.—Aséor v. 
Turner, 11 Paige, 436 ; Gilman v. lll. and Miss. Telegraph Co., 
91 U. S. 603. After notice to the tenants, by virtue of the 
statute dispensing with attornment to render effectual a con- 
veyance (Code of 1876, § 2177), the possession of the tenant 
becomes that of the mortgagee. He stands, in many respects, 
in the relation of a landlord ; the possession of the tenant is 
his possession.— Mansony v. U. S. Bank, 4 Ala. 735; Cham- 
bers v. Mauldin, lb. 477; Coker v. Pearsall, 6 Ala. 542; Knox 
v. Eastcn, 38 Ala, 345; Marx v. Marx, 51 Ala. 222. 

A mortgagee, therefore, claiming rents and profits, after 
his right of entry has accrued, must be active in making 
claim. The right of the mortgagor to them cannot be inter- 
rupted, unless the mortgagee enters, or give notice to the 
tenants in possession ; or unless, pending a bill for fore- 
closure, he obtains, in aid of it, the appointment of a re- 
ceiver. As a mere incident to his legal estate, they do not 
accrue to him. The mere filing of a bill of foreclosure will 
not interrupt the right of the mortgagor in possession, or of 
those claiming under him, to take the rents and profits. The 
right can be interrupted, when the mortgagee resorts to 
equity for a foreclosure, not having entered or given notice 
to the tenants, only by obtaining the appointment of a re- 
ceiver. Such an appointment is not a mere matter of course 
in aid of the foreclosure suit. There must be shown clearly, 
by allegation and by evidence, that the mortgage security is 
inadequate, and the mortgagor insolvent ; or some case of 
fraud, or of imminent peril to the rights of the mortgagee, 
before the court will exercise the power of appointing a 
receiver, displacing the possession of the mortgagor.—High 
on Receivers, $$ 639-644; Hughes v. Hatchett, 55 Ala. 639. 

It is apparent that, until after the dismissal of the credit- 
ors’ bill, the appellant, as mortgagee, had not been active in 
making claim to the rents and profits—had taken no step, 
indicating a purpose to displace the right of the mortgagor, 
or of those claiming under him, to take and hold them. The 
bill, on which he obtained the appointment of a receiver to 
take them, did not distinguish them from the rents and 
profits of other real estate of the testator, and treated the 
rents and profits of all as a common fund, in which all the 
creditors of the testator had, the right to participate, upon 


terms of equality. In that suit, the appellant was pursuing, 
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as was his right, the remedy of a mere creditor of the testator, 
as essentially as if it had been a suit at law against the 
executor, founded on the past-due promissory note; a 
remedy open to all other creditors of the testator, pursued 
as well for their benefit, as for that of the appellant, and in 
which all were invited to join. The receiver was appointed to 
take and hold the assets, real and personal, of the testator, 
including the mortgaged premises, because of the insolvency 
of the executor, and because he was without bond for the 
faithful performance of his duties. The exigencies of the 
case made by the bill were satisfied, when he was charged 
with the custody and preservation of the assets, for the 
benefit of creditors, whose claims were a primary liability 
upon them, and then for the benefit of legatees and devisees ; 
and this, it must be observed, was the whole scope of his 
appointment. There was, when the appointment was made, 
no averment in the pleadings, no information communicated 
to the court, of the fact of the mortgage, nor any right 
claimed under it. True, it was subsequently introduced 
(whether properly or not, is not a matter of importance 
now), by an amended bill, averriug its insufficiency as a 
security for the debt, praying its foreclosure, and that for 
the balance of the debt it should fail to pay, the appellant 
should be paid on an equality with other creditors. The in- 
solvency of the estate of the testator—its insufficiency to 
meet all the claims of creditors chargeable upon it— was not 
averred ; and the whole theory of the pleadings was, that 
there was a sufficiency of assets for that purpose. It is ob- 
vious that, at no stage of the proceedings in that suit, 
was there a case made by the pleadings which would have 
justified the appointment of a receiver to take the rents 
and profits for the benefit of the appellant as mortgagee. 
The only case made, was for the appointment of a_ receiver 
to take charge of the assets for the benefit of creditors and 
legatees and devisees. 

We are not questioning collaterally the regularity and pro- 
priety of the order in that cause appointing a receiver. It is 
a sumple inquiry as to the operation and effect of the ap- 
pointment, which can be satisfactorily resolved in no other 
way, than by ascertaining what it was proper and right for 

-the court to do, in the case before it, and which it must be 
presumed the court did and intended. There is no room 
for the contention, that the receiver was appointed for the 

benefit of the appellant as mortgagee. The appointment 
was intended solely for the purposes of suit, and for the pro- 
tection of the rights and interests involved in it—the rights 
and interests of creditors of the testator, and of legatees 
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and devisees, which had been under the care and protection 
of the executor, whose authority was displaced, because of 
his insolvency and inability to give bond for the faithful per- 
formance of his duties. 

The appointment of a receiver is for the benefit, and on 
behalf of all the parties in interest, and not for the benefit 
of strangers to the suit. He holds for the benefit of all 

arties, until the termination of the suit ; and then for the 
Penefit of the parties ascertained to have the right to the 
property or fund in controversy.—2 Story’s Eq. §$ 829; 
Howell v. Ripley, 10 Paige, 46. When the rights of strangers 
are affected, they can apply to the court to be heard pro in- 
teresse suo ; and the court will protect them from any inequi- 
table interference by the receiver, its own officer. But a 
stranger can claim or derive no benefit from the appointment 
of a receiver. While, if he intervenes, he will be protected 
from any diminution ot his rights or equities because of the 
receivership, it can not operate to enlarge such rights. He 
can not claim and derive from it a benefit to which he would 
not have been entitled if there had not been a receiver ap- 
pointed, and the parties to the suit had remained in the con- 
dition in which they were when the receiver was appointed. 
Howell v. Ripley, supra. Therefore is the general rule, that 
a junior mortgagee, proceeding, as he may, to foreclose 
without making parties senior incumbrancers, and obtaining 
in aid of the foreclosure a receiver of the rents and profits 
pending the suit, obtains a specific lien upon them, and is 
entitled to them, until the senior mortgagee applies for and 
obtains a receiver in a suit for foreclosure. Then, the senior 
mortgagee will acquire a right to, and a lien upon subse- 
quently accruing rents; and not upon rents past-due, which 
are in, or may come to the hands of the first receiver.—High 
on Receivers, § 688 ; Howell v. Ripley, supra; Post v. Durr, 
4 Edw. Ch. 412. 

In Thomas v. Brigstocke, 4 Russell, 64 (4 Eng. Ch. 64), a 
receiver had been appointed in a suit for establishing 
the will of the mortgagor, and had received the rents 
during the pendency of the suit. The mortgagee, who was 
not a party to the suit, gave notice to the tenants of the 
mortgaged premises to pay the rents to him, which was 
disregarded, in consequence of the appointment of a re- 
ceiver. Subsequently, he filed a petition, claiming the 
rents, and for the discharge of the receiver. The receiver 
was discharged, but the ciaim to rents was disallowed. The 
master of the rolls, whose decree was aftirmed by the Lord 
Chancellor, said: “A mortgagee is entitled only to such 


rents as become due when he is in possession of the mort- 
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gaged premises. His notice to the teuants could not divest 
the possession of the receiver, which was, in truth, the 
possession of those who claimed under the will of the mort- 
gagor. For the purpose of divesting the possession of the 
receiver, an application to the court was necessary ; and it 
seems that the mortgagee actually made application a few 
mouths since, and obtained an order for the discharge of the 
receiver. From the time of the discharge of the receiver, or, 
perhaps, from the time when his application was made for 
the discharge, he may be considered in possession ; but he 
can have no intermediate rents, when he was out of pos- 
session.” 

In Gresley v. Adderley (1 Swanst. 579), the mortgagee of a 
term claimed an account of rents and profits in the hands of 
a receiver, accruing before the expiration of the term. The 
mortgagee was not a party to the suit in which the receiver 
was appointed. The account was denied him, Lord Eldon 
saying: “TI apprehend that, when the court interposed to 
receive the rents, beyond what was required for keeping 
down the interest on incumbrances, all the surplus rent, after 
payment of interest, was received for the benefit of the heir. 
I think that the mortgagee of a term, if he chooses not to lay 
his hands on the rents during the term, must be in the situation 
of a mortgagee in fee, who has suffered the rents to be ap- 
plied for purposes other than the satisfaction of his security.” 

The appointment of a receiver being solely for the benefit 
of the parties to the suit, intended for the preservation of the 
fund pending the litigation, to be paid ultimately to the 
party prevailing, there is no principle upon which the ap- 
pellant, as a mortgagee, can claim from the receiver a retro- 
spective account of rents and profits. It will not be insisted 
that he could have claimed such an account from the execu- 
tor, or the devisees of the testator, if they had remained in 
possession, undisturbed by the appointment of a receiver. 
The truth is, the bill against them, on which the appoint- 
ment of a receiver was obtained, having failed and been dis- 
missed, the possession of the receiver was their possession, 
and, by relation, must be deemed exclusive throughout the 
whole period of the litigation, from the appointment to the 
discharge of the receiver.— Beverley v. Brooke, 4 Grattan, 212°; 
Field v. Jones, 11 Ga. 413. The appellant was a party,—the 
actor, in the suit in which the receiver was appointed. If 
his right and claim to the rents in the hands of the receiver 
was involved in that suit, the decree of dismissal of the 
bill, reserving his rights as mortgagee, was an adjudication 
necessarily of a want of right and claim to the rents in the 
hands of the receiver, the disposition of which could be de- 
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termined only in that suit. But any such right and claim 
was as foreign to the purposes of the suit, as if the appellant 
had been a stranger instead of a party. The claim now pre- 
ferred is essentially a claim to rents and profits in the hands 
of the executor or devisee of the mortgagor. Their posses- 
sion was not divested by the appointment of the receiver. 
As was said in Thomas v. Brigstocke, supra, his possession was 
in truth their possession. 

The result is, the decree of the chancellor appealed from, 
disallowing the claim of the appellant Scott to the rents in 
the hands of the receiver, must be affirmed. 


Lehman, Durr & Co., by purchase from Robert Y. Ware, 
acquired the lands devised to him by the testator, Robert J. 
Ware; and they were in possession, taking the rents and 
profits, when the receiver was appointed on the creditor’s 
bill filed by Scott. Asenath A. Ware was the widow of the 
testator, and the lands devised to her were sold, at sheriff’s 
sale, under execution against her, and purchased by William 
Robinson, who was in possession, taking the rents and profits, 
when the receiver was appointed. Both of them, Lehman, 
Durr & Co. and Robinson, were defendants to the creditor’s 
bill, and yielded to the receiver possession of the lands 
claimed by them ; and he collected the rents and profits, and 
had them in his hands when their petitions for restoration to 
possession, and for payment of the rents, were dismissed. 

On the death of the testator, the legal estate, then residing 
in him, in the lands devised, passed to the devisees. There 
was no gap or chasm in its continuity—it was not at any 
time in abeyance. Lo insfanti, the death of the testator, it 
passed to the devisees, who had the right to possession, and 
to rents subsequently accruing.—1l Brick. Dig. 935, § 316. 
The lands were subject to the payment of debts ; and the ex- 
ecutor, for that purpose, could have taken possession, and 
rented them; or couid, under the statute, have obtained an 
order to sell them from the Court of Probate, if the personal 
estate was insufficient. Until the executor exercised the 
power of renting, or the power of sale, the right of the 
devisee to possession, and to the rents and profits, was 
not intercepted, and the estate passing to him remained. 
1 Brick. Dig. 937, $$ 328-333. The devisee was entitled to 
alienate, and an alienation passed the legal estate, though it 
would cortinue subject to the payment of debts, and would 
not frustrate or impair the power of the executor, nor lessen 
the liability of the land to pay debts, or to equalize, as the 
will directs, the value of the devises.— Bell v. Craig, 52 Ala. 
215; Goodman v. Benham, 16 Ala. 625. 
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The possession of the receiver, through the whole period 
of the receivership, was the possession of Lehman, Durr & 
Co. and of Robinson, who yielded him possession in obedi- 
ence to the orders of the court, and ultimately prevailed in 
the suit. When the suit terminated, the functions of the 
receiver terminated. As between the parties to the suit, all 
his duties ceased with the decree dismissing the bill—a final 
decree upon the merits of the controversy, and, in effect, an 
adjudication that the receiver ought not originally to have 
been appointed; and that the court should not have drawn 
into its custody, at the instance of the complainant, the 
property in controversy, or have taken the possession of 
those having a rightful and legal possession. The receiver 
remained subject to the orders of the court, until, in obedi- 
ence to them, he had made restoration of the property, and 
accounted for the moneys he had received. The plain duty 
of the court was, to restore the pcssession of the lands to 
the parties from whom it had been taken, and to order the 
receiver to pay them the rents which he had received while 
holding possession for them.—High on Receivers, $ 833. 

There may be eases, in which the court would not, on the 
termination of a suit, order the receiver to restore possession 
of property, and to pay over funds to the successful party. 
Circumstances may exist, in which it would be a duty to 
keep the custody of the property and funds, and to continue 
the receivership ; and, it may be, to transfer the receivership 
from the cause terminated, to another cause pending before 
the court, between the same parties, involving their rights 
and equities in and to the property and funds. But, in any 
such case, a state of facts must be shown, which would 
authorize the original appointment of a receiver. In the 
cause to which the chancellor transferred the receivership, 
the custody of the property and the funds, neither Robinson, 
nor Lehman, Durr & Co., are parties; and there is no fact 
shown in it, which would have authorized the appointment 
of a receiver to take their possession of the lands, or the 
rents and profits accruing from them. There is no averment 
or evidence of the insolvency of either—of any inability to 
account for the rents, if hereafter they should be wanted to 
pay debts, or to satisfy any charges to which the legal estate 
may be found subject, nor of any waste, or peril to the prop- 
erty. When parties have rightful possession of lands, under 
a legal title, a court of equity is reluctant to interfere with 
the possession, by the appointment of a receiver ; and it may 
be doubted whether, under any circumstances, it will inter- 
fere, unless they are parties to the record.—High on Receiv- 
ers, $ 145. The interference is unauthorized, when it does 
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not appear that there is any risk of loss to the parties claim- 
ing adversely.—High on Receivers, § 557. As the court 
could not, in the cause to which the receivership was trans- 
ferred, have made an original appointment of a receiver to 
take possession of these lands and the custody of the rents, 
it was erroneous to transfer the receivership to it. 

On the appeals by Lehman, Durr & Co. and by Robinson, 
the decree must be reversed, and the cause will be remanded, 
that the chancellor may order the restoration to them, res- 
pectively, of possession of the lands now held by the receiver, 
obtained from them, and payment to them of the rents of 
such lands in his hands. 


Strong, J., not sitting. 


Carver wv. Eads. 


Bill in Equity to enforce Debt as Charge on Land, in nature of 
Vendor's Lien for Unpaid Purchase- Money. 


1. Promise for benefit of third person.—When a stipulation for the benefit 
of a third person is inserted in a contract—as, a promise by one party to pay 
him a debt due and owing by the other—and this forms a part of the consid- 
eration of the contract, the promise enures to his benefit, if he elects to accept 
it; and he may manifest his acceptance, by resorting to any appropriate rem- 
edy, legal or equitable, for its enforcement. 

2. Vendor's hen; payment of debt to third person, as part of purchase-money. 
When the purchaser of lands assumes, as part of the purchase-money, a debt 
which the vendor owes to a third person, and the latter elects to cluim the 
benefit of the promise, he may enforce his debt as » charge on the land, in the 
nature of a vendor's lien for the unpaid purchase-money. 

3. Same; purchase by husband, for wife, without her authority.—In such case, 
if the purchaser bought the lands for his wife, and took the title in her name, 
she can not hold the land, and repudiate the promise to pay the debt, because 
she was ignorant of it when made, and her husband exceeded his authority as 
her agent in making it; though she might claim a rescission of the contract 
ou that account. 

4. When vendor's lien arises.—A specific intention to reserve or create a 
vendor's lien, at the time the contract was made, is not necessary to its exist- 
ence : it arises by legal implication, as an incident of the contract, unless 
there is satisfactory evidence of a purpose to exclude it. 

5. Burden of proof, as to contract sought to be enforced ; husband's admissions, 
as evidence against wife.—The auswers of husband and wife denying the alleged 
contract, sought to be enforced in the nature of a vendor's lien, though not 
under oath, and expressed in equivocal terms, impose the burden of proof on 
the complainant ; and the subsequent admissions of the husband, as to the 
terms of the contract, are not competent evidence against the wife, when it is 
not shown that she had any connection with them. 
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ArpEAL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Dirtiarp. 

The bill in this case was filed on the 19th May, 1876, by 
Caswell Eads, against Thomas J. Carver and his wife, Ulrica 
E. Carver ; and sought to enforce a charge in the nature of a 
vendor's lien, on a tract of land which had been sold and 
conveyed to Mrs. Carver by B. F. Carver, who was the 
brother of said Thomas J. The debt sought to be enforced 
by the bill was due and owing to the complainant from said 
B. F. Carver, and a promise to pay it was alleged to be a 
part of the consideration of the sale and conveyance of the 
land. The material facts are stated in the opinion of the 
court. On final hearing, on pleadings and proof, the chan- 
cellor rendered a decree for the complainant ; and his decree 
is now assigned as error. 


Txos. B. Wermore, for appellants. 
A. W. CockRELL, contra. 


BRICKELL, C. J.—The averment of the original bill is, 
in substance, that Benjamin F. Carver was indebted to the 
complainant, in the sum of twelve hundred and forty-two 
42-100 dollars; that, being so indebted, on the 10th day of 
September, 1859, he bargained and sold to Thomas J. Carver 
and his wife a tract of land; that at the time of the sale 
there was an agreement between the vendor and vendees, 
that in part payment of the purchase-money the vendees 
should pay the complainant the said debt due bim from the 
vendor. The prayer of the bill is, that a lien on said lands, 
for the payment of said debt, may be declared in favor of the 
complainant, and, if said debt is not paid, that the lands 
may be sold. 

Assuming the truth of the averments,—and the demurrer 
is an admission of their truth,—the promise of the vendees, 
though not made directly to the complainant, enured to his 
benefit, and, on acceptance of it, he could pursue, in his 
own name, any appropriate legal or equitable remedy for its 
enforcement. Acceptance he manifests, indisputably, as 
between him and the promisee, whenever he resorts in his 
own name to appropriate remedies for the enforcement of 
the promise.—Henry v. Murphy, 54 Ala. 246. To the extent 
of the debt, the purchase-money being unpaid, a lien on the 
lands, for its payment, would have resulted by implication 
of law. The lien passed to the complainant, as an incident 
to the agreement; or, rather, the agreement created a trust, 
a charge on the lands, for the payment of the debt, which a 











192 SUPREME COURT [Nov. Term, 
(Carver v. Eads.] 


court of equity will enforce for his benefit. Such trusts are 
often created by the agreement of parties, not only in lands, 
but on personal property, and on money in the hands of a 
third person.—2 Story’s Eq. § 1231; 1 Jones’ Mort. § 214. If 
the complainant had, as he might have done, refused to 
accept the promise, holding the vendor to his original liabil- 
ity, the lien of the latter, to the amount of the debt, would 
have been recognized and enforced. Otherwise, contraven- 
ing the intention of the parties, and violating equity and 
good conscience, the vendees would keep the lands without 
paying the purchase-money. 

Nor is it material, whether Mrs. Carver was or not informed 
of, and assented to the agreement, nor whether her husband 
had authority from her to bind her by the promise. This 
amount of the purchase-money being deducted, in conse- 
quence of the promise, there can be no repudiation of it, 
without fraud upon the vendor. Into the contract of sale 
he would not have entered, if the promise had not been part 
of it; at least, such is the fair, legal intendment. While 
keeping the benefits of the contract, Mrs. Carver can not 
escape from any of its burdens or obligations. The want of 
authority in the husband to make the promise, coupled with 
her ignorance that it had been made, may entitle her to a 
rescission, and to restoration to the condition in which she 
was, and her rights as they then were ; but it can not author- 
ize her to hold the lands, without paying the purchase-money 
in the mode for which the vendor stipulated. 

It may be, when the promise was made, the husband had 
not a specific intention to create a lien on the lands in favor 
of the complainant ; and he may have been ignorant such 
was the legal operation of the promise. It is rarely true, 
when a conveyance is made of lands, that vendor and vendee 
have a specific intention to create a liep on the lands for the 
payment of the purchase-money ; yet, if there is not in the 
contract, or in its attendant circumstances, satisfactory evi- 
dence that a reservation of the lien was not intended—that 
there was a purpose to exclude it, and to rely solely on the 
personal credit of the vendee—the law presumes its exist- 
ence, upon the principle of natural justice and equity, that 
one man should not get and hold the lands of another with- 
out compensation. The principle applies here, where a part 
of the purchase-money is to be pots in satisfaction of the 
debt of the vendor, and for his relief. The true inquiry is, 
was it a part of tie contract of sale made by Benjamin F. 
Carver, that, as payment of a part of the purchase-money, 
the vendees should pay the debt due from him to the com- 


plainant? If such was the agreement, the complainant has 
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an equity to charge the lands with the payment of the debt, 
which is not affected by the ignorance of Mrs. Carver of the 
making of the agreement, nor by the fact that she had not 
authorized her husband to make it. 

The answers deny,—rather equivocally, it is true,—the 
making of the agreement. The answers are mere pleading, 
verification of them having been waived by the complainant. 
Whatever might be the effect of them, if answers upon oath 
had been required, they are sufficient to put in issue, and 
cast upon the complainant the burden of proving the making 
of the agreement. The only evidence, tending to show the 
agreement, is the letter of the husband to the complainant, 
which was written at some time subsequent to the contract 
of sale. The wife had,so far as now appears, no connection 
with the letter. The declarations, or admissions of the hus- 
band, subsequent to the contract of sale, are not competent 
evidence against the wife, of the terms of sale. There is 
much in the case which induces the belief that the agree- 
ment was made, and that the ends of justice will be best 
attained by affording the complainant the opportunity of 
introducing, if he can, other evidence upon this point. We 
are constrained to reverse the decree of the chancellor, 
because the evidence does not now support it. 

The decree is reversed, and a decree will be here rendered 
dismissing the bill; but without prejudice to the right of the 
complainant to file another bill, touching the matter in con- 
troversy. 


South and North Alabama Railroad 
Company v. Morris. 


Action for Damages for Killing Hog. 


1. Presumption in favor of constitulionality of statule-—When the constitu- 
tionality of a statute is assailed, the court will indulge the presumption of its 
constitutionality, until clearly convinced to the contrary ; but, when part of a 
statute has been declared unconstitutional, this presumption will not be in- 
dulged in favor of the remaining portions. 

2. Statute partly unconstitutional,—When part of a statute is unconstitu- 
tional, ‘‘if that which remains is complete in itself, and capable of being 
executed in accordance with the apparent legislative intent, wholly independ- 
ent of that which is rejected, it must be sustained.” 

3. Limitation of action against railroad company, for inyuries to stock.—Al- 
thongh the first section of the act approved February 3d, 1877, entitled “An 
act to define and regulate the responsibility of railroads for damages to live 
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stock or cattle of any kind” (Code, § 1710), has been held unconstitutional, 
because it attempts to impose upon railroad corporations an absolute liability 
for stock or cattle killed or injured, without any inquiry into the question of 
negligence or other fanlt (Zeigler v. S. & N. Ala. Railroad Co., 58 Ala. 594); 
yet the provision contained in the second section of said act, which declares 
that ‘all claims for damages shall be barred unless complaint is made within 
six months” from the time of the injary (Code, § 1711), may well stand with- 
out any connection with the first section ; and being an enactment of later 
date than the statute which imposed a limitation of sixty days (§ 1701), it is 
the statutory bar to actions against rulroad companies for injuries to stock. 

4. Attorney’ iar-fee, assessed as part of costs «gainst unsuccessful appellant ; 
constitutionality of law.—The sixth section of said act of February 3a, 1877, 
which requires a reasonable attorney's fee, not exceeding $20, to be assessed 
by the court, as a part of the costs, against every unsuccessful appellant in 
such actions (Code, § 1715), is unconstitutional and void, being violative of 
that equality and uniformity of rights and privileges which, by the funda- 
mental principles of the constitution, State and Federal, are secured to all 
persobs, and creating unequal and unjust discrimination against a particular 
class of litigants. 


AppEAL from the Cireuit Court of Montgomery. 
Tried before the Hon. James Q. Surru. 


Tuos. G. Jones, for appellant.—The main and controlling 
purpose of the statute having been declared unconstitutional 
in Zigler’s case, its remaining parts must share the same fate. 
It is apparent, on a just consideration of the statute, that all 
its parts were based and conditioned on the changed liability 
which the statute attempted—making railroad companies 
absolutely liable -for injuries to live stock, instead of con- 
fining the liability to negligent injuries. The legislature’ 
has passed a series of acts on this subject ; and uniformly a 
short time is allowed for presentation of claims, where the 
liability is only for a negligent injury. The time for pre- 
senting claims is never changed, until the legislature attempts 
to change the liability. Is not the inference just, that the 
changed bar against claims was designed only to affect the 
changed liability? How can the court declare the legisla- 
ture intended the six months limitation should be enforced, 
regardless of the liability for the injury, when it has uni- 
formly fixed sixty days when it dealt with a liability which 
resulted only from negligence, and when tie unconstitution- 
ality of the first section of the act leaves the liability exactly 
where it stood prior to the passage of the present statute ? 
The attorney’s tax-fee is a penalty, clearly. It is given only 
“in suits brought under the provisions of the act’—that is, 
where the liability is absolute. There being no absolute 
liability, suits can not be maintained,under the provisions of 
this act, but must rest on other statutes, or the common law. 
When the words, “under the provisions of this act” are 


used, it is not intended to signify the mere mode of suit, laid 
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down in some of the sections ; but the suit in which the law 
provides an absolute liability. The fee is clearly conditioned 
on the absolute liability. All the sections were intended as 
parts of one harmonious whole, to effect a single purpose— 
to enforce an absolute liability. The foundation removed, 
there is nothing for other parts of the legal edifice to rest on. 
Cooley on Const. Lim. $$ 178-9. If the court doubts 
whether the legislature intended to enforce the separate 
parts, regardless of the unconstitutional portion of the stat- 
ute,.it must refuse to recognize any part of the statute as a 
law. The presumption is, that the legislature had power to 
pass the statute as a whole; but, when part has been ad- 
judged void, it is no longer a question as to power to pass 
the remaining portions, but, if that be admitted, whether the 
legislature intended to enforce the remaining provisions when 
separated from the void parts of the statute. The presump- 
tion from its passage is, that the legislature intended the 
statute to operate as a whole. When it can not so operate, 
there is no presumption that it intended to enforce the sep- 
arate parts. If anything, the presumption is the other way. 
Cooley Const. Lim. § 179, p. 197, and note. 

Law is but the will of the legislature, constitutionally 
expressed. The court, in enforcing a law, must find afirma- 
tively that the legislature so willed. If the court can not see 
beyond a doubt what the legislature willed, it can not enforce 
the statute. It is not logical to say, “it is doubtful whether 
the legislature intended the separate parts of this act to 
operate independently of the unconstitutional portion, and 
therefore they shall be enforced.” This would be, not to 
found judgments upon a clear ascertainment of the legisla- 
tive will, but upon doubts as to that will. 

2. The statute is unconstitutional in several particulars. 
Section 26, Article 6 of the constitution, declares that, in all 
cases tried before justices of the peace, the right of appeal 
“shall be secured by law.” Section 12 of the declaration of 
rights provides, that “the right of trial by jury shall remain 
inviolate.” This statute intended not “to secure,” but to 
prevent appeals. It aimed to hamper and restrain the right 
of jury trial; for the appeal is the only means of getting the 
jury trial, and what hampers or hinders the appeal necessa- 
rily strikes also at the right of jury trial. The right of jury 
trial can not be said to remain “ inviolate,” when an appeal 
is the only means of getting it; and when, in the particular 
case, that appeal is hampered by the peril of burdens 
and consequences, which, in no other conceivable case known 
to the law, can attach to any other suitor, in like cireum- 
stances, who demands his right of trial by jury. 
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If it be aot unlawful to impose the onerous tax-fee as a 
consequence of failure on appeal, what prevents the legisla- 
ture from fixing such heavy burdens in event of defeat as to 
deter from appeals altogether ?—Greene v. Briggs, 1 Curtis, 
327. The statute is not maintainable as a regulation of the 
right of appeal. There is no equality between the parties 
to that appeal. The statute says to the appellant: ‘If 
your opponent succeeds, you must pay an attorney’s fee; if 
you defeat him, you shall not recover any attorney’s fee of him.’ 
The fallacy of the argument, that the provisions of the 
law are not arbitrary or unequal, because, position of appel- 
lants being reversed, the stock-owner might be taxed with 
attorney's fees, lies in this—the law is unequal and partial, 
as to any one suit or appeal, unless each party, if successful 
in that suit, has equal right to have an attorney’s fee taxed 
therein ; but, under the terms of the law, the successful 
appellant can never get the tax-fee ; and hence, the parties 
as to any particular suit or appeal are not, and can never be, 
on an equality in that suit. Equality, which the constitution 
demands for suitors before the court, must be in each ease or 
appeal, as between them; and ean not be worked out, 
because the inequality on one of the suitors in the one cause, 
will be “set off” on the other suitor in another cause, or 
appeal, between them. This becomes plain, it we substitute 
other parties, in place of the operator of the road and the 
owner of the cattle; say, for instance, baker and butcher. 
The head-note of a decision sustaining the statute would 
run about as follows: “A blacksmith sues a baker. If 
the blacksmith wins, he recovers no cost of the baker. If the 
baker wins, he recovers full costs of the blacksmith: Hel, 
such law is not unconstitutional, and does not work unequally 
or partially in the actual suit between them; because, had 
there been another suit, in which the baker were plaintiff, he 
could recover no costs of the blacksmith, though the Jatter 
might recover of him. ” 

Under the operation of this statute, justice is not admin- 
istered “ without sale, denial, or delay.”°-—Cooley’s Con. Lim. 
§ 362. The equality as to right of suit and defense—put- 
ting corporations and natural persons on like footing— 
declared by (section 12) Art. xiv of the constitution, is 
destroyed ; and if the operator of the road be a natural per- 
son, he is singled out, and made subject to a special rule 
which affects no one else in like circumstances. His equality 
before the law is destroyed.—Cooley’s Con. Lim. $$ 391- 
393 ; Wally v. Kennedy, 2 Yerger, 554; Waddell v. Vanzant, 2 
Yerger, 460 ; Durkee v. City of Janesville, 28 Wisconsin, 464 ; 
Gordon v. Winchester Association, 12 Bash, 110; Loan Asso- 
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tion v. Topeka, 20 Wallace, 655; Declaration of Rights, $$ 1, 
11, 12, 14,37. I insist that the whole act is void. 


Geo. W. TownsEnD, contra. 


SOMERVILLE, J.—The appellee, Morris, in this action 
recovered judgment before a justice of the peace, against the 
appellant, for damages for the negligent killing of a hog by a 
railroad train, under the control of appellant’s servants. 
Upon appeal to the Circuit Court, it was insisted, by plea of 
the railroad company, that the claim was barred, because it 
had not been presented in writing within sixty days after 
accrual, as required by section 1701 of the Code (1876). A 
demurrer to this plea was sustained, and judgment rendered 
for the plaintiff; and the court imposed an attorney’s tax-fee 
of twenty dollars against the appellant, as part of the costs. 
These rulings of the Circuit Court are assigned for error. 

The case is conceded to depend upon the constitutionality 
of certain sections of the “Act to define and regulate the res- 
pousibility of railroads for damages to live stock or cattle of 
any kind,” approved February 3, 1877 (Sess. Acts 1876-7, p. 
54), and now embraced in sections 1710-1716 of the Code. 

In Zeigler v. S. de N. Ala. R. R. Co. (58 Ala. 594), this 
court pronounced the /irst section of this act, now comprised 
in section 1710 of the Code, to be unconstitutional, on the 
ground that it sought to impose an absolute and uncondi- 
tional liability upon railroad companies, without regard to 
any question of legal wrong, fault or negligence on their part, 
and thus operated to deprive them of a hearing in court by 
that ‘due process of law” guarantied to all persons under 
section 7 of the Bill of Rights. It is urged by appellant’s 
counsel, that the unconstitutionality of this section vitiates 
the whole act, and that the remaining parts of it are void also, 
and must fall with it. 

Though the law has been differently declared in some of 
the States, a safer and sounder rule, as we think, has been 
adopted by this court—that the presumption of the consti- 
tutionality of a statute will be indulged, until the mind of the 
court is clearly convinced to the contrary.—Zeigler v. S. & 
N. Ala. R. R. Co., supra; Sadler v. Langham, 34 Ala 311. 
Where, however, a part of any law has been held unconsti- 
tutional, the rule is different, and the same presumption will 
not be indulged in favor of the remainder of the act, that 
was allowable in support of the original statute, when pri- 
marily assailed. —People v. Bell, 46 N. Y. 68; State v. Dorn- 
baugh, 20 Ohio (N. 8.), 173. — 

We find the principle stated in Cooley on Constitutional 
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Limitations, as follows: ‘“ Where a part of a statute is 
unconstitutional, that fact does not authorize the courts to 
declare the remainder void also, unless all the provisions 
are connected in subject-matter, depending on each other, oper- 
erating together for the same purpose, or otherwise so con- 
nected together in meaning, that it can not be presumed the 
legislature would have passed the one without the other. 
The constitutional and unconstitutional provisions may even 
be contained in the same section, aud yet be perfectly dis- 
tinct and separable, so that the first may stand, though the 
last fall.’”-—Cooley’s Const. Lim. 177-8 ; Com. v. Hitchings, 5 
Gray, 485. ‘The true test seems to be, “that “if, when the 
unconstitutional portion is stricken out, that which remains 
is complete in itself, and capable of being executed in accord- 
ance with the apparent legislative intent, wholly independent 
of that which was rejected, it must be sustained.” — Jb. 178. 

Applying these tests to the statute under consideration, 
we do not think that the fact of the first section (Code, § 1701) 
being void vitiates the remainder of the act. They are not 
so closely connected as to be inseparable. We can omit the 
obnoxious feature of absolute and unconditional liability, 
disclosed in section 1710, and find ample and unambiguous 
scope for the operation of the remaining sections ; and keep- 
ing in view the main object to be accomplished by the statute, 
the general purpose of the legislature will not be defeated, 
by giving operation to all the sections except the one declared 
void. 

We hold, therefore, that section 1711, which allows six 
months within which claims of this kind may be sued on, is 
constitutional, and in tull force: and being in conflict with 
section 170i, and more recent in the date of its enactment, 
it repeals the latter section. The action was not barred, 
then, in sixty days, but in six months from the date of the 
injury for which this suit is brought; and the demurrer was 
properly sustained. 

It is further insisted; that the court below erred in allow- 
ing an attorney’s tax-fee to the appellant’s counsel, on the 
ground that the law authorizing it is unconstitutional and 
void. This action of the court was taken under the provisions 
of section 1715 of the Code, which constituted section 6 of 
the statute in question, and reads as follows: “$1715. Any 
corporation, person or persons, owning or controlling any 
railroad in this State, or any complainant against such cor- 
poration, person or persons, taking an appeal from a decision 
rendered by a justice of the peace, in suit for damages 
brought under .the provisions of section 1711, and failing to 


sustain such appeal, or to reduce or increase the judgment 
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before the appellate court, shall be liable for a reasonable 
attorney's fee incurred by reason of such appeal, to be 
assessed by the court, not to exceed twenty dollars; and 
the attorney’s fee shall be part of the cost, and collected as 
such.” 

After a careful consideration of this question, during which 
it has been held under protracted advisement by the whole 
bench, a conclusion has been reached, which clearly per- 
suades us that this particular section of the Code is violative 
of both the constitution of the State and that of the United 
States. The following sections of the Declaration of Rights 
(Const. 1875, Art. 1,) are pertinent to this subject : 

Section 2 provides, tbat all persons resident in this State, 
who are citizens, are entitled to possess “equal civil and 
political rights.” 

Section 11: “That no person shall be debarred from prose- 
cuting or defending, before any tribunal in this State, by him- 
self or counsel, any civil cause to which he is a party.” 

Section 14: “That al/ courts shall be open ; and that every 
person, for any injury done him, in his lands, goods, person 
or reputation, shall have a remedy by due process of law ; 
and right and justice shall be administered, without sale, denial, 
or delay.” 

Article XTV, section 12 of the constitution, also declares, 
that “all corporations shall have the vigit to sue, and shall be 
subject to be sued, in all courts, in like cases as natural persons.” 

It is further asserted that “the sole object and only legit- 
imate end of government is to protect the citizen in the enjoy- 
ment of life, liberty, and property; and when the govern- 
ment assumes other functions, it is usurpation and oppres- 
sion.’ —Art. I, $ 37. 

The clear legal effect of these provisions is to place all 
persons, natural and corporate, as near as practicable, upon 
a basis of equality in the enforcement and defense of their 
rights in courts of justice in this State, except so far as may 
be otherwise provided in the constitution. This right, though 
subject to legislative regulation, can not be impaired or 
destroyed under the guise or device of being regulated. Jus- 
tice can not be sold, or denied, by the exaction of a pecuni- 
ary consideration for its enjoyment from one, when it is 
given freely and open-handed toan other, without money and 
without price. Nor can it be permitted that litigants shall 
be debarred from the free exercise of this constitutional right, 
by the imposition of arbitrary, unjust, and odious discrimin- 
ations, perpetrated under color of establishing peculiar rules 
for a particular occupation. Unequal, partial, and discrim- 
inatory legislation, which secures this right to some favored 
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class or classes, and denies it to others, who are thus excluded 
from that equal protection designed to be secured by the 
general law of the land, is in clear and manifest opposi- 
tion to the letter and spirit of the foregoing constitutional 
provisions. 

It was forcibly said by the Supreme Court of Tennessee, 
in Wally v. Kennedy (2 Yerger, 554): “The right of every 
individual must stand or fall by the same rule or law that 
governs every other member of the body politic, or land, 
under similar circumstances ; and every partial or private 
law, which directly proposes to destroy or affect individual 
rights, or does the same thing by affording remedies leading 
to similar consequences, is unconstitutional and void. Were 
it otherwise, odious individuals and corporations would be 
governed by one law, and the mass of the community, and 
those who made the law, by another ; whereas, the like gen- 
eral law, affecting the whole community equally, could not 
have been passed.” 

In Holden v. James, 11 Mass. 396 (6 Amer. Dec. 174), the 
Supreme Court of Massachusetts said: “It is manifestly 
contrary to the first principles of civil liberty and natural 
justice, and to the spirit of our constitution and laws, that 
any one citizen should enjoy privileges and advantages which 
are denied to all others under like circumstances ; or that one 
should be subject to losses, damages, suits or actions, from which 
all others, under like circumstances, are exempted.” 

The section of the Code under consideration (§ 1715) pre- 
scribes a regulation of a peculiar and discriminative charac- 
ter, in reference to certain appeals from justices of the peace. 
It is not general in its provisions, or applicable to all persons, 
but is confined to such as own or control railroads only ; and 
it varies from the general law of the land, by requiring the 
unsuccessful appellant, in this particular class of cases, to 
pay an attorney’s tax-fee, not to exceed twenty dollars. A 
law which would require all farmers who raise cotton to pay 
such a fee, in cases where cotton was the subject-matter of 
litigation, and the owners of this staple were parties to the 
suit, would be so discriminating in its nature as to appear 
manifestly unconstitutional; and one which should confine 
the tax alone to physicians, or merchants, or ministers of the 
gospel, would be glaring in its obnoxious repugnancy to those 
cardinal principles of free government which are found incor- 
porated, perhaps, in the Bill of Rights of every State con- 
stitution of the various commonwealths of the American 
government. We think this section of the Code is antagon- 
istic to these provisions of the State constitution, and is void. 
Durkee v. City of Gainesville, 28 Wis. 464; Gordon v. Wir 


VoL. LXV. 











1880. ] OF ALABAMA. 201 
[City Council of Montgomery v. Hughes. } 


chester Association, 12 Bush, 110; Greene v. Briggs, 1 Curtis, 
327 ; Cooley’s Const. Lim. (3d ed.) § 393. 

The section in question is also violative of that clause in 
secfion 1, Art. IV, of the constitution of the United States, 
which declares that no State shall “deny to any person 
within its jurisdiction the equal protection of its laws.” This 
guaranty was said by Justice BRADLEY, in Jissouri v. Lewis 
(101 U. S., 1 Otto, 22, 30), to include “the equal right to 
resort to the appropriate courts for redress.” “It means,” 
as was further said by the court, “that no person, or class 
of persons, should be denied the same protection which is 
enjoyed by other persons, or other classes, in the same place, 
and under like circumstances.” 

The same court, in United States v. Cruikshank, 92 U.S. 
(2 Otto), 542, 555, per Warts, C. J., used the following lan- 
guage, in discussing the foregoing constitutional clause : 
“The equality of the rights of citizens is a principle of repub- 
licanism. Every republican government is in duty bound to 
protect all its citizens in the enjoyment of this principle, if 
within its power. That duty was originally assumed by the 
States, and it still remains there.”"— lard v. Flood, 48 Cal- 
ifornia, 36. 

The Cireuit Court erred in taxing an attorney’s fee against 
the appellant ; and its judgment is, for this reason, reversed, 
and the cause is remanded. 


The City Council of Montgomery v. 
Hughes et al. 


Action on Official Bond of City Clerk. 


1. Construction of pleadings. —All pleadings must be construed most strongly 
against the pleader, and when susceptible of two reasonable constructions, 
that construction will be adopted which is least beneficial to the pleader. 

2. Judicial notice of charter of municipal corporation.—The courts are bound 
to take judicial notice of the charter of a municipal corporation, as a public 
statute, although it may not be pleaded, or given in evidence, 

3. Surety’s liability for default of principal.—The contract of a surety is 
strictly construed: the extent of his liability is that expressed in the instru- 
ment signed by him, or necessarily implied in the words used therein ; and 
when he becomes bound for the acts or defaults of an officer, public or private, 
whose term of office is fixed by law, or prescribed by charter, ordinance, or 
by-law, and such specific term is recited in the bond, subsequent general 
words will not enlarge the term, or the obligation of the surety. 

4. Term of office of city clerk of Montgomery.—The charter of the city of 
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Montgomery provides for biennial elections of the city clerk. as of the mayor 
and aldermen ; and the provision for his continuance in office, in addition to 
that term, *‘ until his successor is duly elected and qualified, ” is only intended 
to cover the reasonable time, varying with circumstances, which way be nec- 
essary to ennble his successor to qualify. 

5. Same; liability of sureties after expiration of term.—In an action on the 
official bond of such city clerk, which was dated the 5th January, 1872, 
recited his election on the 4th December, 1871, and was conditioned for the 
faithful discharge of his official duties, the complaint averred that he entered 
into the office on the day of the date of the bond, ‘‘and continued to be and 
act as such clerk, under said bond, continuously thereafter until the 10th 
December, 1875 ; that he did not give, and was not required to give, during 
that period, any other official bond, and that no successor to him was elected 
and duly qualified until the Ist January, 1876.” J/el, that these averments, 
whether construed to mean that he was re-elected for an aditional term dur- 
ing the interval, or that no election was held during the intervening period, 
did not show a liability on the sureties after the expiration of the official term 
fixed by the charter. 


APPEAL from the Cireuit Court of Montgomery. 
Tried before the Hon. James Q. Surra. 


Ciopron, Herbert & CHAmBeEns, for appellant. 
D. 8. Troy, and Rice & WILEY, contra. 


BRICKELL, C. J.—This is an action upon a bond, 
executed by William B. Hughes, as principal, Josiah 
Morris, Eugene Beebe, and Ferrie Henshaw, as _ his 
sureties, in the penalty of twenty thousand dollars, payable 
to the city council of Montgomery, and bearing date the 
fifth day of January, 1872. The condition is expressed in 
these words: “The condition of the above obligation is 
such, that whereas the said W. B. Hughes was, on the fourth 
day of December, 1871, elected by the qualified voters of 
the city of Montgomery clerk of said city council, for the 
term of two years from said date: Now, if the said W. B. 
Hughes shall faithfully perform all the duties of said office 
of city clerk, according to the laws and ordinances of the 
city council, and in safety keep, and properly account for all 
moneys or papers, which, by virtue of said office, may come 
into his possession, then this obligation to be null and void ; 
otherwise, to remain in full force and effect.” The second 
count of the complaint avers, that Hughes, on the day said 
bond was approved, entered on the office of clerk of the city 
council, and continued to be and act as such clerk, under 
said bond, continuously thereafter, until the 10th day of 
December, 1875 ; that he was not required to give, and did not 
during that period give, any other official bond; “and _ that 
no successor to the said W. B. Hughes was ever elected and 
duly qualified, until, to-wit, January 1, 1876.” Of the 
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breaches of the condition assigned, are the following : 
“That the said W. B. Hughes, while said city clerk, and 
while acting as such clerk under said bond, received as such 
clerk, . . . . during the year 1874, the sum of four 
thousand and four hundred and forty-six 87-100 dollars, and 
during the year 1875 the sum of two thousand one hundred 
and thirty-one 65-100 dollars ; all of said sums of money 
belonging to the said city of Montgomery, and for which 
said sums of money, neither the said W. 8. Hughes, nor 
either of said defendants, has accounted or paid any part 
thereof, although often demanded so to do,” &e. To this 
assignment the sureties demurred, and the court sustained 
the demurrer ; and this ruling of the court is the only error 
now assigned. 

It is an established rule, that all pleadings must be con- 
strued most strongly against the pleader, who is presumed 
most favorably for himself to state the cause of complaint, 
or matter of defense; and, as a consequence, when the 
pleading admits fairly of two constructions, the one least 
beneficial to him will be adopted. The re-election of Hughes 
as clerk, upon the expiration of two years, and his subse- 
quent continuance in office under that election, can scarcely 
be regarded as negatived by the averment, that a successor 
to him was not elected and qualified until January 1, 1876. 
He may have been his own successor, by a successive elec- 
tion on the expiration of the term to which the condition of 
the bond certainly refers. Of the charter of the city, courts 
are bound to take notice, as a public statute, though it may 
not be pleaded, or given in evidence.—Smoot v. Mayor, 24 
Ala. 112; Case v. Mayor, 30 Ala. 538. When the bond was 
executed, and during the period it is averred Hughes con- 
tinued in office, the charter of the city required a biennial 
election of the mayor, of the aldermen, and of the clerk of 
the common council; fixing the day of such election, and 
providing: “The said mayor, clerk, and aldermen, shall hold 
their office until the next succeeding election after their elec- 
tion or appointment, and until their successors are duly 
elected and qualified.” Adopting a construction of the count, 
resting upon the presumption that Hughes continued in 
office, after the expiration of the first official term, by vir- 
tue of a re-election, would be more consistent with the rules 
of pleading, if that construction was less beneficial to the 
pleader, than a construction founded upon an intendment 
that the mandatory provisions of the charter had been dis- 
regarded by a failure to hold an election. - We do not pro- 
pose, however, to rest our decision, in any measure, upon a 
rule of pleading which has not been invoked, and which may 
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not meet the actual facts, as the case has been very fully 
argued in either aspect in which the count may be supposed 
to present it. 

A contract of suretyship is essentially a promise to 
answer for the debt, default, or miscarriage of another. The 
surety, though bound equally with the principal, stands in 
a purely voluntary and gratuitous relation. The extent of 
the liability incurred by him is that expressed, or necessa- 
rily included, in the words used in the contract or obligation. 
To the extent, in the manner, and under the circumstances 
stated in the contract, he is bound, and no further ; and any 
variation or change of these, without his consent, operates 
his discharge, though he may sustain no injury, or it may 
be supposed would derive benefit. The contract is strictly 
construed, as to his liability, and cannot be extended fo 
any other person, or any other subject, or to or for any other 
eriod of time, than such as may be included in its words. 

t is in this sense only we must understand the expressions, 
of such frequent use, that “there is no equity against a 
surety”; or, that “a surety has the right to stand upon the 
very terms of the contract”; “the contract of the surety 
must be strictly construed ” ; and other kindred expressions. 
The person accepting the suretyship has, in the inception of 
the contract, the power of expressing the measure and dura- 
tion of its obligation ; and it is his fault, or misfortune, if he 
has not included the state of facts to which he would extend 
it.—Burge on Suretyship, 40 ; Willer v. Stewart, 9 Wheat. 681. 

When the contract expresses that the liability of a surety 
is to continue for a limited period, although, after its lapse, 
he may be sued, yet he is answerable only for the acts or 
defaults of the principal which had taken place before it had 
elapsed.—Burge on Suretyship, 69. There are no more fre- 
quent applications of this principle, than to the bonds of 
public officers, and of the officers of corporation, public or 
private, whose termas of office are fixed by law, or prescribed 
by the charter, ordinance, or by-laws of the corporation. 
When, in such bond, there is a recital of a specific term, cor- 
responding to the defined official term, within which the 
official duty, for the performance of which the surety is 
answerable, is to be performed, it is a fixed rule of construc- 
tion, that no subsequent general words will enlarge the term, 
the obligation of the bond, and the liability of the surety. 
Such general words are limited and restrained by the 
express, specific recital. 

he oldest case, in which this rule of construction was 
adopted and applied to such bonds, is said to be the case of 
Lord Arlington v. Merricke, 2 Saunders, 403, before Lord 
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Hare. The bond recited,that Thomas Jenkins had been ap- 
pointed deputy post-master /or the term of six months ; and was 
with condition for his good behavior, during all the time that 
he, the said Thomas Jenkins, shall continue deputy post-master. 
Jenkins continued in office for two years, or more, and made 
default ; for which the surety was sued, at some time after 
the expiration of six months from his appointment, and the 
execution of the bond. It was held, the surety was not liable 
for the default, or for any thing happening after the first six 
months. The liability was sought to be deduced from the 
general words of the condition; but these were restrained 
and limited by the particular recital that Jenkins’ appoint- 
ment was for the term of six months; and speaking of the gen- 
eral words, the courtsaid: “This time” (during all the time 
that he, the said Thomas Jenkins, shall continue deputy 
post-master), “ which is indefinite in itself, ought to be con- 
strued only for the said six months, for which the condition 
recites that Jenkins was appointed to be deputy post-master, 
and to which the condition relates.” This case is, as we will 
hereafter show, a stronger one for the application of the prin- 
ciple, though we concur with the counsel for the appellant, 
that the condition of the bond ought to be read and con- 
strued in connection with the charter, and its provision that 
the clerk should continue in the office until a successor was 
elected and qualified. 

The ease of Arlington v. Merricke has been uniformly fol- 
lowed in England ; and of the numerous cases we refer now 
to no other than that of Kitson v. Julian, 30 Eng. Law & Eq. 
326, in which Julian was appointed clerk to the Torquay Gas 
Company, and superintendent and inspector of the works of 
the company. The condition of the bond was, “ that if the 
said E. B. Julian doand shall, from time to time, and at all 
times, solong as he shall continue to hold the said office or em- 
ployment, duly, faithfully and punctually account,for, and pay 
over,” &c. The plea toan action for the breach of the bond 
was, that the appointment was for the term of twelve months, 
and no longer, and that the breach assigned occurred after 
the expiration of that period. The replication was, that 
Julian remained in office after the expiration of twelve 
months, with the assent of the surety, for a long period, and 
during such period committed the default ; to which, there 
was a demurrer, and it was sustained. Lord CaMPBrLL 
thought the natural and grammatical construction of the 
bond was, that the liability of the surety continued after the 
expiration of the year for which the principal was appointed ; 
and such, he had no doubt, was the intention of the parties. 
But there was a series of decisions construing such general 
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language, from which he was not at liberty to depart. And 
he said: “ Where there is a recital in the bond, of the lim- 
ited time for which the principal is appointed, there is a 
number of express decisions, that the surety is no longer 
liable ; and they seem to show that, where the term of ap- 
pointment is not recited, it may be stated by averments in 
pleading what the limitation of the appointment was. Here, 
there is a positive averment in the plea, that the appoint- 
ment to the office and employment was for one year, and no 
longer ; and there is a recital in the bond of the appoint- 
ment having been made. I do not like to introduce any nice 
distinctions between cases where the office or employment is 
recited generally, and where the term of office is specially 
mentioned. If the recital of the particular period, for which 
the appointment is made, has the effect of relieving the surety 
from [inbility beyond that period, I think it better to hold it 
has the same effect where it is averred in pleading, though 
the fact of the appointment is recited generally.” The 
American authorities generally are in conformity to the 
English doctrine. They are referred to in Brandt on Surety- 
ship, $$ 138-146; Ang. & Ames Corp. § 322, and notes. 

_The rule of construction is adopted to meet and effectuate 
the intention of parties, who are not presumed to contem- 
plate a liability for an indefinite term, when the words of the 
instrument are consistent with a liability for a limited, 
defined period. In this case, the bond recites Hughes’s 
election on the 4th day December, 1871, for a term of two 
years from that time ; and it is for bis fidelity in office that 
the sureties stipulate. It is impossible to read the bond 
without the conviction, that a liability for an undefined 
period—for a period which would be enlarged by the laches 
of the corporation in holding an election, which would be 
cause of quo warranto against the corporation—was, or could 
have been, in the contemplation of the parties. There are 
not, in this obligation, as there were in Arlington v. Merricke, 
and Kitson v. Julian, any general words, from which, if they 
stood alone, unqualified, unrestrained by more particular 
words, an intention that the bond should be obligatory after 
the lapse of two years, can be deduced; and this renders 
the present case stronger than either of those cases, and 
many others usually referred to, in support of the rule of 
construction. 

Nor can we suppose the legal effect of the condition is 
changed, by reading the bond as if the words of the charter 
had been inserted —that the clerk should remain in office for 
two years, and until his successor was duly elected and qualified. 
The same provision is applicable to the mayor, and to the 
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aldermen ; and if it extended the official term of the clerk, to 
a service of years beyond the term of two years, defi- 
nitely expressed, it would equally extend the term of the 
mayor, or of the aldermen, and a construction would be given 
to that clause of the charter, which would, in practice, 
annul and defeat the clearly expressed will of the legisla- 
ture, that these official terms should not be of longer dura- 
tion than two years. We are not without some experience, 
in this State, of the temptations such a construction offers 
defeated candidates for re-election to municipal offices, by 
vexatious litigation to prolong their official terms. The man- 
ifest object of the clause is, to prevent a misconstruction of 
the charter, possible if there was not express provision for 
the interval el: apsing of necessity between an election and the 
qualification of the officer. This interval may vary in length, 
under particular circumstances ; but it was never within the 
legislative contemplation, that, under this clause, an official 
term could be prolonged beyond a reasonable time for the 
newly elected ofticer to qualify. If for such. time he failed 
to qualify, there would be a vacancy, to be filled as the char- 
ter directs. This is the whole scope of the clause; and so 
construing it, harmonizes the whole provision, and effects 
the intent of the legislature, that the term of office shall be 
of two years, and not of indefinite duration.— Chelmsford 
Company v. Demarest, T Gray, 111; Dover v. Twombly, 42 
N. H. 59. And it harmonizes with the principle, that the 
obligation of a surety must be strictly construed, and must 
not be extended a te mpore ad tempus—to any other period of 
time than is expressed, or necessarily included in its terms. 
The terms of the condition of an official bond, or of a statute, 
should be clear and explicit, to justify a construction which 
would indefinitely extend the liability of a surety, beyond 
the defined official term, or the official term itself. “The 
fair and just presumption is, when the oflice is for a particu- 
lar term, or a particular term is expressed in the obligation, 
that for such term only the surety intends to guaranty the 
fidelity of the principal. If beyond that period he continues 
in office, it must be presumed that a new bond has been 
taken; and if that is not the presumption, it can not be 
assumed that the liability of the former surety is continued 
and enlarged. Said Lord E.rennoroven: “As the con- 
sequences of giving to the condition a more enlarged con- 
struction, so as to extend the responsibility beyond the 
current year, would be of so grievous and burdensome a 
nature, we think it requires more clear and certain words 
than are to be found in this instrument.’— Hassell v. Long, 
2 Maule & Selw. 365. All such general words as are found 
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in the charter, importing that an officer remains in office, 
after the expiration of the defined term, until a successor is 
elected and qualified, are employed from abundant caution, 
to avoid a construction which would give rise to a sort of 
interregnum, or a vacancy, or lapse in the office, and not to 
create unlimited official terms.— Commissioners v. Greenwood, 
1 Dess. 452; Welch v. Seymour, 28 Conn. 387; Chlemsford 
Company v. Demarest, supra ; Dover v. Twombly, supra. 

On the other aspect in which the count may be considered 
—that of admitting an election of Hughes after the expi- 
ration of the first official term—it is not necessary to dwell at 
length. A second election, of necessity, terminated the 
first in all respects.—U. S. v. Kirkpatrick, 9 Wheat. 720; 
South Carolina Society v. Johnson, 1 McCord, 41. There was 
an expiration of the first official term ; and for a new term 
of office, commencing under another election, terminating 
the first term, there can be no reason to suppose it was 
intended the general words of the’charter should be extended. 

The demurrer to the particular breaches of the complaint 


was well taken, and properly sustained. The judgment is 
affirmed. 


Bradshaw v. Emory. 
Statutory Real Action in nature of Ejectment. 


1, What title will support action.—In ejectment, or the corresponding statu- 
tory action, the plaintiff may, if not barred by the statute of limitations, 
recover against a stranger, or one showing no title, on proof of prior posses- 
sion under color of title. 


AppEaL from the Circuit Court of Greene. 

Tried before the Hon. Luruer R. Smira. 

The record in this case shows that, on the 26th October, 
1878, six separate actions were commenced, in favor of Ellen 
Bradshaw, Harrison Eubank, Martha Eubank, Alfred Free- 
man, Jack Freeman, and Josiah Freeman, respectively, 
against Charles Emory, tenant in possession, each seekin 
to recover “an undivided interest” in a certain tract of naa 
containing about four hundred acres, together with damages 
for its detention ; that the several causes were consolidated, 
and an amended complaint filed, by leave of the court, in the 


names of all the plaintiffs jointly, claiming the entire tract 
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of land; and that Isaac N. Snedecor was admitted to defend 
as landlord. On the trial, as the bill of exceptions states, 
Alfred Freeman, one of the plaintiffs, testified, “that the 
plaintiffs went into possession of the lands sued for in this 
action, on or about the Ist January, 1871, under claim of 
title; that they occupied said land, and exercised acts of 
ownership over it, from the time they so went into posses- 
sion, until some time in the spring of the year 1874, when the 
Bigby river overflowed, and washed away their houses, 
ruined their crop, and drowned their stock, and left them 
destitute ; that they left the land, not voluntarily, but to keep 
from starving; that they cultivated said lands during the 
years 1871, 1872, 1873, and 1874, and claimed the same as 
their own, with the rents and profits arising therefrom ; that 
they bought said lands, on or about the 27th December, 
1870, from John S. Prescott, and received from him a paper, 
which was produced, and identified by the witness, who 
stated that he saw said Prescott sign the same.” This 
paper, which was dated December 30, 1870, and signed by 
said Prescott, was in the following words: 

“ Memorandum of agreement this day entered into, by and 
between John S. Prescott, of the county of Clarke, State of 
Mississippi, of the first part, and Alfred Freeman, Jack 
Freeman, Ellen Freeman (by her father, Jack Freeman), 
Harrison Eubank and Martha Eubank, and Josiah Freeman, 
of the second part, witnesseth, that for and in consideration 
of five thousand dollars ($5,000) to him paid and secured to 
be paid, the said Prescott has bargained and sold to the said 
parties of the second part the following lands, situated in 
said county of Greene, in the State of Alabama, parts of the 
following tracts, to-wit,” &c. “all lying in township twenty- 
one (21), range one (1) west, and containing four hundred 
acres, more or less, as follows: to the said Harrison, 
seventy-five (75) acres ; to the said Martha, seventy-five (75) 
acres ; to the said Alfred, fifty (50) acres; to the said Jack, 
fifty (50) acres; to the said Ellen, seventy-five (75) acres ; 
and to the said Josiah, seventy-five (75) acres. Each of said 
tracts to be laid off in such way as said lands may be best 
divided, so that each tract may have due proportion of wood 
and cultivated land, and be of equal proportionate value in 
their respective number of acres ; and to be taken and paid 
for at the rate of twelve dollars per acre, and to be of average 
value of the whole tract. And said Prescott binds himself, 
his beirs and assigns, to convey the above tracts, by good 
and perfect titles, to the said adult purchasers within twelve 
months from date, and to the above minors so soon as the 
requisite proceedings may be had, by which the money due 
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them as beneficiaries under the last will and testament of 
Richard Randolph, deceased, late of the county of Greene, 
and State of Ohio, can be legally invested for them in said 
real estate. Possession of said premises to be given to said 
parties on the first day of January, A. D. 1871.” 

This writing was pe: Ma oe in proper form fora deed, 
on the 10th March, 1871, before a justice of the peace; and 
was admitted to record in said county of Greene, on the 6th 
May, 1871. Each of the other plaintiffs testified to the 
same facts, in substance, as to their possession, cultivation, 
claim of ownership, and abandonment on account of the 
overflow. The delivery of the written contract was also 
proved, and a demand of possession before suit brought ; 
and the reasonable rent of the premises, for each year, was 
also proved. “The plaintiffs then offered said writing in 
evidence, and stated that they had no other paper title on 
which they relied.” The defendant objected to the admis- 
sion of the writing, and the court sustained his objection, 
and excluded the paper; to which ruling the plaintiffs duly 
excepted. “The plaintiffs then offered the paper, to show 
how they acquired and held said lands, and the interest 
of each therein, and to explain the nature and claim of title 
to said lands;” but the court excluded it, “and would not 
let it be read in evidence to the jury for any purpose ;” to 
which ruling the plaintiffs duly excepted. “The plaintiffs 
then closed their case, and the defendant offered no evi- 
dence ; and the court thereupon charged the jury, of its own 
motion, that they would find for the defendant, if they 
believed the evidence ; to which the plaintiffs duly excepted.” 
These rulings of the court are now assigned as error. 


G. B. Mostey, for the appellants, cited Smoot v. Lecatt, 
1 Stew. 590 ; Badger v. Lyon, 7 Ala. 564; Cox v. Davis, 17 Ala. 
714; McCall v. Pryor, 17 Ala. 533; Clarke v. Clarke, 51 Ala. 
498 ; Eakin v. Brewer, 60 Ala. 579; Tyler on Ejectment, 825. 


SnepDEcor, CockreLL & Heap, contra, cited Bank of Ken- 
tucky v. Jones, 59 Ala. 126; Heydenfeldt v. Mitchell, 6 Ala. 71. 


BRICKELL, C. J.—It is a legal title, and a present right 
of entry and possession only, which will support an action of 
ejectment, or the corresponding statutory real action. A 
rior —— under color of title, if the plaintiff is not 
arred by the statute of limitations, will support the action 
against a trespasser, or a defendant not showing a better 
title. Of this, as was said in Russell v. Erwin, 38 Ala. 48, 


“the authorities are such as to leave no room for doubt.” 
VoL. Lxv. 
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Whether the contract between the plaintiffs and Prescott 
would have enabled them to defend, if Prescott had been 
suing for possession, or would have enabled them to sue him, 
if he had entered, is not material in this case, to which he is 
neither party nor privy, and in which no person claiming 
under him is a party or privy. The contract is color of title 
—shows the plaintiffs were not in possession as mere intru- 
ders, or trespassers, but had entered under a claim of right. 
The possession under that claim, an intruder, a trespasser, 
asserting no title in himself, and no right of entry derived 
from the true owner, cannot disturb—Anderson v. Melear, 
56 Ala. 621. 

The Circuit Court was in error in not admitting, as color of 
title, the contract between plaintiffs and Prescott, and in the 
charge given. 

Reversed and remanded. 


Block Brothers v. Maas & Block. 
Statutory Trial of Right of Property in Goods Attached. 


1. When title to goods passes by contract of sale.—A bill of sale purporting 
to convey, by present words, ‘‘the whole of my stock of general merchandise 
in my store, of every character and description, reserving and excepting the 
amount of $1,000 worth of said merchandise, personal property, which is 
hereby selected by me, as a resident of said State, as exempt to me under the 
laws of Alabama, and which personal property, to the amount of $1,000, is not 
hereby conveyed,” is a mere executory agreement, and passes to the pur- 
chaser no title to any part of the goods, until the vendor has selected the por- 
tion reserved as exempt. 

2. Statutory claim suit ; .what title will sustain.—To enable a party to recover 
in a statutory trial of the right of property, he must show a title on which he 
could support trover, trespass, or detinue. 

3. Error without injury in rulings against plaintiff.—When the plaintiff's 
evidence, as set out in his bill of exceptions, clearly shows that he had no 
right of action, any rulings adverse to him, even if erroneous, could have 
wrought no injury to him, and are, therefore, no ground of reversal. 


Apprga from the Circuit Court of Hale. 
Tried before the Hon. Gro. H. Craia. 


This was a statutory trial of the right of property in a 
stock of goods and merchandise, on which an attachment 
was levied on the 5th December, 1878, at the suit of Maas & 
Block, against A. Steiner, and to which a claim was 
interposed by Block Brothers & Co., the appellants ; affidavit 
of ownership being made, and bond given for a trial of, the 
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right of property, under the provisions of the statute. The 
claimants asserted title to the goods under a bill of sale 
executed to them by said Steiner, which was dated the 3d 
December, 1878. The material parts of this bill of sale are 
quoted in the opinion of the court, and need not be here 
stated. On the trial, the claimants reserved several excep- 
tions to the rulings of the court on questions of evidence, 
and in charges given and refused ; and these rulings are here 
assigned as error. 


W. M. Brooks, and Taos. Seay, for appellants, argued the 
questions involved in the several assignments of error. 


Jas. E. Wess, contra, contended that the bill of sale con- 
veyed to the claimants no title to the goods sued for; citing 
to this point the following cases: Screres v. Roach, 22 Ala. 
675; Batre v. Simpson, 4 Ala. 305; Hudson & Slokes v. 
Weir & Tate, 29 Ala. 294: Magee v. Billingsley, 3 Ala. 691 ; 
Browning v. Hamilton, 42 Ala. 484; Lobinson v. Hirschfelder, 
59 Ala. 506. 


BRICKELL, C. J.—It is insisted for the appellees, that if 
the rulings of the Circuit Court, or any of them to which excep- 
tions are reserved, shall be found erroneous, the error is 
without injury to the appellants, because, upon the evidence 
introduced by them, which was undisputed, they have no 
right of recovery—no title to the goods levied upon, which 
can in any event prevail over the attachment of the appel- 
lees. The bill of sale given by Steiner, the defendant in 
attachment, purports to “grant, bargain, sell, transfer, 
assign, and set over to said Block Brothers & Co., the fol- 
lowing described personal property,” &e., “ to-wit: the 
whole of my stock of general merchandise situated in my 
store, in Newberae, Alabama, of every character and descrip- 
tion,” &c., “reserving and excepting the amount of one 
thousand dollars worth of said merchandise, personal pro- 
perty, which is hereby selected by me, as a resident of said 
State, as exempt to me under the laws of Alabama, and 
which personal property, to the amount of one thousand 
dollars, is not hereby conveyed, trausferred, or assigned. ” 
The proposition of the appellees is, that the defendant in 
attachment not having made selection of the merchandise 
reserved, when the attachment was levied, no title had 
vested in the appellants, and, consequently, rulings of the 
Cricuit Court which could have injured only in the event 
title had passed to them, though erroneous, furnish no 
ground of complaint, and no cause of reversal. 

Vou. LXY. 
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We are of the opinion the proposition must be sustained. 
The distinction between a bargain and sale, by which title 
passes immediately to the vendee, and an executory agree- 
ment, the goods remaining the property of the vendor until 
it is executed, can not be more certainly and clearly traced 
in any class of cases, than where there is a power of selec- 
tion reserved by the vendor, or by the vendee, to distinguish 
and identify the goods sold from other goods in the pos- 
session of the vendor. The law is said to be stated very 
perspicuously, by Bayiey, J., in Gillett v. Hill (cited in 
Benjamin on Sales, p. 258), in the following words: “The 
cases may be divided into two classes; one, in which 
there has been a sale of goods, and something remains to 
be done by the vendor ; and until that is done, the property 
does not pass to the vendee, so as to entitle him to main- 
tain trover. The other class of cases is where there is a 
bargain for a certain quantity, from a greater quantity, and 
there is a power of selection in the vendor to deliver which 
he thinks fit; then, the right to them does not pass to the 
vendee, until the vendor has made his selection, and trover 
is not maintainable till that isdone. If I agree to deliver a 
quantity of oil, as ten out of eighteen tons, no one can say 
which part of the whole quantity I have agreed to deliver, 
until a selection is made. There is no individuality until it 
ié has been divided.” The rule is too well settled, to be open 
for diseussion, that goods sold must be capable of being 
separated, distinguished, and indentified from the stock, or 
mass, or quantity, with which they may be mingled, before 
title passes from the vendor to the vendee. Until there is 
such separation, they remain the property of the vendor, 
who must bear the loss, if they perish. 

When the attachment was levied, there was no individual- 
izing the goods the vendor would select and retain, from the 
goods which would pass to the vendee: there was not one 
article which the vendee could claim was his property, free 
from the right of the vendor to retain and hold it. A 
claimant, in atrial of the right of property, must show that 
he has such title to the property claimed, as would enable 
him to support trover, trespass, or detinue, if he had 
resorted to either of these remedies, for which a trial of the 
right of property is a statutory substitute. When the evi- 
dence which he offers clearly negatives the existence of 
such title, rulings adverse to him, injurious only upon the 
theory that title to the property levied on resides in him, 
will not authorize the reversal of a judgment against him. 
1 Brick. Dig. 780, $97. It is, consequently, unnecessary 
to examine and pass upon the rulings of the Cireuit Court 
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assigned as error. Upon the evidence offered by the appel- 
lants, they had no title to the goods levied upon, and these 
rulings, if erroneous, could not have worked any practical 
injury. 

The judgment is affirmed. 


Hill v. Jones. 


Bill in Equity by Guardian, to enforce Testamentary Charge 
on Lands for Education of Infant. 


1. Testamentary power ; construction and execution of.—Where the testator 
devised and bequeathed property in trust for the benefit of his son Thomas, 
and added, ‘‘ Should the suid Thomas die, having made a will and testament 
in due form to be admitted to probate, I direct that the said trust estate shall 
be handed over and disposed of in such manner as he shall by his said will 
have directed ” ; and the testatrix, his mother, by a subsequent will, after devis- 
ing property in trust for him and his family, added, ‘*My said son Thomas 
shall have the authority and power, by an instrument in writing, to order and 
direct in what manner, and to whom, and in what proportion the share or 
portion hereby bequeathed in trust for him shall be divided between his wife 
and children after his death”; held, that each of these powers was well 
exeouted by a will, by which Thomas devised the entire property to his wife 
and daughter, to be divided equatly between them when either of them mar- 
ried, and charged the entire estate with the education of the daughter during 
her minority, over and above her interest on a division. 

2. Devise and bequest to two, to be divided on future event.—Under a devise 
and bequest to the testator’s widow and daughter, to be divided equally 
between them, and to be kept together uutil the marriage of one of them, the 
two take and hold as tenants in common until the division is made. 

3. Sale of lands under execution against tenant in common.—The interest of 
one tenant in common in lands may be sold under execution against him 
(Code, § 3209), before the time has arrived at which a division may be had 
under the provisions of the instrament creating the estate ; but the purchaser 
at the sale, while acquiring the interest of the defendant in execution, takes it 
subject to any lawfal charge or incumbrance existing upon or against it by 
the terms of that instrument. 

4. Testamentary charge on lands, for education of child.—Where the testator 
devised his entire estate to his wife and daughter, to be divided equally 
between them when either of them married, but directed that the daughter 
should receive a thorough education, ‘‘without being an extra charge on 
the estate,” ‘‘over and above her share at the final division and distribu- 
tion of the estate”; held, that the expenses attending the education of the 
daughter—that is, ‘‘tuition, board (if proper as an incident), and other usual 
and necessary incidental expenses "—were a charge upon the entire property, 
and should be first paid out of the rents, after deducting taxes and necessary 
repairs, before any portion could be allotted to the widow, or to a purchaser at 
execution sale against her. 

5. Liability of trustee for rents or waste.—When a testamentary charge on 
lands, in favor of an infant, is enforced against a purchaser at sale under exe- 
cution, as a trustee in invitum, he will not be charged with waste, nor with more 
rents than he actually received, except under circumstances which would 
authorize a similar charge against an express trustee. 

Vou, LXY, 
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6. Partition between tenants in common.—A purchaser of land from a tenant 
in common, or under execution against him, is entitled to have a partition, as 
the tenant himself might have had; but, if the property is held under a will, 
which prescribes the time when a division may be had, partition can not be 
made at an earlier day. 


AppEAL from the Chancery Court of Sumter. 
Heard before the Hon. A. W. DitLarp. 


The bill in this case was filed on the 5th December, 1871, 
by Mrs. Mary B. Hill, the widow of Thomas M. Hill, 
deceased, who sued as the guardian of her infant daughter, 
Annie Bowen Hill, and for her use and benefit, against W. 
A. C. Jones ; and sought to recover the possession of a tract 
of land from the defendant, to enforce a testamentary charge 
on the lands for the education of the said ward, to make the 
defendant account for the rents while in his possession, as 
well as for waste committed by him, and to restrain the com- 
mission of further waste ; and the general prayer, for other 
and further relief, was added. The land was _ held by said 
Thomas M. Hill, at the time of his death in January, 1864, 
and cultivated with the slaves then on it, as a trust estate 
under the wills of his deceased father and mother, William 
W. and Nancy A. Hill; and he devised and bequeathed his 
entire estate, by his last will and testament, duly executed, 
and admitted to probate after his death, to his said wife and 
daughter, to be equally divided between them, as stated 
more particularly in the opinion of the court, where the 
words of the will are quoted. In and by his said will, said 
Thomas M. Hill made no allusion to the manner in which 
he held the property, or the powers conferred on him by the 
wills of his father and mother, but spoke of the property as 
“my estate” ; and the last clause of his will was in these 
words: “TI desire that nothing in this instrument shall be 
So construed as to prevent my wife, Mary B. Hill, from 
making a will, and disposing of her share of my estate as 
she thinks proper; nor my daughter Annie, so soon as she 
arrives at the age of eighteen years, from disposing of her 
share of my said estate, by will or otherwise, as she thinks 
proper. ” 

The trustees named in the wills of W. W. and Nancy A. 
Hill having resigned, B. B. Little was appointed trustee in 
their stead, by the Chancery Court of Greene county; and 
he continued to act as trustee until the death of said 
Thomas M. Hill. Soon after the death of said Thomas M.,, 
Little filed a bill in said Chancery Court, for a settlement 
of his trust ; making the widow personally, and as administra- 
tor of said Thomas, and the child and her guardian, parties 
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defendant ; and asking the directions of the court as to the 
disposition he should make of the property. In December, 
1874, the chancellor (Hon. Josepu R. Joun) rendered a decree 
in the cause, as follows: ‘“ It is adjudged and decreed, that 
the last will and testament of Thomas M. Hill is a good exe- 
cution of the powers of disposition conferred on him by the 
will of W. W. Hill and Nancy A. Hill; but that all the con- 
ditions and restrictions attempted to be annexed to the trust 
property conveyed by the said wills of W. W. and Nancy A. 
Hill, by the said will of Thomas M. Hill, are inoperative. 
It is further adjudged and decreed, that the trust estate 
which was received by the trustee under the wills of said 
W. W. and Nancy A. Hill, by virtue of their last will and 
testament, and the appointment by the last will and testa- 
ment of said Thomas M., vested in Mary B. Hill, the wife of 
said Thomas M., and in Annie B. Hill, his daughter, in equal 
shares, as by said will directed ; and it is further decreed, 
that the share of said Mary B. is by the said will charged 
with one-half of the cost of the education of Annie B. Hill, 
in the manner directed by the last will of said Thomas M., 
to be paid by the said Mary B. Hill as the same may be 
required; and it is hereby declared, that a lien shall exist 
and continue on the share of the trust property which may 
be delivered to the said Mary B. Hill, to secure the payment 
of the said one-half of the cost of education of the said 
Aunie B.” The decree then directed the complainants (the 
executorsof said 8. B. Little, in whose names the cause had 
been revived on his death) to deliver the property to Mrs. 
Hill and the guardian of said Annie B., taking their receipts, 
and specifying therein the lien declared ; and the cause was 
continued, for a settlement of the accounts of the trustee. 
In January, 1865, the accounts of the deceased trustee being 
stated by agreement, and showing a balance against him of 
over 35,000, the chancellor rendered a decree for this amount 
against the executors, in favor of Mrs. Hill and her daughter, 
one-half to each, and taxed the costs against the complain- 
ants, as executors. In November, 1866, at a regular term of the 
court, before Chancellor Loomis, on motion of the complain- 
ants, their bill was dismissed; but for what reason, the 
record does not show. 

Jones, the defendant in this suit, having recovered a 
judgment against Mrs. Hill, caused an execution to be 
levied on the land; and at the sheriff's sale, on the 5th 
September, 1870, he became the purchaser, and received the 
sheriff's deed, under which he went into possession. The 
bill in this case alleged, that the complaniant’s ward, Annie 
B. Hill, “ by and under the wills of her deceased grand- 
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father and grand-mother, W. W. Hill and Nancy A. Hill, 
and by the will of her deceased father, Thomas M. Hill, 
made in execution of the powers given him by the said wills 
of W. W. and Nancy A. Hill, has a fee simple in one-half of 
the said lands, and a charge by way of lien on the other half 
for her education, as hereinafter shown” ; that Thomas M. 
Hill left no estate whatever, except what he held under the 
wills of his father and mother, and his will only operated by 
way of execution of the powers conferred on him by their 
wills ; that the ward had received about $1200 on the settle- 
ment of the trust estate, all of which had been expended in 
her education and maintenance ; that she was thirteen years 
of age, and had been withdrawn from school by complainant, 
for want of means to pay for her tuition, and had no other 
property than her interest in said lands. The bill alleged, 
also, the filing of the bill by Little, and the rendition of the 
decree 1n that cause; “all of which,” it was added, “ will 
more fully appear by reference to said proceedings and 
decree ; and complainant hereto appends, and makes part of 
this bill, marked ‘ Exhibit A,’ said Little’s bill, with the 
exhibits thereto, and the answers, and the decree in said 
cause, and refers to the same, to show the rights of her said 
ward in the premises, aud how her rights were derived. ” 
The bill alleged, also, the purchase by Jones at execution 
sale against Mrs. Hill, his entry into possession, receipt of 
the rents, commission of waste, &c. The prayer of the bill 
was, “that said Jones may be required to surrender his 
unlawful possession of said lands; that said lands may be 
applied to the support and maintenance of complainant’s 
said ward, as required by the will of her father and said 
decree of the Chancery Court; that said Jones may be 
required to account for the use and occupation of one-half 
of said land; that the lien on the other half, mentioned in 
this bill, may be enforced ; that said Jones may account for 
the waste committed on said lands, and may be restrained 
from committing further waste ;” and for other and further 
relief. 

The defendant filed a demurrer to the bill, assigning 
various grounds of demurrer. In passing on the demurrer, 
the chancellor held, that the decree rendered by Chancellor 
JOHN was invalid ; that Mrs. Hill’s interest in the lands was 
subject to sale under executioa ; that Annie B. Hill and the 
defendant were tenants in common of the land; that she 
was entitled to receive from him, during his possession, one- 
half of the rents and profits of the lands, ‘ and also one-half 
of the remaining rents and profits, to be applied to her eduea- 
tion”; and that Jones, while his debt was unpaid, was 
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“entitled to receive and retain one-half of the rents and 
income of the share of Mrs. Hill.” The defendant after- 
wards filed an answer, which he prayed might be taken as a 
cross-bill, under the rules of practice, and asked a partition 
of the lands. On final hearing, on pleadings and proof, the 
chancellor held, that the clam for damages to the land was not 
sustained by the proof; that Mrs. Hill’s interest in the lands 
was subject to sale under execution, but the purchaser took 
it subject to the charge created by the will of Thomas M. 
Hill for the education of his daughter; that the defendant 
was “liable to pay, towards the education of said Annie B. 
Hill, one-half of his share of the annual rents, until she shall 
leave school or marry” ; and declared a lien on his share of 
the land to secure it. He held, also, that the defendant was 
entitled to have a partition of the lands, and appointed com- 
missioners to make a division ; and ordered an account to be 
taken of the rents and profits, the value of timber cut and 
sold, the amount of taxes paid, valuable improvements 
erected, &c. 

The decree on the demurrer, and the final decree, are now 
assigned as error by Mrs. Hill. 


Txos. Copss, with whom was R. H. Smru (since deceased), 
for appellant.—The decree rendered by the chancellor in 
December, 1864, was a final decree, and was not affected by 
the subsequent decree dismissing the suit; nor could it be 
held invalid, as the chancellor held it, nearly ten years after- 
wards, in a suit between different parties, and for different 
purposes.— French v. Shoemaker, 12 Walace, 86; W. & E. 
Canal Co. v. Beers, 1 Black, 54; Thompson v. Dean,7 Wal- 
lace, 342 ; Stovall v. Banks, 10 Wallace, 583 ; Forgay v. Con- 
rad, 6 Howard, 202; Rules of Ch. Pr. (No. 84), Code, 173 ; 1 
Brickell’s Digest, 725, § 1246 ; 1 Dan. Ch. Pr. 798-9 ; Pettus 
v. McClanahan, 52 Ala. 57. That decree was correct, and 
properly declared a lien or charge on the lands for the educa- 
tion of Annie B. This lien, or charge, extended to the whole 
of the land; it was for an amount which was unascertained, 
and unascertainable in advance; and its nature was such as 
rendered the interest of Mrs. Hill in the property contin- 
gent, incapable of determination, and not subject to levy and 
sale under execution.—Code, § 2871. The defendant, being 
in possession, and charged with notice of the lien, is liable 
for rents, and also for waste, as a trustee.— Harrison v. Mock, 
10 Ala. 185. If the defendant holds as a tenant in common, 
heis still liable for waste, or other special damage.—3 Robert- 
son’s Pr. 166; Nelson’s Heirs v. Clay,7 J. J. Mar. 139; 2 
Amer. Ch. Dec. 494. 


Vou. LXV. 





1880.] OF ALABAMA. 219 


{Hill v. Jones.] 


A. W. Cooxrett, R. CHapman, Jr., and T. B. Wetmore, 
contra.—The lien asserted by the bill, so far as it depends on 
the decree rendered in the suit by Little, must fail, because 
that decree was interlocutory only,and the bill was afterwards 
dismissed.—4 Porter, 73; 37 Ala. 453; 32 Ala. 13. It is 
invalid on its face, because not warranted by the pleadings 
or proof in the cause. So far as the asserted lien rests on 
the will of Thomas M. Hill, it must fail, because he had no 
power to create such a charge, or any trust or incumbrance. 
2 Cowen, 196; Greenleaf v. Queen, 1 Peters, 138; Foster 
v. Goree, 5 Ala. 428. As to the asserted lien, the decree is 
too favorable to appellant. .On the question of waste, as 
between tenants in common, the bill must fail for want of 
equity.—Lomax’ Digest, 647; Adams’ Equity, 525; Story’s 
Equity, §§ 910, 916, and note to former section. 


BRICKELL, C. J.—The power conferred on Thomas 
M. Hill, by the will of William W. Hill, is thus expressed ; 
“Should the said Thomas M. Hill die, having made a will 
and testament, in due form to be admitted to probate, I 
direct that the said trust estate shall be handed over and dis- 
posed of, in such manner as the said Thomas shall by his 
said will have directed.” The power conferred by the will of 
Nancy A. Hill is thus expressed: “And it is further herein 
provided, that my said son, Thomas M. Hill, shall have the 
authority and the power, by an instrument in writing, to 
order and direct in what manner, and to whom, and in what 
proportion, the share or portion hereby bequeathed in trust 
to my said son, Luther L., shall be divided between his wife 
and children after his death.” Thomas M. Hill died, having 
made his last will, which was duly admitted to probate, and 
by which he disposed of all the property, real and personal, 
subjects of these powers, embracing the lands now in con- 
troversy, devising it to his wife, Mary B. Hill, and their 
infant daughter, Annie Bowen Hill, to be divided equally 
between them, and directing that it should be kept together 
until the marriage of the one or the other. The will con- 
tains this provision : “ My daughter, Annie Bowen, as soon 
as she is old enough, shall be sent to school, and kept at the 
best schools, until her education is thorough and complete 
in every department, without being an extra charge on my 
estate. This I bestow on her, as a parent and affectionate 
father, over and above her share at the final division and 
distribution of my estate ” 

1. The powers conferred by each of the wills on Thomas 
M. Hill were well executed by this devise. There is no 
general or particular intention, in favor of any class of 
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individuals, manifested in the will of William W. Hill. The 
only limitation of the power of disposition conferred by that 
will, is that it should be exercised by a will made in such 
form that it could be admitted to probate. The individuals 
in whose favor the power should be exercised, the quality 
and quantity of interest which should be conferred, were 
committed wholly to the discretion of the donee of the 
power. The power of appointment conferred by the will of 
Nancy A. limits the appointment to the wife and children of 
the donee of the power; and it is to be exercised by an in- 
strument in writing, whether deed, will, or other instrument. 
There is nothing in either power, when it is fairly construed, 
which can be regarded as inhibiting the donee from 
conferring on his daughter, in her infaney, a right to an 
education from the entire estate, in priority of the claims of 
the mother. He was expressly authorized by the will ot 
Nancy A. to determine and direct in what nutmner, and in 
what proportion, the estate should be divided between the 
wife and children ; and there was no limitation of the power 
in the will of William W. There is a simple exercise of the 
powers, in the manner best adapted to the condition and cir- 
cumstanees of the wife and child, the class in whose favor 
the appointment was to be made, under the will of Nancy A.; 
and such an appointment, it is fair to presume, the testatrix 
intended. 

2. The words of the devise to his wife and daughter, in 
the will of Thomas M., importing a division of the estate 
between them, a separate interest in each, would, at common 
law, have created a tenancy in gommon. In this State, joint 
tenancy does not exist, the statute abolishing its distinguish- 
ing incident, the jus acerescendi.—Code of 1876, §$ 2191 ; Dunn 
v. Bank of Mobile, 2 Ala. 152. And the principle is well set- 
tled, that when, as in this case, there is a devise and bequest 
directly to several ; and the period of division or distribution 
is postponed, the Jevisees and legatees take and hold as 
tenants in common, until the period of distribution and 
division.— Chighozola v. Le Baron, 21 Ala. 406. 

3. The statute declares, that an execution may be levied 
on real property, to which the defendant has a perfect equity, 
having paid the purchase-money, or in which he has a 
vested legal interest, in possession, reversion, or remainder, 
whether he has the entire estate, or is entitled to it in com- 
mon with others.—Code of 1876, $ 3209. The contention of 
the appellant, that by the sale under execution against her, 
of her estate in the lands, at which the appellee became the 
purchaser, he acquired no title, and that the sale was void, 
because her estate was not subject to execution, cannot 
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therefore be sustained. By the express words of the statute, 
the estate in lands of a tenant in common, when it is a 
vested legal estate, is subject to execution. The purchaser 
of lands at execution sale acquires only the estate of the 
defendant in esecution, except when, by virtue of the 
statute, he is entitled to protection against outstanding 
equities, incumbrances, or alievations, of which he has no 
notice. Whatever charges, or liabilities, or burdens rest 
upon the estate, lawfully created, continue, and tie estate 
remains subject to them. 

4. Itis unnecessary to consider the effect of the decree 
rendered by Chancellor Jomy, in 1864, in the suit by the 
trustee, Little, to which Mrs. Hill and her danghter, were 
parties. Whether it charged upon the estate of Mrs. Hill 
a lien for the one half of the expenses of the education of 
the daughter, and its validity, seem to have been perplexing 
questions in the Court ot Ciancery. Whether the decree is 
valid, and declares a lien, is not material. The origin and 
source of Mrs. Hill’s estate is the will of her husband, of 
which all purchasers from her, and all who sueceeded to her 
estate by purchase at judicial sales, were bound to take 
notice. By that will, a charge on the whole estate, for the 
edueation of the daughter, was created; and to it the estate 
of Mrs. Hill remained liable, notwithstanding the appellee 
succeeded to it by the purchase at sheriff's sale. The 
enforcement of this charge is one of the features which 
imparts equity to the bill, as its enforcement lies exclusively 
within the jurisdiction of a court of equity. The chancellor 
was of the opinion, that the charge would be satisfied, by 
dividing the rents between the daughter and the appellee, 
requiring the appeliee to contribute one half of the share re- 
ceived by him to the education of the daughter. This is an 
error pervading the whole procee: lings in the Court of 
Chancery. The charge of the edueation of the d: aughter, as 
directed in the will, rests upon the whole estate, in priority 
to the right of the mother to participate in the rents and 
profits; and it must be satisfied, before the appellee can 
claim any part of them ; otherwise, the expressed intentions 
of the testator would be defeated, There should have been 
directed a reference to the register, to ascertain a just and 
reasonable allowance for the edueation of the daughter, to 
which the rents should be applied, first making a deduction 
of all taxes paid, and the costs of all necessary repairs. It 
is, however, an allowance for education only, which can be 
made ; the expenses of tuition, board, if that was proper as 
an incident, and other usual and necessary incidental 
expenses. When this allowance is made, if there be any 




















222 SUPREME COURT 


[Minniece v. Jeter. ] 


surplus of the rents, it should be divided equally between 
the daughter and the appellant. 

5. We find no evidence in the record, which would justify 
a charge against the appellee for any rents other than such 
as he is shown to have received. Nor do we dwell upon that 
feature of the bill, impeaching him for waste. There does 
not seem to have been any such negligence in the failure of 
the appellee to derive rent from the premises, as would 
authorize a charge against him, if he were an express trustee, 
and, of consequence, there was no ground upon which to fix a 
liability upon him as a mere constructive trustee. 

6. A vendee of a tenant in common is entitled toa partition. 
Stewart's Appeal, 56 Penn. St. 241. But the right to partition, in 
this case, depends upon the inquiry, whether it can be had 
without violating the will of the testator. It was competent 
for him to fix the time at which there should be a severance 
of the interests of the mother and daughter ; and having ap- 
pointed it, the courts cannot appoint another and different 
time. The will limits the division of the estate to the mar- 
riage of the daughter, or of the mother, and requires, until 
the happening of that event, the estate, to employ its own 
words, shall be kept together. That event not having hap- 
pened, and mother and daughter being in life, the cross-bill 
for partition was premature, and should have been 
dismissed. 

The result is, the decree of the chancellor on the original 
bill must be reversed, and the cause remanded for further 
proceedings in conformity to this opinion. The decree on 
the cross-bill bill must be reversed, and a decree here 
rendered dismissing it at the costs of the appellee. 


[Nov. Term, 
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Action on Promissory Notes, by Payee against Maker. 


1. Entries in party’s memorandum book ; when admissible as evidence. —Entries 
in a memorandum book, purporting to show items of personal expenditure by 
the owner, are not competent evidence, on proof of his handwriting only, and 
his own statement asa witness, ‘‘I kept a memorandum book during the 
whole of that time, and recorded in it all my expenses.” 

2. Statement of opinion or conclusion by witness. —Under the plea of set-off, 
the defendant claimed a credit for the value of plaintiff's board while she re- 
sided at his house ; and plaintiff insisted that her personal services during 
that time were worth as much as her board, if not more. A witness for de- 
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fendant was asked, on cross-examinatiov, whether he did not know that plain- 
tiff's stay at defendant's house ‘‘ was a benefit to him and his family ;” and 
auswered, ‘To the best of my judgment, I must say, that I was impressed 
with the idea then that it was of benefit to him and his family.” Held, the 
statement of a *‘ mere conclusion, opinion, or conjecture, with no facts to sup- 
port it,” and therefore incompetent as evidence. 

3. Questions held leading, and calling for legal couclusion.— Questions pro- 
pounded to plaintiff, as witness for herself: ‘‘ Were your services worth as 
much as your board? and if not, how much did it lack? Were your services 
worth more than your board ? and if so, how much more?” Held, leading and 
illegal. Question : ‘* Was the giving of these notes, or not, a settlemeat and 
closing of your pecuniary relations with defendant up to date?” Held, lead- 
ing and illegal, and objectionable because calling for statements of legal 
conclusion 

4. Proof of foreign statute-—A mere statement in the bill of exceptions, 
“The plaintiff then read in evidence the statutes of Mississippi,” when the 
statutes referred to are not set out, and there is no agreement in reference to 
them, does not bring the statutes before this court. 

5. Foreign statute of limitations, us defense here. —When a foreign statute of 
limitations is pleaded as a defense to an action here, as it may be under our 
statute (Code, § 3237), any exception in the foreign statute is also available in 
answer to tbe plea ; but our statute allows the bar of the foreign statute, only 
when the action is founded on a contract made or act done within the foreign 
jurisdiction, and the plea should aver that such is the fact. 

6. Absence from Stale, in computation of time, effecting statutory bar.—In the 
computation of the time necessary to effect a bar under the statute of limita- 
tions (Code, § 3234), the period during which the defendant has been absent 
from the State, is required to be deducted. 

7. Pendency of former suit ; when pleadable in abatement.—The pentency of a 
former suit between the parties, founded on the same cause of action, is good 
matter for a plea in abatement, unless the affidavit or process by which it was 
commenced was void. 

8. Authority of deputy-clerk.—A deputy-clerk—that is, one duly appointed 
and qnalified —has full power to transact all business of his principal (Code, 
§ 676, subd. 2); and an attachment issued by him, or an affilavit administered 
by him, is not void for want of authority. . 

9. Replication to plea in abatement, of former suit.—When the pendency of a 
former suit, founded on the same cause of action, is pleaded in abatement of 
an attachment suit, it is good matter for a replication to the plea, that the 
former attachment was issued by a person who was not a regular deputy - 
olerk, and who had no authority to issue it. 

10. Partial payment, in avoidance of statwory bar.—A partial payment on a 
claim, made before the statute of limitations has effected a bar, is an admis- 
sion that the debt exists, and obliterates all past time in the computation of 
the statutory bar; but, to have this effect, the party making the payment 
must intend its application to the debt, or must know and approve such appli- 
cation ; and where the money is sent by a third person, and nothing is said as 
to its application, or the purpose for whicb it is sent, it is a question for the 
jury, under the facts in proof, whether a partial payment or a gift was 
intended. 

11. Admission of indebtedness by letters. —When the statute of limitations is 
pleaded, and the existence of any indebtedness at a particular time is also a 
material question, letters written at that time by the defendant to the plaintiff, 
containing general admissions of indebtedness, and excuses for delay in 
making payment, are competent evidence on the question of indebtedness vel 
non, although the admissions may not be sufficient as an acknowledgement or 
promise to avoid the statute of limitations. 


AppEaL from the Circuit Court of Sumter. 
Tried before the Hon. Luruer R. Smrru. : 
This action was brought by Cynthia C. Jeter, against John 
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A. Minniece, and was commenced by original attachment, 
sued out on the 23d October, 1874. The defendant pleaded 
in abatement, that the plaintiff had sued out another attach- 
ment against him, on the same cause of action, on the 15th 
April, 1874, and that said former attachment suit was still 
pending when the attachment in this case was sued out; and 
he also moved to dismiss the suit on the same ground. The 
court overruled the motion to dismiss, to which, as the 
judgment-entry recites, the defendant excepted ; and pleas 
in bar being filed, by consent, and by permission of the 
court, “ without waiving said sworn plea in abatementy it was 
agreed that ali of said pleas might be tried at once.” On 
the trial, us appears from the bill of exceptions, the defend- 
ant offered in evidence the record of the former attachment 
suit, which showed that the writ of attachment therein was 
sued out as stated in the plea; that the defendant filed a 
sworn plea in abatement, alleging that the attachment was 
issued by one A. D. Hall (who also administered the 
affidavit and approved the bond), in the absence of the clerk, 
and without his knowledge, and without any legal authority 
for so doing ; and that at the next ensuing term of the court, on 
the 30th October, 1874, which was after the commencement 
of the suit in this case, judgment was rendered, that the 
plaintiff confessed the plea, and dismissed his suit, This 
being all the evidence adduced in reference to the former 
suit, the court charged the jury as follows: “If the jury 
believe, from the evidence, that the plaintiff sued out an 
attachment against the defendant, on the same cause of 
action, and it was levied upon the same property, a subse- 
quent suit between the same parties, on the same cause of 
action, and levied on the same property, is not subject to be 
abated, by plea or otherwise, although the former suit was 
pending and undetermined when the subsequent suit was 
commenced, if the jury believe from the evidence, as shown 
by the pleadings in the former suit, that said attachment 
was issued by the deputy-clerk : that the process being void, 
it stood as if there was no suit pending.” To this charge the 
defendant excepted. 

The action was founded on two promissory notes, each 
signed by the defendant, and payable to the plaintiff or 
order, with interest from date at eight per-cent,, for value 
received ; one being for $800, dated “ Memphis, January 6, 
1858,” and payable on the 6th January, 1859; and the other 
for $200, dated August 2d, 1858, and payable twelve months 
after date. “On these notes,” as it is recited in the bill of 
exceptions, were the following indorsements, each signed by 
the defendant: “'The above sum I received from Dr. Henry 
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W. Jeter, in Memphis, on the 6th January, of funds belong- 
ing to C. C. Jeter; and out of the amount I expended one 
hundred dollars, in paying travelling expenses of self, Sarah, 
and C. C. Jeter, to Gainesville. A portion, or all of said 
sum, should be allowed on settlement.” “The above sum of 
$200 was received from C. ©. Jeter,on the 2d August, 1858 ; 
and both the above sums are credited on a claim in favor of 
C. C. Jeter v. Dr. Jeter, on the dates above.” “Iam to pay 
interest annually on the within notes, or compound the 
interest annually if not paid.” The following credits were 
also indorsed, the plaintiff's name being subscribed to the 
last: “This note is entitled to a credit, September 12th, 
1865, $10.00 ; December LOth, 1863, by 1045 lbs. of pork, at 
ten cents per pound, $10.43 ; March 6th, 1865, cash, $8.00 ; 
May, 1866, by my expenses, &c., from Gainesville, Ala. to 
Cold Water, Miss., $48.90 ; March 8th, 1867, cash paid freight 
on goods to Memphis, Tenn., from Gainesville, Ala., $6.50.” 
Received on this note, June, 1870, per hands of Mr. Heming- 
way, for John A. Minniece, $50.” 

The defendant pleaded the general issue, payment, set-off, 
the statute of limitations of six years, and the Mississippi 
statute of limitations of six years; and issue was joined on 
all these pleas. On the trial, as the bill of exceptions shows, 
the plaintiff offered in evidence the notes on which the suit 
was founded, and then introduced one J. O. Hemingway as a 
witness, who thus testified : “Some time in June, 1870, de- 
fendant came into his store, in Gainesville, Alabama, and 
asked him for an envelope ; and when witness handed one to 
him, he inclosed a fifty-dollar bill in it, and asked witness to 
hand it to plaintiff, who was at the house where witness 
lived. There was no writing in said envelope—nothing but 
the bill. Witness handed the envelope, with the inclosure, 
to plaintiff, and told her that defendant had asked him to do 
so. She made no indorsement on the note in his presence. 
He knows who made the indorsements on the note; they 
were placed there by plaintiff. He knows the signature to 
the last indorsement: it is in the plaintiff's handwriting. 
Defendant did not say, when he handed the $50 to witness, 
that he owed plaintiff nothing, and did not direct how the 
$50 should be applied. Witness told plaintiff to place this 
as a credit on the note, and she did so.” In reference to 
this credit of $50, the plaintiff herself, whose deposition was 
taken on interrogatories and cross-interrogatories, thus testi- 
fied : “ Mr. Hemingway handed me a sealed envelope, which 
I opened, and it contained a $50 note only. I asked him, 
where it came from ; and he replied, that Mr. Minniece sent 
it to me ; and I therefore gave him credit for that amount.” 

(15) 
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The defendant testified, as a witness for himself, in reference 
to this money, “that the indorsements on said notes were 
not made by him, nor by his authority, and he does not know 
who placed them upon said notes; that he sent $50 to 
plaintiff, by Mr. Hemingway, but did not authoriza any one 
to place it as a credit on said notes; that he remarked to 
Mr. Hemingway (he was not certain he made the remark, 
but thinks he did), that he owed plaintiff nothing, and sent 
the money to her as a gift.” 

This being all the evidence adduced, in reference to this 

ayment or credit of $50, the court charged tie jury, “ that 
if there was an indebtedness between plaintiff and defendant, 
and defendant sent $50 to plaintiff, in June, 1870, without 
any instructions, the law presumes that he intended to pay 
it to the debt, and the plaintiff had a right to apply it as a 
credit on the note; and when so applied, it would take it out 
of the statute of limitations.” The court charged the jury, 
also, at the instance of the plaintiff, as follows: “If the jury 
believe that the defendant made a payment of $50 to 
plaintiff in 1870, without directing its application, then plain- 
tiff had aright to apply the amount as a credit on the note 
due from him to her ; and if such payment was credited as 
_ a partial payment on said note, this would stop the running 
of the statute of limitations at that time, and unless they 
should find that more than six years had transpired from the 
date of this credit to the bringing of this suit, they should 
find this issue for the plaintiff. * Po each of these charges 

the defendant excepted. 

As to the consideration of the notes, the plaintiff thus 
testified : “The consideration of the two notes was bor- 
rowed money. The note for $800 was made in Memphis, 
Tennessee; it was not the result of a settlement, but for 
borrowed money. The note for $200 was given in Gaines- 
ville, Alabama; the money was had from my brother, 
H. M. Jeter, while on a visit there.” The defendant thus tes- 
tified in reference to this matter: “ That he was the executor 
of the estate of Mrs. Sarah M. Jeter, deceased; that the 
money for which the $800 ncte was given was contributed 
by the devisees of the estate, his wife being one of them, to 
the plaintiff, for her support; that the note for $200 was 
given for excess in the division of the negroes of the estate ; 
that at the time he executed said notes, plaintiff and himself 
lived in Gainesville, Alabama, and Dr. H. Jeter had the 
money in Mississippi, where he lived, but paid it to defend- 
ant in Memphis, ‘lennessee, and he there executed his notes 
for it.” The defendant further testified, “that he removed 
from Gainesville, Alabama, to Mississippi, in November, 
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1865 ; that the plaintiff removed from Gainesville to Missis- 
sippi in May, 1866, and both have continued living there 
ever since.” The plaintiffs testimony, as to the facts of 
removal and residence, was substantially the same; and 
there was no conflict in the testimony as to these matters. 
The bill of exceptions states, that the “ plaintiff then intro- 
duced in evidence the statutes of Mississippi;” but the 
statutes are not set out, nor is there any agreement in refer- 
ence to them. 

This being all the evidence in reference to the defense of 
the statutes of limitations, “ the court thereupon charged the 
jury, that if they believed, from the evidence, that the note 
was payable on the 6th January, 1859, and was executed in 
another State, while the plaintiff and defendant were resi- 
dents of this State, and that the defendant was absent at any 
time trom the State; then they must deduct the time inter- 
vening between the 11th day of April, 1861, to the 20th day 
of September, 1865, and also the time he was absent from 
the State, although both parties were residents of the same 
State ; and if they believe, after making said deduction, that 
six years had not elapsed, then the statute of limitations is 
no bar to the recovery.” The court charged the jury, also, on 
the request of the plaintiff, “ that ifthe note was due in 1859, 
and the defendant removed from the State in 1865, and has 
remained out of the State since that time, then the statute of 
limitations is no defense.” To this charge, also, the defend- 
ant excepted; and he then requested the court to give the 
following charges, which were in writing: “ When the statute 
of limitations of any other State has created a bar to an ac- 
tion, upon a note or contract, the bar is effectual here; 
therefore, if the jury believe, from the evidence, that the bar 
of the statute of limitations was complete in the State in 
which defendant resided, previous to the commencement of 
this suit, then they must find for the defendant, unless they 
are satisfied, from the evidence, there was an unconditional 
promise in writing, signed by the defendant, to pay the same, 
or a partial payment made on the note.” “If the jury 
believed, from the evidence, that plaintiff removed to Missis- 
sippi in May, 1866, and the defendant moved there in 1865; 
and that the plaintiff could have sued in Mississippi, but ne- 
glected or failed to bring a suit until six years iad clesesls 
then, the bar is complete, and the plaintiff cannot recover.” 
The court refused each of these charges, and the defendant 
excepted to their refusal. 

Under the pleas of set-off and payment, the defendant in- 
troduced an account against the plaintiff, amounting, with 
interest, to nearly $4,000; and he testified to its correctness. 
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The principal items in this account were, “ board, washing, 
lodging, fuel, and lights,” from August, 1849, to January, 
1864, at $150 per annum; also, 3300, paid for plaintiff's sub- 
scription to the Gainesville and Tuskaloosa railroad ; and 
$100, defendant’s travelling expenses to and from Memphis, 
on business for plaintiff. All these items were contested, and 
conflicting evidence was introduced in reference to them. On 
the part of the plaintiff it was contended, and the evidence 
introduced by her tended to show, that she lived with defend- 
ant as a member of his family, assisted in the discharge of 
the household duties, taught his children, &c.; that her ser- 
vices were reasonably worth as much as her board ; and that 
she had paid the defendant’s wife, for her board, by agree- 
ment, $60 annually. Testifying in reference to these matters, 
in her deposition, the plaintiff said: “I kept a memorandum 
book during the whole of that time, and recorded in it all my 
expenses ; and I am certain I paid defendant my board reg- 
ularly, as above stated.” The witness Hemingway produced 
and identified this book, describing it as a “ cash book con- 
taining memoranda of expenses, which was sent to him by 
plaintiff before the trial, and also sent and returned to him 
since the trial begun; that the handwriting of said book is 
plaintiff's, and it is the book of accounts alluded to in her 
deposition.” On this evidence, the plaintiff offered the book 
in evidence ; to which the defendant objected “on the ground 
that it was illegal and irrevelant, and was nothing more than 
- the declaration of the plaintiff, which was hearsay.” The 
court overruled the objections, and admitted the book; and 
the defendant excepted. 

A part of the third direct interrogatory to plaintiff was in 
these words: “If you did any service while you lived with 
defendant, state what sort of service you did, and what was 
its value. . . . Was it of value to defendant and his 
family? if so, to what extent? Were your services to defendant 
and his family worth as much as your board ? if not, how much 
did it lack? Were your services worth more than your board ? 
and if so, how much more?” Before filing cross-interrogatories, 
the defendant objected to the italicized portion of this inter- 
rogatory, “because the same is illegal, and leading, and 
points the witness directly to the desired answer.” A part 
of the fifth direct interrogatory to plaintiff was in these 
words: “ Was the giving of these notes, or not, a settlement 
and closing of your pecuniary relations with defendant up to 
date.” To this interrogatory the defendant objected, 
“ because the same is leading and illegal, and because the 
matter sought to be proved is a legal question, which is to 
be solved by the court, and not by the witness.” When the 
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deposition was offered in evidence on the trial, “ the defend- 
ant moved the court to sustain the objections filed to said 
interrogatories ; but the court overruled said objections, and 
the defendant excepted.” 

The defendant took the deposition of Mrs. Sarah Roberts, 
who was the sister of his wife, and of the plaintiff, and ex- 
amined her in reference to the plaintiffs boarding and living 
at hishouse. The third cross-interrogatory to this witness 
contained a question in these words: “ Don’t you know that 
her stay there was a benefit to him and his family, instead 
of a detriment to them?” The witness answered: “As to 
whether her stay at defendant’s was beneficial or detrimen- 
tal to him, to the best of my judgment, I must say, I was im- 
pressed with the idea then that it was of benefit to him and 
his family.” On the trial, the defendant moved to suppress 
this answer, “on the ground that it was irrelevant and imma- 
terial, and was the conclusion of the witness ;’ and he reserved 
an exception to the overruling of his objections. 

The plaintiff offered in evidence, after proving the hand- 
writing, several letters written by the defendant; four of 
them being addressed to the plaintiff, and one to Dr. Henry 
M. Jeter, her brother. The defendant objected to the ad- 
mission of the letters, “ because they were irrelevant and 
illegal,” and he reserved an exception to the overruling of 
his objection. The letter to Dr. Jeter was dated May 17th, 
1857, and, after mentioning the writer’s settlement of his ad- 
ministration on an estate which had caused him much 
annoyance, used this language: “Now I can see the way 
perfectly plain, without selling property, if I can secure the 
loan of what money sister Cynthia has. I will make it 
doubly secure to her, in any contingency, and will pay her 
the interest annually, or add it to the principal, if she desires 
it, at the end of each year, so that the interest will com- 
pound.” The letters to the plaintiff were dated, respectively, 
September 5th, 1867, February 14th, 1865, February 24th, 
1868, and June 8th, 1871. The following are extracts from 
them: “I am sorry that I cannot respond to your letter in a 
way that is satisfactor¥ to myself, and probably less so to 
you. You have lost sight of the fact that I lost everything 
by the surrender.” After stating his debts, failure of crops, 
&e., “I ask you, in all candor, if you see any way I can pay 
any money at present. Nothing would give me more pleas- 
ure, as you must know, than to be able to pay the last 
farthing, but I am not capable of working miracles.” “ As 
fast as I can earn the money, over and above the wants of 
my family, I have no further use for it than to pay my 
debts.” “It may be possible that I can send you a little 
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money this fall or winter, if I am successful, but I do not 
wish to promise.” “I had hoped that during the winter I 
would be able to scrape together a little money to send you, 
but in this [have been disappointed.” “Can it be possible 
that yoa have determined to go to law with me? You well 
know that [ would divide the last cent I have with you. 
You certainly could not think that I would allow other cred- 
itors to come in, to your prejudice.” None of the letters 
made any distinct allusion to the notes now sued on, nor 
admitted any specific indebtedness. 

The several rulings of the court on the evidence, and in the 
charges given and refused, to which exceptions were 
reserved, as above stated, are now assigned as error. 


Tuos. Coss, for appellant. 
CocKRELL & SNEDECOR, contra. 


STONE, J.—The judgment of the Cireuit Court in this 
cause must be reversed, on certain points reserved in the 
court below to the introduction of evidence. The memo- 
randum-book of expenses kept by Miss Jeter was impro- 
perly admitted.—-Acklen’s Executor v. Hickman, 63 Ala. 494. 
That part of the answer of the witness Roberts, in these 
words: “To the best of my judgment, I must say, that I 
was impressed with the idea, then, that it was of benefit to 
him and family,” is mere conclusion, opinion, or conjecture, 
with no facts to support it, and should have been excluded. 
The two objections taken to parts of direct interrogatories 
three and five, propounded to plaintiff, were well taken ; 
but they seem to have elicited no objectionable testimony. 

The defendant pleaded the statute of limitations of the 
State of Mississippi, alleged to be six , years, in bar of the 
recovery. The bill of exceptions does not set out the stat- 
ute, and contains no statement of agreement that we may 
consult the statute-book. All that is said in the bill of 
exceptions, on this subject, is, “ Theeplaintiff then intro- 
duced in evidence the statutes of Mississippi.” For what 
purpose this was done, and why done by plaintiff, we can 
not learn. This does not bring before us the statute of 
Mississippi relied on.—1 Brick. Dig. 880, $$ 1096, 1099. 

This question, however, has been argued, as if the statute 
of Mississippi was in evidence; and in as much as it will 
probably arise on another trial, we feel it our duty to notice ~ 
the question. Our statutes on the subject have nothing to 
do with this question, further than to allow the defense to 


be made in this State. When made, its sufficiency must be 
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tested by the laws of the State, whose statutory bar is 
invoked. If there be exceptions, which prevent or intercept 
the running of the statute, they are the exceptions of the 
statute pleaded, not those enacted by our legisJature. Our 
statute (Code of 1876, § 3237) is conceived and framed 
on the theory, that a debt which becomes barred by the 
laws of another State or country, of which such debtor is a 
resident, is alike barred in this State. If there be excep- 
tions in the statute of such other State or country, which 
prevent the bar there, then such bar is equally ineffectual in 
this State. Our statute is a legislative comity, and is in no 
way affected by reservations of this State, which come in 
play when our statutes of limitation are pleaded. 

When the statutory bar of another State or country is 
relied on, the frame of our statute (section 3237 of the Code 
1876) is such as to confine its operation to contracts made 
or acts done in such other State or country. The conclud- 
ing clause of this section compels this construction. _ It fol- 
lows that, unless the contract sued on was made in Mis- 
sissippi, the bar of that State can not be pleaded in defense 
of it. The plea, to be good, should aver that fact. This 
statute, we think, had its origin in the hardship supposed to 
be inflicted by the decision in Jones v. Jones, 18 Ala. 248, 
overruling Goodman v. Monks, 8 Por. 84. 

As the undisputed facts appear in this record, the defend- 
ant became a non-resident of Alabama in 1865, and ever 
afterwards remained so. The statute of limitations of Ala- 
bama is no defense in this case.— Wright v. Preston, 55 Ala. 
570; Harrison v. Heflin, 54 Ala. 533. 

The first charge given by the court can not be sustained. 
The pendency of a former suit between the same parties, on 
the same cause of action, may be pleaded in abatement of a 
second suit, and will abate it, unless the affidavit or process, 
by which the first suit is commenced, is void.—Stevenson v. 
GO Hara, 27 Ala. 363; Drake on Attachment, § 184; J/at- 
thews v. Sands, 29 Ala. 136. A deputy-clerk, we will pre- 
sume, is one duly appointed and qualified; and such 
deputies have full power to transact all business of such 
clerk.—Code of 1876, 676, sub. 2. If the person who 
administered the oath, and issued the first attachment, was 
not so appointed and qualified, that was and is a subject for 
a replication to the plea in abatement.—See Lowry v. 
Stowe, T Por. 453. The second charge given is correct, so 
far as the Alabama statute of limitations is supposed to 
affect this case. It has no pertinence to the statute of Mis- 
sissippi, which must be governed by its own provisions. 
The third charge given is substantially correct, and so is the 
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first given at the instance of plaintiff, with this qualification 
and explanation: Partial payment on a claim of debt, made 
before the statute has perfected a bar, intercepts the run- 
ning of the statute, because the payment is an admission 
that the debt exists. Reason and the law concur in saying, 
the payment would not be made, if there were no admitted 
indebtedness. Hence, it is said, a partial payment on a debt, 

ast due, obliterates all past time in the computation, 

ecause it is an admission by the defendant that the debt 
then exists. Why pay, if there is no debt? To come within 
this rule, however, the defendant must intend the payment 
shall be thus applied, or must know and approve such 
application. The plaintiff, or payee, by an unauthorized 
indorsement of payment on the note, can not fix or continue a 
liability on the promisor. It requires the act or concurrence 
of the promisor, to do that. If, when the payment is made, 
there be a debt, and if nothing be said explanatory of the 
act of handing over the money, this is a strong circumstance 
tending to show partial payment was intended, and would 
justify a jury in so finding. The question, under the evi- 
dence, was, payment on the debt, or gift. This was a ques- 
tion for the jury, and depended mainly on the inquiry, 
whether, at the time the money was delivered to the agent, 
Minniece was indebted to the plaintiff, and whether at that 
time he gave any directions, and if so, what directions, as to 
its purpose or application. ‘The letters of Minniece, found 
in the record, were evidence on the question of indebted- 
ness vel non. 

The second charge given at the request of plaintiff is cor- 
rect, when applied to the statute of Alabama. Charges 
2 and 3 asked by defendant were rightly refused. 

Reversed and remanded. 


Hungerford v. Moore. 


Action for Money Had and Received, on Common and Special 
Counts. 


1, Estoppel en pais.—When a person collects money for, or as the agent of 
another, he is estopped from denying the title of his principal, and can not, 
as against his principal, set up title in himself. 

2. When plaintiff may recover, in action for money had and received.—In an 
— for money had and received, which each party claims as his own, the 
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plaintiff must show his superior right, and can not recover on proof of the 
defendant’s want of right. 

3. Exception to charge; when sufficient.—Where the bill of exceptions sets 
out a charge given by the court, and adds, ‘*To which charge, as given by the 
court, the plaintiffs take a nonsuit, with leave to file a bill of exceptions, and 
they pray that this their bill of exceptions be signed,” &c., this does not show 
an exception to the charge of the court. 

4. Offer of rew rd for unknown felon.—The governor has no power, under 
the statute (Code, § 3976), to offer a reward for the “ unknown persons” by 
whom a murder has been committed. 


ApprEaL from the Circuit Court of Perry. 

Tried before the Hon. Gro. H. Crate. 

This action was brought by Joseph C. Hungerford, Joseph 
Neal, Abe Rencher, Joseph b. Bush, and Robert H. Harper, 
against William D. Moore ;and was commenced on the 11th 
November, 1878. The complaint contained the common 
count for money had and received, and also a special count, 
which alleged, in substance, that on the 4th November, 1876, 
Isaac D. Moore, then a citizen of said county, was murdered 
by persons unknown; that on the 18th November, 1876, 
while the murderers were still unknown and at large, Gov- 
ernor Houston, by virtue of the power and authority vested 
in him by Jaw, issued his proclamation, offering a reward of 
$400 for the arrest and conviction of each one of the unknown 
murderers; that the plaintiffs afterwards arrested Albert 
Young, Silas Smith, Bob Jones, and Lucius Porter, who were 
the murderers, and caused them to be committed to jail; 
that said four persons were duly tried and convicted of the 
murder, at the Fall term, 1877, of the Circuit Court of said 
county; that the defendant, well knowing these facts, and 
knowing that the plaintiffs were entitled to the said reward, 
applied to Governor Houston for it, and procured its allow- 
ance and payment to them, amounting in all to $1,600; and 
that he had failed and refused to pay it over to them, though 
often requested. 

The defendant demurred to this special count, assigning 
the following as causes of demurrer: Ist, because the count 
shows that the murderers were unknown when the governor 
offered his reward; 2d, because it shows that the said four. 
persons named were not, nor was either one of them, charged 
with the commission of said murder when the reward 
was offered; 3d, because it does not show that said per- 
sons were, or that either of them was, when said proc- 
lamation was offered, “charged with said felony, and had 
absconded;”’ 4th, because it does not show that said 
yersons, at that time, “‘ were charged with said felony, 
had been arrested therefor, and had escaped from cus- 
tody, either before or after conviction;” 5th, because it 
is not shown that, when said proclamation was issued, said 
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persons, or either or any of them, “ were charged with said 
felony, and had absconded, or escaped from custody, either 
before or after conviction ;” 6th, ‘“ because, under the facts 
stated in said count, the governor liad no authority to issue 
said proclamation, and was not authorized to pay said sum of 
$1,600.” The court sustained the demurrer ; and the plain- 
tiffs then, by leave of the court, filed an additional (or 
amended) count, in which they alleged, substantially, the 
same facts, with the further averment that the defendant, 
“without the knowledge or consent of plaintiffs, and well 
knowing that they were rightly and justly entitled to said 
reward, and by misrepresentation and fraudulent practices 
upon their rights,’ procured the payment of the money to 
himself, and has refused to pay it over ondemand. To this 
count also the defendant demurred, assigning the same causes 
of demurrer as before, and these in addition: 7th, because 
said count does not show that plaintiffs, when they arrested 
said persons, knew that said proclamation had been issued 
offering said reward ; Sth, because it does not aver or show 
that plaintiffs made said arrests with the intention or pur- 
pose of obtaining said reward ; 9th, because it is not averred 
or shown that the plaintiffs were induced by the reward 
offered to make said arrests ; 10th, because the governor 
alone was authorized to determine who was entitled to said 
reward, and had determined that defendant was entitled to it. 
The court sustained the demurrer to this count; and the de- 
fendant then pleaded the general issue, with leave to give 
any special matter in evidence; on which plea issue was 
joined. 

On the trial, as appears from the bill of exceptions, the 
plaintiffs offered in evidence the proclamation of Governor 
Houston, “and then introduced evidence tending to show 
that they arrested the four murderers, who were then resid- 
ing on plantations in the immediate vicinity of the residence 
of said Isaac D. Moore, and who were duly convicted and 
executed for the murder ; that they made application for the 
reward, and then learned, for the first time, that it had been 
‘paid to the defendant afew days before.” On the part of the 
defendant, who was the brother of said Isaac D. Moore, “ it 
was proved that he was very active in endeavoring to ferret 
out and ascertain who the murderers were, for the purpose 
of having them arrested and tried for said offense ; that 
before said proclamation was issued, and afterwards, he 
incurred heavy liabilities, and expended large sums of money, 
in sending for and employing attorneys-at-law and detectives, 
to aid and assist him in finding out who had committed the 


murder, and to have said murderers arrested and tried; that 
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he made no concealment of the fact that he claimed the 
reward, and intended to make application for it’’; and that 
the money was paid to him on his application, which was 
accompanied by the affidavits of the sheriff and ex-sheriff of 
the county as to his right to it. It was admitted that, when 
the governor’s proclamation was issued, “the murderers 
were unknown, and no particular person or persons were 
then charged with said murder, by affidavit or otherwise, 
and no one had absconded by reason thereof.” The court 
charged the jury, on the request of the defendant, “ that if 
they believed, from the evidence, that on the 18th November, 
1876, when the governor issued his said proclamation, the 
murderers of said Isaac D. Moore were unknown, and no 
particular person or persons were then charged, by affidavit 
or otherwise, with the commission of said murder; and that 
the person or persons, if any, who were then charged with 
said offense, had not absconded ; then, the said proclamation 
was issued, and the said reward was paid, without authority 
of law, and they must find for the defendant.” The bill of 
exceptions adds: “ To which charge, as given by the court, 
the plaintiffs take a nonsuit, with leave to file a bill of ex- 
ceptions ; and they pray that this, their bill of exceptions, 
be signed and sealed by the court, and made a part of the 
record, which is done accordingly in term time.” 

The judgment on the demurrers, and the charge of the 
court, are now assigned as error. 


Busu & Prrrs, with PowHaran Locketr (since deceased), 
for appellants. 
Lawson & Moore, C: D. Hoaves, and J. B. Suivers, contra. 


STONE, J.—If it were shown that Moore received the 
money in controversy as the agent, and on the claim and 
right of Hungerford and his associates, we would hold him 
estopped from denying the title of his principals. Receiving 
the money as theirs, he could not renounce their right to it. 
But that is not this case. Both plaintiffs and defendant, it 
seems, claimed the money in their own several rights. The 
theory of the suit is, that defendant received the money, 
when, ex cequo et bono, it belonged to the plaintiffs. In such 
case, the burden is on the plaintiffs, to show they are legally 
entitled to the money, and it is not enough to show that de- 
fendant has no right to it. If neither party is entitled to the 
money, neither can recover from the other. 

In the present case, our inquiries, by agreement of counsel, 
are narrowed to two questions: the authority of the gov- 
ernor, on the facts shown, to offer a reward ; and the correct- 
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ness of the charge of the court. The last of these questions 
is not raised by the record before us. It is not shown that 
any exception was reserved to the charge of the court.— 
Thrash v. Bennett, v7 Ala. 156; Reeves v. Linam, Ib. 564. 

Had the governor authority to offer a reward, on the facts 
of this case? The proof fails to show a state of facts variant 
from that recited in the proclamation, which is in the follow- 
ing language: “ Whereas, authentic information has reached 
this department that, on the night of the 4th inst., in the 
county of Perry, Isaac D. Moore was most brutally murdered 
by unknown parties: now, therefore, I, Geo. 8. Houston, by 
virtue of the power and authority in me vested as governor 
of Alabama, do issue this my proclamation, offering a 
reward . . . for the arrest and conviction of each of the 
murderers of Isaac D. Moore.” It will be observed that, in 
the recital part of this proclamation, no one is named as the 
murderer, or as being charged with the murder, or as ab- 
sconding before arrest, or as having escaped from custody 
either before or after conviction. The statute does not au- 
thorize the offer of a reward, under the conditions shown 
alike in the proclamation, and in the facts of this case.— 
Code of 1876, § 3976. If it be thought the statute should 
cover and provide for such a case as this, the remedy is not 
with us. 

The judgment is affirmed. 


Town of Camden vw. Bloch. 


Certiorari on Judgment of Municipal Court. 


1. Certiorari ; what is revisable on. --Under the common-law writ of certiorari, 
when issued to revise the proceedings of an inferior tribunal, the jurisdiction 
of the court, and the regularity of its proceedings—that is, errors of law 
apparent on the record—are revisable ; but the trial is not de novo, and con- 
clusions of fact can not be reviewed. 

2. Same ; lies when, to judgment of municipal court.—When the charter of a 
municipal corporation does not provide for an appeal from the judgment of 
the mayor or intendant, in a qguasi-criminal proceeding for the violation of a 
municipal ordirance, the common-law writ o? certiorari, from the Circuit 
Court, is the appropriate remedy to revise sach proceedings. 

3. Proceeding for violation of municipal ordinance ; want of affidavit and war- 
rant; parol evidence in aid of record. —When such procecdings are removed 
into the Circuit Court by certiorari, the failure of the record to show the 
affidavit and wafrant, by which the prosecution was commenced, is a defect 
for which the proceedings shonld be quashed; and the defect can not be 
cured by extrinsic parol evidence in aid of the record. 

Vou, LXV. 
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4. Substitution of lost records.—Every court has the inherent power to sub- 
stitute or supply its records, when they have been lost or destroyed ; but this 
power belongs only to the court whose records they were, and can not be 
exercised by an appellate tribunal, to which a cause or proceeding may have 
been removed by appeal or certiorari 

5. Same; special certiorari to perfect record ; continuance.—In such case, 
the substitution or amendment being made in the court below, while the 
cause is pending iu the appellate tribunal, a special certiorari should be 
awarded to bring it up, and the cause should be continned, in the discretion 
of the court, to permit the perfected record to be brought up; but the action of 
the court on the motion for such continuance is not revisable on error. 

6. Costs; liability of municiapal corporation for.—On grounds of public 
policy, costs can not be taxed against a municipal corporation, when pro- 
ceedings had before the mayor's court, for the violation of a municipal erdi- 
nance, are removed by certiorari into the Circuit Court, and there quashed; and 
the question is properly raised by an exception, noted only in the judgment- 
entry. 

7. When appeal lies.—By the settled practice of this court, an appeal lies 
in favor of a municipal corporation, from a judgment of the Cirenit Court, 
quasbing the judgment of the mayor’s court in a quasi-criminal proceeding 
for the violation of a municipal ordinance. 


AppEAL from the Cireuit Court of Wilcox. 

Tried before Hon. Jonn K. HENry. 

The appellee in this case, Albert D. Bloch, was arrested 
under a warrant issued by the intendant of the town of 
Camden, charged with the violation of a municipal ordi- 
nance ; and was fined $2.50, besides costs, amounting in all to 
$10.75. He thereupon removed the proceedings, by certiorari, 
into the Cireuit Court, alleging that the charter of the town 
made no provision for an appeal; and in return to the writ 
of certiorari, the intendant certified the following, as the 
entire record of the cause: “ Town of Camden v. Albert D. 
Bloch. Assault and battery. Affidavit made, and warrant 
issued, February 19, 1876. Defendant arrested and brought 
before intendant, February 19, 1877. Continued until 3 
o'clock, February 20, 1877. Defendant convicted of assault 
and battery, and fined $2.50; intendant, $3.50; marshal, 
$3.25 ; witnesses, $1.50: total, $10.75.” And he added in 
his certificate, “There is no papers, or anything else in my 
office, pertaining to said case. ” 

On this return, the defendant moved to quash the pro- 
ceeding, and to discharge him, “ because the record fails to 
show that there is any charge against him ; and because 
there is no charge against him ; and because there is noth- 
ing to show upon what charge he was arrested ; and because 
the record shows there is no affidavit charging him with any 
offense ; and because there is in the record no charge which 
he can be called upon to answer, or to which he can plead.” 
At the same time, the plaintiff submitted a motion to per- 
fect the record sent up on return to the certiorari, “by 
supplying the affidavit and warrant of arrest, the same hav- 
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ing been mislaid, lost, or destroyed”; which motion was 
continued until the next term, and then overruled. 

The cause being continued until the next term, the plain- 
tiff, “for answer to said motion to quash and dismiss,” 
alleged that, “since the last term, the affidavit and warrant 
of arrest in said cause, which were lost or destroyed, and 
have never been certified to this court as a part of the 
record, have been substituted, and have been duly certified 
to this court by the intendant, as a part of the record in 
said cause, and are now on file in this court”; 2d, “ that the 
original affidavit and warrant of arrest in said cause have 
been lost or destroyed, and there is now pending in this 
court a motion to substitute the same ” ; 3d, “ that the origi- 
nal affidavit and warrant of arrest in this case have been 
lost or destroyed, and the plaintiff is now ready to supply 
said loss by the substitution of copies of said affidavit and 
warrant, which copies are now on file in this court.” 
An amended “answer, or plea,” as it is called, was after- 
wards filed, in substance as follows: 4. Since this court 
took jurisdiction of this cause, the affidavit and warrant of 
arrest have been lost or destroyed; and as part of the 
record of the cause in this court, the plaintiff is now ready, 
and moves to supply said loss, by the substitution of copies 
of said affidavit and warrant. 5. That the affidavit and 
warrant of arrest were papers belonging to the files and 
records of this court after the service of the certiorari on 
the intendant, and have been lost or destroyed since that 
time ; and that the plaintiff is now ready and proposes to 
supply their loss by substituting copies.” To these several 
answers, or pleas, the defendant demurred, assigning as 
causes of demurrer to the first—“ because it is no answer to 
said motiou; and because said intendant had no right to 
substitute said affidavit and warrant ; and because the cause 
was pending in this court when said substitution was made ; 
and because said intendaat can not add to the record in this 
case ; and because said intendant had no authority to certify 
to this court any proceedings had by him in said cause 
since it was removed to this court.” ‘To the second, 
“because it is no answer to the motion to quash and dis- 
charge ; and because it does not show that this court has 
any jurisdiction to substitute said papers alleged to be lost. ” 
To the third, “ because the plaintiff has no right to supply 
copies of the papers alleged to be lost; and because said 
answer does not show that any order for the substitution of 
said papers has been made by any court having authority to 
make it.” To the fourth, “ because it does not show that the 


papers alleged to be lost were ever on file in this court ; and 
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because it does not show that said papers were ever part of 
the record in this court ; and because it does not show that 
said alleged lost papers were returned to this court in 
answer to said writ of certiorari.” And to the fifth, ‘ on 
same grounds as the fourth.” The court sustained each of 
these demurrers, and the plaintiff declined to plead or 
answer further. The defendant then offered in evidence his 
petition for the certiorari, the writ itself, the service by the 
sheriff, and the return to the writ by the intendant ; “and 
proved by the clerk of said court, that said affidavit and 
warrant of arrest had never been certified to this court, and 
had never been on file therein as a part of the record in said 
cause. This was all the evidence introduced by the defend- 
ant on his said motion; and the plaintiff thereupon moved 
to dismiss the proceeding by certiorari, because the evidence 
of the facts adduced on the trial of said cause before the 
intendant had not been certified to this court ; which motion 
the court overruled, and the plaintiff excepted. The court 
then rendered judgment, discharging said defendant ; to 
which the plaintiff excepted.”’ The judgment-entry is in 
these words: ‘It is therefore considered by the court, that 
the defendant be discharged, and go hence without day, 
and recover of the town of Camden the costs of this suit, 
for which let execution issue ; to which judgment of the court 
the plaintiff excepts.” 

The rulings on the demurrers, the overrulings of plain- 
tiffs motion to dismiss the certiorar’, and the judgment ren- 
dered, are now assigned as error. The appellee submitted a 
motion to dismiss the appeal. > 


R. GarLuarD, and J. T. Beck, for appellant. 
S. J. Cummina, and Cocugan & Dawson, contra. 


SOMERVILLE, J.—The supervisory power of a superior 
over an inferior legal tribunal, by means of a common-law 
writ of certiorari, extends only to qnestions touching the 
jurisdiction of the subordinate tribunal, and the regularily 
of its proceedings. The appropriate office of the writ is to 
correct errors of /aw, apparent on the face of the’ record. 
Conclusions of fact can not be reviwed, unless specially 
authorized by the statute. The trial is not de novo, but on the 
record; and the only matter to be determined is the quash- 
ing, or the affirmation, of the proceedings brought up for 
review.— Dean v. State, 63 Ala. 153; Ex parte Madison Turnpike 

Yo., 62 Ala. 93; Andrews v. Andrews, 14 N. J. (Liaw) 141. And it 
has been held, that the validity of acts of municipal cor- 
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porations, and special tribunals, may be tested by certiorar 
whether such acts are judicial or legislative-—Camden 
Mulford, 26 N. J. (Liaw) 49. 

The charter of the town of Camden, as found in the Ac; 
of 1857-58, p. 225, provides for no appeal from proceedings 
before the intendant, and hence this remedy was the appro- 
priate one, and was properly resorted to by the appellee, for 
the purpose of having such proceedings subjected to revision 
by the Cireuit Court.—Dean v. State, supra ; City Counc! 
of Montgomery v. Foster, 54 Ala. 62. 

The omission of the affidavit and warrant from the record 
under which Bloch, the appellee, was arrested and tried before 
the intendant, was a defect, for which a motion to quash 
would properly lie. The record could not be aided or sup- 
plemented by extrinsic parol evidence. The pleas filed by 
appellant to this motion raised the question as to the pro- 
per method of perfecting the re¢ord, so as to introduce this 
affidavit and warrant, which were alleged to have been mis- 
laid or lost in the intendant’s court. 

The power of courts to substitute or supply their own 
lost or destroyed records is inherent, and exists independ- 
ently of any statute, being requisite in order to “ minister 
ample justice to all persons according to law.” This right 
exists, however, only in the court w hose record or papers it 
is proposed to restore. There was no error in the refusal of 
the Circuit Court to substitute the lost papers. The proper 
practice would have been, to have the defect corrected, on 
motion after reasonable notice, in the primary court, and 
then to apply for a spec jal certiorari to the Cireuit Court, alleg ‘g- 
ing the particular matter proposed to be incorporated in the 
record. The case should then have been continued, within 
the discretion of the circuit judge, until reasonable time was 
afforded to enable the intendant to. make his return to 
the writ.— Townsend v. Jeffries’ Adim’r, 24 Ala. 224 ; Drake and 
Wife v. a ct Seats, 50 Ala. 1; Freeman on Judgments, 
p- 81,$89. We can not see, from the transcript of the cause, 
that aie this course was proposed to be pursued; nor, had it 
been otherwise, was the failure of the Circuit Court to con- 
tinue revisable error. Applications for continuance are 
addressed to the sound discretion of the primary court, and 
are not the oes of revision in the appellate court.—1 
Brick. Dig. p. 774, § 

The rulings of the " Obveutt Court on the demurrer are not 
in conflict with these principles, and are sustained. 

The lower court erred, however, in taxing the appellant 
with the costs; and the record shows there was a suflicient 


objection to this, on the part of the appellant. No motion 
VoL LXV. 














1880.) OF ALABAMA. 241 


{Means v. Hicks’ Adm’r. ] 


‘as necessary to have the judgment entered without costs, 
the judgment-entry shows a specific exception to such tax- 
ion. It has been correctly held by this court, that muni- 
. pal corporations are not, on grounds of public policy, 
‘iable for costs accruing in cases of this character. Such 
municipalities are subdidisions of the political organization 
of the State, and the proceedings in question were designed 
for the preservation of the public peace.—City Couneil of 
Tontgomery v. Foster, 54 Ala. 62. 

It is objected by the appellee’s counsel that, as the State 
is denied the right of appeal in criminal prosecutions by 
statute, the same rule ought to apply to municipal corpora- 
tions. This is only a quasi-criminal case, and the appel- 
lant here is not the State. The practice in this court has 
uniformly permitted such appeals, and we are not disposed 
to disturb it—Jntendant and Council of Maricn v. Chandler, 
6 Ala. 899 ; City Council of Montgomery v. Foster, 54 Ala. 62. 

The judgment is reversed, and the cause remanded. 


Means v. Hicks’ Adm’r. 


Bill in Equity by Surety, against Fraudulent or Voluntary 
Grantees of Deceased Co-Surety. 


1. Fraudulent and voluntary conveyances ; who may assail.—A fraudulent or 
voluntary conveyance is valid and operative as between the parties, and can 
only be assailed by a creditor of the grantor, or a purchaser from him. 

2. Same ; ; liability of such grantee, and defenses by him.—The theory on which 
a creditor of the deceased grantormay maintain a bill in equity against the fraud- 
ulent or voluntary grantee, is that he is an executor de son tort ; and he may set 
up any defense against the asserted claim or demand, which might be made 
by the decedent himself, if living, or by his rightful personal representative. 

3. Settlement of accounts of deceased administrator ; admissibility and effect as 
evidence against sureties.—A decree rendered by the Probate Court, on final 
settlement of the accounts of a deceased administrator, by his personal rep- 
resentative, is, as to the sureties on his official bond, res inter alios acta, and 
evidence only of the fact of its rendition. 

4. Decree ‘against surely ; admissibility against co-surety.—A decree in chan- 
cery against one of the sureties on the official bond of a deceased administra- 
tor, in favor of a succeeding administrator, founded on the default of the 
deceased administrator, is not competent or admissible evidence against a 
co-surety, who was not a party to the suit, to show the common liability of 
the sureties. 


AppEAL from the Chancery Court of Greene. 
Heard before the Hon. A. W. Dim~arp. 
The bill in this case was filed on the 24th January, 1876, 
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by Thomas Eatman, as the administrator of the estate of 
Tilman Hicks, deceased, against Charles M. B. Means, New- 
ton C. Pyles, and Isabella C. Pyles, his wife; and sought to 
set aside as fraudulent, either in fact or in law, certain con- 
veyances of property, real and personal, executed to the 
defendants by William S. Means in his life-time; and to 
subject the property to the payment of one-half of the 
amount which the complainant, as administrator, had paid 
to the personal representative of George Higginbotham, 
deceased, on account of the default of the former deceased 
administrator, Benjamin T. Higginbotham, on whose official 
bond the said Tilman Hicks and William S. Means were 
co-sureties. The opinion of this court renders it unnecessary 
to state the various matters which were contested in the 
court below. On final hearing, on pleadings and proof, the 
chancellor rendered a decree for the complainant ; and his 
decree is now assigned as error, with numerous rulings on 
objections to evidence. 


W. P. Wess, for the appellants. 
CoLEMAN, CLARK & McQueey, contra. 


BRICKELL, C. J.—The bill was filed by the predecessor 
of the appellee in the administration of the estate of Til- 
man Hicks, deceased, against the appellants, as executors 
de son tort of William S. Means. The purpose is to set 
aside conveyances made by William S. Means in his life, to 
the appellants, of estate real and personal, because such 
conveyances were voluntary, or made with intent to hinder, 
delay, and defraud creditors, and to subject the property 
conveyed to the payment of one-half of a sum of money, 
which the complainant, as administrator of Tilman Hicks, 
deceased, had paid in discharge ot a liability incurred by said 
Tilman, and said William S. Means, as the sureties of 
Benjamin T. Higginbotham, as administrator of George 
Higginbotham, deceased. 

Voluntary conveyances, or conveyances made with an 
actual intent to hinder, delay, and defraud creditors, are 
valid and operative as between the parties. A creditor, or a 
purchaser from the donor or grantor, only, can assail them, 
or inquire into the consideration, or the intent moving to 
their excution. Hence, when a voluntary or a fraudulent 
donee is proceeded against as an executor de son tort—the 
theory on which a bill in equity is maintained against him, 
by one claiming to be a creditor of the deceased donor or 


grantor—he can make any defensé against the demand with 
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which he is sought to be charged, that the decedent, or a 
rightful representative, could make. If the relation of 
debtor and creditor is not admitted—if it is denied—the 
burden of proof rests upon the creditor, as it would rest 
upon him, if he were proceeding against the rightful rep- 
resentative.— Hal/man v. Ellison, 51 Ala. 543. The primary 
question, in such cases, is, whether the complainant is a 
creditor ; for, if he is not, he stands in the attitude of an 
intermeddler raising a clamor, which a court of equity would 
be illy employed in silencing. 

There is an unqualified denial in this case, in the answers 
of the appellants, of the existence of any demand for which 
the donor or grantor was answerable. The denial cast upon 
the appellee the burden of proving the affirmative allegation 
he had made, of the existence of such a demand. The only 
evidence of such demand the appellee introduced, was the 
bond of Benjamin T. Higginbotham, as .administrator of 
George Higginbotham, executed in 1859, in which Tilman 
Hicks, the intestate of the appellee, and the donor or 
grantor of appellants, joined as sureties. A breach of the 
condition of the bond, in which the intestate of the appellee, 
and the donor or grantor of the appellants, would be 
involved in liability, was attempted to be shown only by a 
settlement of the administration of Benjamin T. Higgin- 
botham, the principal, not made by him, but made by his 
administrator after his death, and after the death of William 
S. Means, the donor or grantor. In addition, there was evi- 
dence of a decree rendered against the administrator of Til- 
man Hicks, in the Court of Chancery, at the suit of the 
administrator de bonis non of George Higginbotham, and 
proof of payment of the latter decree. Now, the bond of 
an administrator imports only a conditional liability upon 
him and his sureties. There is never a liability imposed 
upon the principal or his sureties, ripening into a debt, con- 
veriing the bond into a cause of action, until it appears 
that the condition of the boud has been broken. Of that 
tact, essential to place the appellee in the relation of 
creditor, having a right, legal or equitable, to assail any 
transaction with William S. Means, there is no other evi- 
dence, than the record of the settlement made by the 
administrator of Benjamin T. Higginbotham, after the death 
of Means, and the decree in the Court of Chancery against 
the administrator in chief of Tilman Hicks. The bond is 
merely an instrument, or adminicle of evidence. By itself, 
it imports only a conditional liability ; and without averment 
and proof of a breach of the condition, it will not create a 
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— or demand, or furnish a cause of action, legal or equit- 
able. 

The evidence of a breach of the condition is the settle- 
ment and decree in the Court of Probate, made after the 
conveyances, after the death of William S. Means, by Pippin, 
the personal representative of the deceased principal, Benja- 
min T. Higginbotham. Whatever may be the force and 
effect of that settlement and decree, as between the parties 
and privies; however conclusive of a liability resting upon 
the principal, Benjamin T. Higginbotham, for which the 
assets in the hands of his personal representative are 
answerable ; as to strangers it is res inter alios acta, and 
evidence of no more than the rendition of the decree. 
Means, and the appellants, were strangers to that settle- 
ment and decree—stood in no relation of privity to any of 
the parties, and were not bound or affected by it. As 
against them, it was improperly admitted as evidence of the 
liability of the principal, ‘Sansa T. Higginbotham, for 
which, by force of the bond, his sureties are responsible. 
Jenkins v. Gray, 24 Ala. 516. 

The record of the suit in chancery, and the decree in 
favor of Clark, administrator de bonis non of George Higgin- 
botham, against Ratman, the predecessor of the appellee 
as administrator of Tilman Hicks, was competent evidence 
to show the amount of the payment made by Eatman ; but 
it was inadmissible to prove the common liability of Hicks 
and Means, to the satisfaction of which the latter was bound 
to contribute.—Brandt on Suretyship, § 246. Nor, in any 
event, could either of the decrees, rendered after the appel- 
lants acquired title, operate as evidence agatnst them, of a 
liability resting on the grantor, William S. Means, at or 
prior to the conveyances.—T'roy v. Smith, 33 Ala. 469. 

As the case is presented, the appellee does not stand in 
the relation of a creditor of Means, and is without right 
against the appellants, if it was declared the conveyances 
to them are voluntary, or as to creditors fraudulent in fact. 
It is not necessary to consider any other question in the 
cause. The decree must be reversed, and the cause 
remanded. 
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Clark, adm’r &e. v. Eubank. 


Bill in Equity for Settlement of Insolvent Estate, charging 
Administrator with Neglect, de. 


1. Insolvent estate; removal of setilenment into equity.— When an estate has 
been declared insolvent, the settlement must proceed and be concluded in 
the Probate Court, unless some question of exclusive equitable jurisdiction 
arises, which that court, by reason of its limited powers, can not adjudicate ; 
and neither the failure of the administrator to answer citations from that 
court, nor his neglect of duty in the matter of filing objections to claims 
presented against the estate, nor both these facts together, with the additional 
averment that the estate is in fact solvent, constitute a sufficient reason for the 
removal of the settlement into equity at the instance of the heirs and dis- 
tributees. 


AppraL from the Chancery Court of Greene. 

Heard before the Hon. A. W. DiLtarp. 

The bill in this case was filed on the 20th April, 1880, by 
Allen C. Eubank and others, heirs-at-law and distributees of 
the estate of John M. Eubank, deceased, against Thomas C. 
Clark, as the administrator of said estate, and several other 
persous ; and sought to remove the settlement of said estate, 
which had been regularly reported and declared insolvent, 
into said court. According to the allegations of the bill, 
said John M. Eubank died, intestate, in February, 1861, 
leaving his widow, Mrs. Susan VY. Eubank, and three chil- 
dren, the complainants in this case, as his only heirs and 
distributees ; and he was possessed of a large estate, con- 
sisting of real and personal property. Letters of adminis- 
tration on his estate were granted to the widow, in April, 
1861; and she gave bond, with William H. Knott and 
Thomas W. Sims as her sureties. The administratrix 
immediately took possession of the lands, slaves, and other 
property belonging to the estate ; and she continued in the 
possession, use and occupation, until her death, which 
occurred about the Ist March, 1866. Said administratrix 
was largely indebted to said estate at the time of her death ; 
but no letters of administration have ever been granted on 
her estate, and no effort has been made to compel a settle- 
ment of her said administration, although her sureties, said 
Knott and Sims, were solvent, and amply able to pay her 
indebtedness. On the 17th March, 1866, letters of adminis- 
tration de bonis non on the estate of said John M. Eubank 
were granted to Thomas C. Clark, by virtue of his office as 
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general administrator of the county; and he took pos- 
session of the lands belong to the estate, rented them out, 
and collected the rents annually, from the year 1866 to 1876, 
inclusive, and sold the personal property, and collected the 
proceeds of sale; for all of which sums he is liable to 
account, as such administrator, with the interest thereon. 
“ The said Clark, through negligence in the discharge of his 
duties as such administrator, failed to enforce against the 
estate of said Sarah V. Eubank, and against the sureties on 
her said bond, a settlement and collection of her said 
liability to said estate as administratrix ; and he is liable to 
said estate for the devastavit of said Sarah V. Eubank as 
such administratrix.” On the 8th April, 1868, Clark reported 
the estate of said Eubank insolvent ; and it was so declared 
and decreed by the court on the 13th July, 1868. Numer- 
ous claims were filed against the estate; to the allowance of 
some of which, objections were duly filed by the adminis- 
trator, which objections were well taken. Among the claims 
filed was an account for $171.28, in favor of T. T. Tyree & Co., 
“ which is not correct,” because said Eubank died before 
the day on which the account purports to have been ren- 
dered, “and because the same is barred by the statute of 
limitations of three years. ” “Said claim was filed and pros- 
ecuted against said estate by J. B. & T. C. Clark, a law firm 
of which said T. C. Clark was a member, as attorneys for 
said Tyree & Co.; and although said Clark objected to the 
allowance of other claims against said estate, upon the plea 
of the statute of limitations, yet, being the attorney of said 
Tyree & Co., and interested as such in the allowance of said 
claim, he wholly failed and refused to file any objections to 
the allowance of said claim, and thereby permitted the same 
to become an allowed claim against said estate; wherefore, 
complainants charge, that said Clark‘is and should be held 
liable to them, as distributees of said estate, for an amount 
equal to the sam which may be distributed to said claim on 
the settlement of said estate.” Another claim against the 
estate, for $178.14, was filed by Thomas W. Sims ; and the 
allegations of the bill in reference to it were substantially 
the same as in reference to the claim of Tyree & Co., as 
above stated; and the bill contained allegations of neglect 
and misconduct in connection with other claims, in which 
the administrator was alleged to be interested adversely to 
the estate, and for which the complainants insisted he was 
responsible to them as distributees. 

he bill contained, also, the following allegations : “ More 
than two-thirds of the assets of said estate in the hands of 


said administrator consist of rents of the real estate, in 
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respect to which he was bound to plead the statute of limi- 
tations against claims asserted against the estate which 
were barred by the statute. The estate of said John M. 
Eubank is, in fact, not insolvent, but, on the contrary, said 
administrator is chargeable with assets sufficient to pay off 
all the valid claims against the estate, with the proper costs 
of administration, and leave a large surplus for distribution. 
Said Clark, as administrator, has been twice cited by the 
Probate Court to settle said estate, but has yet failed to 
obey the same. Wherefore your orators show, that said 
estate has been in process of administration for nineteen 
years, and in the hands of said Clark for fourteen years ; 
that said estate having been declared insolvent, your orators, 
as distributees, are without remedy to coerce a setttlement in 
the Probate Court, and their equities are, as herein shown, 
such that said Probate Court can not adjust and settle the 
same, and complete relief can not be obtained without the 
equitable interposition of this court.” The bill therefore 
prayed, that the administration of said Eubank’s estate be 
removed into the Chancery Court, and there settled ; that 
the administrator be held responsible for all his alleged 
defaults and neglect, and required to account ; and for other 
and further relief. 

The chancellor overruled a demurrer to the bill, and his 
decree is now assigned as error. 


Ciark & McQvEEN, for appellant. 


SNEDEcOoR, CockrELL & HEap, contra. 


STONE, J.—When an estate is declared insolvent, there 
is an eminent fitness in having the settlement finished in the 
Probate Court, unless there is involved in it some question 
of exclusive equitable cognizance, which the Probate Court, 
by reason of its limited powers, is incompetent to adjudicate. 
Moreover, by the act of declaring an estate insolvent, the 
Probate Court acquires jurisdiction of the settlement, which 
precludes all interference by the Chancery Court, unless a 
special equity is shown.—Clark v. West, 5 Ala. 117; Watts v. 
Gayle, 20 Ala. 817. In the present case, the estate had been 
declared insolvent, and, according to the averments of the 
bill, the administrator has been twice cited to make a settle- 
ment, but has disregarded each citation. This averment 
proves, that the judge of probate is not only willing to 
move, but has actually moved, in the matter of bringing the 
administrator to a settlement. The statutes make ample pro- 
vision, and arm the Probate Court with ample power, to 
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compel the settlement of administrations in that court. 
There is nothing in the bill which shows, or tends to show, 
that the Probate Court is not willing and ready to put those 
powers into exercise. If, however, he should fail or refuse 
to do so, he can be compelled to act by writ of mandamus. 
Lamar v. Comm’ rs, 21 Ala. 772. 

No greivance is complained of in the present bill, no act of 
mal-administration charged, the redress of which is not 
clearly within the jurisdiction of the Probate Court. That is 
fatal to the present bill.— McNeill v. McNeill, 36 Ala. 109; 
Stewart v. Stewart, 31 Ala. 207; Weakly v. Gurley, 60 Ala. 399. 

The decree of the chanceller is reversed, the demurrer sus- 
tained, and the cause remanded to the Chancery Court, to 
be there dismissed, unless amended so as to give it equity. 


[Nov. Term, 


. Lee v. Sims. 


Bill in Equity to Foreclose Mortgage, and Enforce Vendor's 
Lien on Land. 


1. Wife's statutory separate estate; for what debts liable. —Under the statute 
which made the wife’s statutory estate liable ‘for articles of comfort and sup- 
port of the household, suitable to the degree and condition in hfe of the fam- 
ily, and for which the husband would be responsible at common law ” (Rev. 
Code, § 2376), it could not be made liable for a debt contracted by the husband, 
‘*for family supplies, moneys, and materials, for the improvement and benefit 
of her separate estate.” 

2. Mortgage of wife's property.—The uniform decisions of this court have 
settled the principle, that the wife can not, either alone, or jointly with her 
husband, mortgage her statutory separate estate for the debt of her husband: 
her power to mortgage “seems to be limited to securing the purchase-money 
for the particular land on which the mortgage is executed.” 

3. Compromise.—Compromises are highly favored by the law, on grounds 
of public policy ; and when legally and honestly effected, all inquiry into the 
validity of the compromised claim is precluded from further investigation. 

4. Consent decree in chancery, vesting? legal title to lands in wife, charged with 
husband’s debt. —A creditor of the husband having levied an attachment on a 
tract of land, the legal title to which stood in his name, and the wife having 
then filed « bill in equity against the creditor aud her husband, seeking to 
have a resulting trust in the lands established and declared in her favor ; by 
mutual consent and agreement of all the parties, the matters in litigation were 
settled and compromised—a decree being rendered in the chancery suit, vest- 
ing the legal title to the land in the wife, as her statutory separate estate, while 
she and her husband executed a mortgage on it to the creditor, to secure the 
amount of the debt as reduced and admitted: Held, that while the mortgage 
could not be enforced against other lands conveyed by it, the legal title to 
which stood in the wife’s name, it was a valid incumbrance on the land in 
controversy, for the amount of the admitted debt, in the nature of a vendor's 
lien for unpaid purchase-money: that the wife, claiming the benefit of the 
compromise under the consent decree, takes the land eharged with the lien for 
the admitted debt. , 

Vow. LXV. 
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Apreat from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Dittarp. 

The bill in this case was filed on the 22d June, 1876, by 
Thomas W. Sims, against I. James Lee and his wife, Mrs. 
Susan L. Lee ; and sought to subject certain lands, particu- 
larly described in the bill, to the payment of a debt which 
the complainant alleged to be due to him from the defend- 
ants. The lands consisted of two adjoining tracts, one con- 
taining about 1090 acres, which Mrs. Lee acquired by 
descent from her deceased father ; and the other, containing 
360 acres, called the “Jenkins tract,’ which was conveyed to 
said I. James Lee by one Leroy Jenkins and wife, by deed 
dated the Ist November, 1856, and duly acknowledged and 
recorded a few months afterwards. In December, 1865, 
said I. James Lee having become indebted to Houston, 
Sims & Co., a mercantile partnership in Mobile, in the sum 
of nearly $12,000, they sued out an attachment against him, 
and caused it to be levied on said smaller tract of land. Mrs. 
Lee thereupon filed a bill in equity against her husband and 
said Houston, Sims & Co., alleging that the purchase-money 
for the lands was paid by her father, that the purchase was 
made for her benefit, and was intended as an advancement to 
her; and asking that a trust in the lands be declared in her 
favor, that the legal title be vested in her by the decree of 
the court, that she be quieted in her possession, and that the 
attachment suit be perpetually enjoined. On the 30th 
April, 1867, while the attachment suit and the bill in chan- 
cery were pending, the matters in litigation were com- 
promised and settled, by the mutual consent and agreement 
of all the parties. By the terms of the compromise, Hous- 
ton, Sims & Co. signed an agreement in writing, which was 
made an exhibit to the bill in this case, in the following 
words : 

“Tn consideration of the execution, this day, of certain 
notes and a deed of trust to secure them, by Susan L. Lee 
and her husband, I. James Lee, for the benefit of the under- 
signed, Houston, Sims & Co., we, the said Houston, Sims & 
Co., hereby release, cancel and discharge all other claims 
against the said Susan L. Lee or her separate estate, and 
also hereby transfer and assign to her, the said Susan L. 
Lee, all our claims of every description, whether absolute or 
contingent, and all and every security therefor whatever 
against the said I. James Lee, for her sole and separate use. 
We agree, also, that she shall take any decree she may de- 
sire in the chancery court (suit?) against us and others, now 
depending in the Chancery Court of Sumter county, and that 
she may take such judgment as she may choose in our suit 
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now depending in the Cireuit Court of said county, against 
the said I. James Lee. We agree, also, that she shall have 
all such remedies against the said I. James Lee and his es- 
tate in said suit, or on any securities we have against him, 
which we, or either of us, as members of said firm, could 
have in any event. This understood and agreed to, however, 
that the said Susan L. Lee shall pay the costs of both of 
said suits, and protect us and each of us against any cost or 
liability in any proceedings she may take in either of said 
suits, or the judgment or decree therein, or on any security 
which we may have for all or any of our claims against the 
said I. James Lee,” «Ke. 

The deed of trust referred to in this agreement, a copy of 
which was also made an exhibit to the bill, was also dated the 
30th April, 1867, was attested by two witnesses, and was 
duly admitted to record on proof by one of them. It con- 
veyed both of said tracts of land to Edward W. Smith, as 
trustee, to secure an indebtedness to said Houston, Sims & 
Co., and contained a power of sale on default. The corsider- 
ation of the deed was described in these words: ‘* Whereas, 
the parties of the first part are indebted to the parties of the 
third part by promissory notes, as follows: four of even date 
herewith, all bearing interest from the lst February last, two 
for $2,550 each, payable the lst February, 1868, and the Ist 
February, 1869, respectively, and two of 3250 qach, payable 
the Ist February, 1863, and 1869, respectively ; which prom- 
issory notes are for family supplies, moneys, and materials 
furnished by the parties of the third part, for the improve- 
ment and benefit of the separate estate of the said Susan L. 
Lee, and by her consent and approval, as well as the consent 
and approval of her said husband; and whereas the said 
supplies, moneys and materials were furnished by and with 
the understanding that the parties of the third part would be 
secnred in the payment of the same,” «ec. 

The decree in the chancery suit, a copy of which was also 
made an exhibit to the bill, was in these words : “ This cause 
was submitted for final decree, upon the written agreement of 
Houston, Sims & Co. on file, and the decree pro con/fesso against 
the other defendants, entered at a former term of the court, 
and upon the pleadings and exhibits. Upon consideration 
whereof, I am of opinion, that the complainant is entitled to 
the relief prayed in the bill. It is therefore ordered, ad- 
judged, and decreed by the court, that all the defendants be 
forever enjoined from levying upon or selling any of the 
property, real or personal, alleged in the complainant’s bill to 
be her separate estate ; that the legal title of the detendant, 
I. James Lee, to the land described in the exhibit to the bill, 
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be and is hereby divested out of him, and vested in the com- 
plainant, as her separate estate under the Code of Alabama ; 
that the complainant be quieted in her title, and also to the 
personal property alleged in the bill to be her separate es- 
tate; und that the complainant, by her next friend, pay the 
costs,” &e. 

Default having been made in the payment of the notes 
secured by the deed of trust, the trustee advertised and sold 
the lands, under the power contained in the deed ; Thomas 
W. Sims, the complainant, becoming the purchaser, and re- 
ceiving a conveyance from the trustee. This was the title 
asserted by the complainant in his bill; and he claimed the 
right to subject the lands, of which the defendants still con- 
tinued in possession, to the satisfaction of his demand, on 
the ground that the debt secured by the deed of trust was 
in the nature of a vendor’s lien, and that the consideration 
of the debt was articles for which the wife’s statutory sepa- 
rate estate was made liable by law. On the part of the de- 
fendants it was contended, that all the lands in controversy 
belonged to Mrs. Lee’s statutory separate estate, and could 
not by any contrivance be subjected to the payment of her’ 
husband’s debts. The chancellor held, on final hearing on 
pleadings and proof, that the complainant was not entitled 
to any relief as to the larger tract of land, which Mrs. Lee 
hati inherited from her father, but that the smaller tract, 
called the “Jenkins tract,” was held under the terms of the 
compromise, and was subject to the debt secured by the 
deed of trust. From this decree each party appeais, 
and here assigns error; the defendants below, because 
the chancellor granted relief to the complainant as against 
the smaller tract of land; and the complainant, because © 
he did not also grant relief as to the other tract. 


A. W. Cockrett, T. B. Wermore, and CHapman & Smira, 
for the complainant.—The agreement signed by Houston, 
Sims & Co., and the mortgage (or deed of trust) executed by 
Lee and wife, are to be construed together as parts of one 
and the same transaction ; and the consent decree, entered 
in pursuance of the agreement, is to be regarded as part of 
the same transaction, or contract.— Dumas v. Smith, 17 Ala. 
305 ; Strony v. Brewer, 17 Ala. 706; Holman v.Crane, 16 Ala. 
_ 570; Prater v. Darby, 24 Ala 496; Hughes v. Wilkinson, 
35 Ala. 453. Claiming under the decree, Mrs. Lee can not 
repudiate any part of the compromise, which must be en- 
forced in its entirety. It precludes all inquiry into the 
matters thus settled by the parties, and each is estopped by 
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its recitals.— 7ait v. Frow, 8 Ala. 543 ; McCravey v. Remson, 
19 Ala. 430; Steele v. Adams, 21 Ala. 534; 22 Ala. 543. 


Txos Cosss, with W. E. & R. H. Crarke, contra.—As to the 
larger tract of land, there was no dispute about the title; it 
descended to Mrs. Lee from her father, and constituted a 

art of her statutory separate estate. The “Jenkins tract,” 
though the title was taken in the name of her husband, was 
bonght for her by her father, who paid the purchase-money ; 
and her title was conclusively established by the chancery 
decree in herfavor. The claim of Houston, Sims & Co. was 
. contracted by the husband, on his own credit, and was his 
debt ; and both the account exhibited with the bill, and the 
recitals of the deed of trust, show that it was not a charge 
against the wife’s statutory estate.—Rev. Code, § 2376. Be- 
ing the debt of the husband, and not chargeable on the wife’s 
statutory estate, she could not mortgage her property for its 
payment, nor by any contrivance or agreement make her 
property liable for it.— Bibb v. Pope, 43 Ala. 190; Northington 
v. Faber, 52 Ala. 45; Stribling v. Bank of Kentucky, 48 Ala. 
451; Wilkinson v. Cheatham, 45 Ala. 337; Fry v. Hamner, 
50 Ala. 58; Blum v. Harrison, 50 Ala. 19. 


SOMERVILLE, J.—These cases are brought to this coyrt 
by cross-appeals from a decree of the Chancery Court, ren- 
dered on a bill filed by Thomas W. Sims against IL James 
Lee and his wife, Susan L. Lee. The purpose.of the bill, 
though not entirely free from ambiguity, seems to be two- 
fold; first, to foreclose a deed of trust on certain lands, 
- claimed by the wife as her statutory separaté estate, on the 
alleged ground, that the debts secured by the conveyance 
were created for articles of conffort and support of the 
household, for which the estate of the wife was liable under 
the statute ; second, to enforce a vendor's lien upon the lands 
thus mortgaged, a portion of which consisted of about 360 
acres, and is designated as the “ Jenkins tract,” the title of 
which, it is maintained, was vested in the wife subject to the 
incumbrance of this lien or equity. 

It is manifest that the consideration of the debts, as 
secured by the deed of trust, and as recited in the deed, 
does not fall within the class of articles described in section 
2376 of the Revised Code, which was the law in existence at 
the time of the transactions in question, and the one by 
which the case is to be governed. This consideration is 
averred, and shown to be, “family supplies, moneys, and 


matortats ” for the improvement and benefit of the separate 
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estate of the wife. The statute, since amended, then made 
the wife’s estate, held under its provisions, liable only on 
contracts “for articles of comfort and support of the house- 
hold, suitable to the degree and condition in life of .the family, 
and for which the husband would be responsible at common 
law. ’—Rev. Code, § 2376 ; Code, 1876, § 2711. 

These debts are the debts of the husband, not of the wife. 
They are not shown to have been articles of comfort and 
support of the family. This liability is entirely statutory, 
being created and fixed by law. No mere contract of the 
parties can fasten it upon the wife’s estate, in contravention 
of the express statutory inhibition, that it “is not subject to 
the payment of the husband’s debts. ”—Rev. Code, § 2371; 
Lobman v. Kennedy, 51 Ala. 163; 1b. 245; Lee et ux. v. Camp- 
bell, 61 Ala. 12. 

The proposition, that the wife can not mortgage her statu- 
tory separate estate, for the debts of her husband, whether 
alone or jointly with him, is too uniformly settled by the 
decisions of this court, to require discussion.— Bibb v. Pope, 
43 Ala. 190; Garrett v. Lehman, Durr & Co., 61 Ala. 391. 
The power to mortgage, in such cases, seems to be limited 
to securing the purchase-money due for the particular land 
upon which the mortgage is executed.—Marks v. Cowles, 
53 Ala. 499 ; Gans v. Williams, 62 Ala. 41; Smith v. Carson, 
56 Ala. 456. 

The chancellor did not err in declaring the deed of trust 
a nullity, so far as it affected these lands, which the proof 
showed were a part of the wife’s statutory separate estate. 

The land, known as the “ Jenkins’ tract,” stands, how- 
ever, in a different attitude. This had been conveyed 
directly to the husband, and the title, as shown by a deed 
duly recorded, was in his name, and in his own right. It is 
true, the wife claimed a resulting trust in it, on the alleged 
ground that the land was conveyed to I. James Lee, her 
husband, as a trustee for her. The deed of conveyance does 
not show this fact, and it is sought to be proved by parol 
evidence. It is a disputed fact, and, prima facie, the law pre- 
sumed it untrue. The attachment of Sims was levied upon 
this land as the husband’s property, and was presumptively 
a valid lien on it. 

We agree with the chancellor, that the settlement of the 
pending litigation in the Cireuit and Chancery Courts, the 
transfer of the claims against her husband to Mrs. Lee, the 
reduction by abatement of Sims’ claims, from $12,000 to 
about $5,000, and the taking of a mortgage on all the lands 
described in the bill, followed by the consent decree in the 
Chancery Court, are transactions which are all to be con- 
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strued together; and when so construed, they constitute, 
and were intended by the parties to constitute, a compromise. 
The word “ compromise” is not used to describe the settle- 
ment; but the intention of the parties is obvious. They 
had in purpose the idea and desire of settling a doubtful 
and vexatious legal controversy, and effected it by mutual 
relinquishments of supposed rights, dependent, not on the 
law of the case, so much as on the truth or falsity of a dis- 
puted fact. 

Compromises are highly favored by the law, whatever the 
nature of the controversy settled, and when they are legally 
and honestly effected, all inquiry into the validity or invalid- 
ity of the compromised claim is precluded from further 
investigation. This principle is based upon the soundest 
public policy. Interest reipublice ut sit finis iitium.—Curry 
v. Davis, 44 Ala. 281. 

The decree of the chancellor, divesting the title of the 
Jenkins’ tract out of the husband, and vesting it in the wife, 
in which it is designated as her statutory separate estate, 
can not operate to estop the complainant, Sims, from 
enforcing his lien upon it. We can not be blind to the fact, 
that this was a consent decree, and was a part of the com- 
promise agreed on between all the parties to the litigation, 
and a mere instrumentality for transferring title. The wife 
received this title cum onere—charged with the lien of Sims’ 
claim for something over $5,000, which must be considered 
as the purchase-money for the land, as stipulated in amount 
by the contracting parties. She can not be permitted to 
reap the beneficial fruits of the compromise, and repudiate 
its concomitant burdens.— Marks v. Cowles, supra. 

The chancellor held correctly that Sims’ claim, as abated 
by compromise, was a lien on the Jenkins’ tract of land. 

The decree of the chancellor, as to.each of the above 
cases, is hereby affirmed. 


sahalan v. Monroe, Smaltz & Co. 
Motion to Dismiss Appeal, for want of Security for Costs. 


1. Appeal by married woman, without security for costs.—The statute which 
authorizes an appeal by a married woman, without giving security for the 
costs, from any judgment or decree ‘* subjecting to sale her separate estate, or 
~~ part thereof” (Code, § 3930), does not embrace a decree dismissing a bill 

OL. LXY. 
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filed by a married woman, by which she sought to fasten a trust on lands, the 
legal title to which was taken by the husband in his own name, on the ground 
that her fands were used in paying the purchase-money. 


AprrEAL from the Chancery Count of Jefferson. 
Heard before the Hon. N. S. GRAHAM. 
Motion to dismiss appeal, for want of security for costs. 


Porter & Marti, for the motion. 


Warts & Sons, contra. 


BRICKELL, C. J.—The original and amended bills, filed 
by the appellant, a married woman, sought to fasten a trust 
on lands, which, it is averred, were by her husband, as her 
trustee, purchased and improved with moneys, her separate 
estate, but the title to which he had taken in his own name, 
and had conveyed them by a mortgage to secure the payment 
of his own debt. On final hearing, on pleadings and proof, a 
decree was rendered, dismissing her bills, and denying her 
relief. From that decree, this ” appeal is taken, without a 
bond and security super seding the decree, and without giving 
security for costs; the appellant having made affidavit, 
in writing, that she was unable to give such security. 

It is attempted to support the appeal under the provisions 
of the act of March 9, 1871, now forming section 39380 of the 
Code of 1876, which authorizes a married woman to appeal 
from a judgment at law, or a decree in chancery, subjecting 
to sale her equitable, or her statutory separate estate, with- 
out giving security for costs, upon making affidavit of her 
inability to do so. The statute creates an exception to the 
general statute regulating appeals, which imposes it as a 
condition, upon w hich the right of appeal can be exercised, 
in all civil cases, that the appellant, if by bond and security 
he does not supersede the execution of the judgment or de- 
cree, shall give security for the costs of appeal.—Code of 
1876, § 3950. It confers on married women a personal privi- 
lege, because of the disability of coverture. Neither the 
spirit of the statute, nor its purposes, nor any just rule of 
construction, authorizes an extension of its words to every 
judgment or decree which may affect the estate, equitable or 
statutory, of a married woman, though the remote or indi- 
rect consequences of the decree may be a sale thereof under 
judicial process not issuing upon it, or under a power con- 
tained in some instrument, the validity of which the decree 
may sustain. It is only w hen the decree direct! ly orders, or 
directly condemns to sale her estate, that the statute confers 
the privilege of an appeal without security for costs. No 
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other decree subjects, exposes, makes liable to sale, her estate. 
The statute must not, by construction, be strained to meet 
cases not within the fair meaning of its terms, which are 
plain and unambiguous, because it may be supposed such 
cases are equally meritorious, and entitled to as great con- 
sideration from the legislature, as those which are embraced 
by its words.—Coleman v. Smith, 52 Ala. 250. 

The motion to dismiss the appeal must be sustained, 
unless, within thirty days, the appellant give a sufficient se- 
curityship for costs, which may be taken and approved by 
the register of the Court of Chancery, and certified to this 
court. 


Rees v. Coats. 


Trover for Conversion of Three Bales of Cotton. 


1. Verbal mortgage of future crop.—A verbal mortgage of a crop which has 
not yet been planted, though valid as between the parties, does not convey a 
legal title on which the mortgagee, without having acquired the possession of 
the crop, can maintain detinue or trover against a third person. (Dictum tothe 


contrary, in Brown v. Coats, 56 Ala. 439, declared erroneous.) 


2. When action on the case lies. —A person who has a valid lien, under a 


verbal mortgage, on a crop which was not planted when the mortgage was 
given, may maintain a special action on the case against another who, with 
notice of sach lien, has converted the crop, when gathered, to his own use, 

3. Joinder of case and trover.—A count in case may be joined with a count 
in trover, or added to the complaint by amendment. 


AppEaL from the Circuit Court of Etowah. 

Tried before the Hon. Wau. L. Warr.ock. 

This action was brought by George E. Coats, against 
Thomas 8S. Rees, to recover damages for the conversion of 
three bales of cotton ; and was commenced on the 20th Sep- 
tember, 1877. The defendant pleaded not guilty, and a 
special plea of estoppel, which it is not necessary to notice. 
A demurrer was interposed to the special plea, which seems 
to have been sustained, as the court gave the defendant 
leave to amend; but the record does not show that any 
amendment was made, and simply recites that “issues were 
joined between the parties.” On the trial, as the bill of ex- 
ceptions shows, the plaintiff testified, as a witness for him- 
self, “that one T. C. Brown cultivated his land in said 


county for the year 1875, on terms which made them tenants 
VoL LXV. 
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in common of the crops raised ; that said contract was made 
in the early part of the year, about the ist January; that in 
February thereafter, before any cotton was planted, said 
Brown agreed with him, that if plaintiff would stand for him 
at Hollingworth’s store, and enable him to get some sup- 
plies for his family, all his stock and entire crop of cotton 
raised on the land during said year should be bound there- 
for ; that he did then and there stand for said Brown, and 
enabled him to get supplies to the amount of $95, and paid 
said money for him on or about the 25th December of that 
year; that said Brown still owes him therefor, but has paid 
him that portion of the cotton which was due for rents under 
said contract, and the balance of the cotton was left in pens 
on the premises of said Coats, where it had been gathered 
and placed by said Brown, he doing all the labor under said 
contract. Plaintiff testified, also, that the cotton sued-for 
was the identical cotton raised on said land by Brown; and 
there was evidence that the defendant sold it, or assisted in 
selling it, before the bringing of this suit, without the permis- 
sion of the plaintiff, and received the money for it, and that 
it was worth as much as the amount sued for.” The defend- 
ant had taken a mortgage on said Brown’s cotton crop on the 
Ist June, 1875, which was duly recorded, and which he 
offered in evidence on the trial. He proved, also, “that 
plaintiff sued out an attachment against Brown’s crop, on or 
about the 29th December, 1875, on said debt, and it was 
levied on the cotton in controversy, as the property of 

3rown, in the field where it had been left, as aforesaid ; 
that the same was replevied by said Brown, and was sold as 
aforesaid, while said attachment suit was pending.” The 
plaintiff testified, “that he notified defendant of his verbal 
mortgage and lien, before the date of defendant’s mortgage ; 
and that defendant replied, that said lien was worth 
nothing.” But the bill of exceptions says, “ There was a 
controversy in the testimony, as to whether or not defendant 
had notice of plaintiff's said claim on Brown, when he took 
said mortgage.” 

“This being substantially all the evidence,” the court 
charged the jury, “that a verbal lien on personal property is 
good ; that if they believed, from the evidence, that the de- 
fendant knew of the plaintiff's lien on said cotton, when he 
took his mortgage thereon, then plaintiff's title is the better 
one ; that the plaintiff, to recover in this action, must have a 
special property in the cotton, the conversion of which is 
sued for; and that if he had a lien on said cotton, then he 
would have such special property therein as would authorize 
him to recover in this action.” To each part of this charge 
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the defendant excepted, and asked the court to charge the 
jury, that the verbal contract between Coats and Brown did 
not confer on plaintiff “ such title as will enable him to main- 
tain this action, unless the evidence shows that he had actual 
possession of the cotton before the commevcement of this 
suit.” The court refused this charge, and the defendant ex- 
cepted to its refusal; and he now assigns as error the 
charges given, and the refusal of the charge asked. 


W. H. Denson, and Aiken & Martin, for appellant. 
J. L. CUNNINGHAM, contra. 


STONE, J.—The case of Brown v. Coats, 56 Ala. 439, was 
founded on the same contract which is brought to view in 
this suit. In that case is a dictum, which, no doubt, caused 
this suit in the form in which it is brought. We regret this, 
as, on the facts shown in this record, the contract between 
Brown and Coats did not, of itself, vest a legal title in the 
latter, which is always necessary to maintain detinue or 
trover.— Tucker v. Leslie, at last term, avd authorities cited. 
To maintain either of these common-law remedies, there 
must be a present right to immediate possession. Without 
some new act, such as taking possession, or receiving posses- 
sion after the crop is grown, the claim of Coats was a mere 
equity, which will not support trover. Such is the effect ofa 
lien, or even a mortgage, given on a crop before it is planted. 
1 Jones on Mort., sections 150,151; Butt v. Lllett, 19 Wall. 
544; McCajfrey v. Woodin, 65 N. Y. 459; S. C., 22 Amer. 
Rep. 644; Appreson v. Moore, 30 Ark, 56; Hutchinson v. 
Ford, 9 Bush, 318; Booker v. Jones, 55 Ala. 266; Adams v. 
Tanner, 5 Ala. 740; Morrow v. Turney, 35 Ala. 131; Kirksey 
Vv. Means, 42 Ala. 426; Lehman, Durr & Co. v. Marshall, 47 
Ala. 362; Abraham v. Carter, 53 Ala. 8, 

If Coats had a lien on the cotton, such as he claims, and 
if Rees, baving notice thereof, converted or disposed of 
the cotton, then an action on the case may be maintained. 
Hussey v. Peebles, 53 Ala. 432; Lomax v. LeGrand, 60 Ala. 
537. The complaint may be amended, by adding a count in 
case to the count in trover.—1 Brick. Dig. 41, § 27 

Reversed and remanded. 
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Baucum & Jenkins v. George. 
Statutory Real Action in nature of Ejectment. 


1. Declar tions explanatory of possession.—The declarations of a person who 
is in possession cf land, narrative of a past transaction, extending beyond an 
explanation of his possession, are not admissible evidence, though declara- 
tions explanatory of possession are admissible ; as, ‘*that he had bought the 
land,” which is competent, as showing that he held under claim of title, and 
bot in subordination to another. 

2. Secondary evidence of records. —The existence of a record or office paper, 
and its subsequent loss, having been shown, its contents may be proved by 
secondary evidence, as in the case of other documents ; and if the record or 
paper was ancient, less strictness of proof is required than if it were recent. 

3. Secondary evideace of execution, levy and sale. -Memoranda made by a 
sheriff in the discharge of his official duty, describing an execution, its levy, 
and the sale of lands under it, are competent secondary evidence of the facts 
therein stated, when a proper predicate has been laid for the introduction of 
secondary evidence. 

4. Sheriff's competency to execute process. —Under the statute which was of 
force in 1852 (Clay’s Digest, 159, § 2), a sheriff was incompetent to execute 
process, when he was “a party in interest; but the incompetency did not ex- 
tend to the levy of an execution in favor of his father-in-law, as the assignee 
of the judgment. 

5. When pluintiff may recover.—In ejectment, or the corresponding statu- 
tory action, the plaintiff must recover, if at all, upon the strength of his own 
title—must show in himself a present right of entry and possession, without 
regard to the character of the defendant’s possession. 

6. Parol é vidk nee in aid or deed, identifying lands conveyed.—W hen a tract of 
land is described in a conveyance as the ‘* Douglass Gold Mine,” without 
other words of description, parol evidence is admissible to identify it as the 
land sued fcr, which was once bought at a sheriffs sale by one Douglass, under 
whom plaintiff claims by mesne conveyances, and to whom it was conveyed 
by deed in which it was described by its government numbers. 

7. Proof of deed.—Under the statute now of force (Code, § 2194), a con- 
veyance is not self-proving, or admissible as evidence without proof of its 
execution, unless it was recorded within twelve months after its execution ; 
and under the statate which was of force in 1843 (Clay’s Digest, 151, § 1), 
a deed which was executed, acknowledged and recorded, according to its 
provisions, was and is also self-proving. 

8. Objection to evidence. —When a single ground of objection is urged to 
the admission of evidence in the primary court, and is there overruled, 
the appellate court will not consider its admissibility on any other ground. 

9. Notoriety of name; when admissible to identify land.—Notoriety is admissi- 
ble evidence to show that the lands sued for were generally known in the 
neighborhood as the ‘* Douglass Gold Mine,” by which name they were 
described in one of the deeds constituting a link in the plaintiff's chain 
of title; but a witness, being asked whether he had ever heard the land 
so called, can not be allowed to state ‘‘ that M. said that H. said he got 
the mine from Douglass. ” 

10, Declarations in disparagement of title. —The declarations of the vendor, in 
disparagement of his own title, are competent evidence against a subse- 
quent purchaser ; and the declarations of a purchaser at a sale for taxes, 
that he is buying as the agent of another, are also admissible against his 
subsequent vendee, 
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11. IJmpeaching or sustaining witness.—When the testimony of a witness on 
a material point 1s contradicted by the testimony of other wituesses, but no 
evidence has been adduced impeaching his general character tor truth and 
veracity, the party by whom he was introduced can not be allowed to 
adduce evidence sustaining his general character, 

12. Adverse possession; what constitutes.—When a person enters into the 
possession of Jand as the agent of another, his possession, or that of otbers 
claiming under him, can not become adverse to his principal, until there 
has been an open disclaimer of the title under which he entered, and the 
assertion of a hostile title, brought home to his principal, or to those claim- 
ing under him. 

13. Same.—To constitute an adverse possession, it is not necessary that 
the claim of title should be good, or even believed to be good : it is enough, 
if there be a real, bona side purpose to assert and rely on it, as hostile to the 
trne owner. 

14. Same.—The possession must be as definite as the character of the 
land will permit ; but occupancy of a part, ander color ot tithe defining 
the extent of the claim, extends to the boundaries specified in the claim. 


APPEAL from the Cireuit Court of Clay. 

Tried before the Hon. Jonn HENDERSON. 

This action was brought by Charles H. George, against 
William Baucum and William H. Jenkins, to recover the 
possession of a tract of land, which was described in the 
complaint as the “west half of the south-east quarter of 
section thirty-four (34), township twenty (20), range six (6) 
east,” together with damages for its detention ; and was 
commenced in July, 1874. Under the facts proved on the 
trial, and the charge of the court, the plaintiff had a verdict 
and judgment for “ eleven-twelfths of the west half of the 
west half of the south-east quarter of section thirty-four (34), 
except as to the part reserved in the Douglass deed, and 
one-twelfth interest of the west half of the south-east quar- 
ter of said section thirty-four (34), except the width of a 
road across the north end of said land,” &c. The plaintiff 
claimed title to the lands sued for, under the following deeds : 
Ist, a sheriff's deed to Robert Douglass, as the purchaser at 
a sale under execution against John Yarborough, in 
favor of Isaac Hudson ; 2d, a deed from Robert Douglass 
and wife to Samuel M. Hill; 3d, a deed from said Samuel 
M. Hill to Sumter Lea; 4th, a deed from said Lea and wife 
to James A. Curry; and, 5th, a deed from said Curry and 
wife to plaintiff. On the trial, as the bill of exceptions states, 
the plaintiff introduced one Reagin as a witness, “ who tes- 
tified that, between the years 1845 and 1850, John Yar- 
borough dug*gold ore on the north-western part of the west 
half of the south-east quarter of section thirty-four (34), 
township twenty (20), range six (6), and hauled said ore to a 
pounding mill on the land, roasted and beat it, ran it through 
rockers, and gathered the gold from the ore by means of 
quicksilver in the rockers. Said witness was asked to state, 
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who, if any person, claimed ownership of the land during 
Yarborough’s possession ; to which he answered, that Yar- 
borough said he had bought it.” To this question and 
answer, each, the defendants objected; and they duly 
excepted to the overruling of their objections. The witness 
testified, also, that said Yarborough, while he was engaged 
in digging gold on the land, “ resided about two miles dis- 
tant from it, and that he left the neighborhood about twenty- 
five or thirty years ago” ; and another witness for the plain- 
tiff “testified to the same facts, substantially, concerning 
the residence and digging of gold by said Yarborough.” 
The plaintiff offered in evidence a transcript of the record 
in the case of Hudson against Yarborough, “and the pro- 
ceedings in said cause before and after the rendition of said 
judgment.” This transcript showed that the judgment was 
rendered on the 15th November, 1848; that an execution 
Was issued on it, on the 27th November, 1848, on which a 
part of the money was made; that other small credits were 
afterwards indorsed, but leaving a balance still unpaid ; and 
that on the 15th January, 1852, for value received, the plain- 
tiff in the judgment transferred and assigned it to Robert 
Douglass. To prove the issue of another execution, its levy 
on the lands in controversy, and their sale under the levy, 
the plaintiff introduced one Andrew Lawson as a witness, 
who was the sheriff of Talladega county from March Ist, 
1851, until March Ist, 1854, and who produced a memoran- 
dum, which he said “ was a correct copy of what was written 
by him in a book kept by him during the time he was 
sheriff, and in which he kept a memorandum of process 
served by him, and what he had done under it.” This 
memorandum stated the name of the case—J/saac Hudson v. 
John Yarborongh—the receipt of an execution issued on it, in 
January, 1852; its levy on “ the undivided twelfth part ” of 
the lands here in controversy ; the sale of the lands on the 
first Monday in August, 1851, and their purchase at the sale 
by said Isaac Hudson. Said Lawson testified, also, “ that 
he remembers to have had two executions in his hands, as 
sheriff, against said Yarborough, and ir favor of Isaac Hud- 
son; that the first execution received by him was levied 
on real estate, which was sold ; that he had some recollection 
of having levied the last execution, and it was intended to 
be levied on land not sold under the first, known as the 
‘Harrell Gold Mine;’ that,the judgment had been trans- 
ferred to Robert Douglass, who was the father-in-law of 
witness, and he felt anxious to make the money for said 
Douglass; that he did not remember selling lands under 
this execution, or making a deed to Douglass ; that he had 
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no recollection of the amount or contents of the levy of 
either of said executions, or the contents of the levy of the 
last execution, his recollection being indistinct as to some of 
the matters stated in the memorandum. Plaintiff then asked 
said witness to state whether or pot the written mem- 
orandum was correctly madé by him ; to which he answered, 
that he always tried to make such entries correct. The 
defendants objected to this answer,” and reserved an excep- 
tion to the overruling of their objection; and they also 
excepted to the admission of the memorandum as evidence, 
on the facts above stated. The plaintiff then introduced 
the clerk of the Circuit Court of Talladega as a witness, 
who testified, “that he had recently made diligent search in 
his office for the execution under which the land in contro- 
versy was sold, and could not find it; also, that the execu- 
tion-docket, containing the entry of said judgment against 
Yarborough, did not contain any entry of the issue or return 
of such execution, or the levy thereof, or the sale of the 
lands in controversy. ” 

On these facts, the plaiatiff offered in evidence the sheriff's 
deed to Robert Douglass for the lands in controversy ; 
which was dated the 15th March, 1852, recited the issue of 
an execution on Hudson’s judgment against Yarborough, on 
the 15th January, 1852, its levy on the lands, their sale 
under the levy, and purchase at the sale by said Douglass. 
The defendants objected to the reading cf this deed as evi- 
dence, but without specifying any particular ground of 
objection ; and the court declined te decide whether or not 
the deed was admissible, until the plaintiff had adduced all 
his evidence. The plaintiff then offered in evidence a deed 
from said Robert Douglass to Samuel M. Hill, which was 
dated the 14th March, 1852, and duly admitted to record, on 
the acknowledgment of said Douglass and his wife, on the 
20th Marci, 1852. The defendants objected to the admission 
of this deed as evidence, “because the only title or evi- 
dence (?) shown in the grantor is the deed from Lawson as 
sheriff, and no authority has been shown for Lawson to sell 
the land, or to make the deed; and because Lawson, being 
related to said Douglass, was incompetent to sell and con- 
vey the land to Douglass. ‘“ The court overruled the objec- 
tions, and admitted the deed ; and the defendants excepted. 

The plaintiff then offered in evidence a deed from Samuel 
Maz Hill to Sumter Lee, which-was without date, was attested 
by two witnesses, and was admitted to record, on proof by 
one of the subscribing witnesses, on the 18th February, 
1871. The deed was very informal, and purported to convey 


the grantor’s “right, title, and interest in that portion of 
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ground called the Douglass Coal Mine, in Talladega county, ” 
without other words of description. The defendants objected 
to the admission of this deed as evidence, “ on the groand 
that it is void for uncertainty, and does not include the land 
sought to be recovered in this suit ; and because there is no 
evidence of possession or title in the grantor, as to the land 
in controversy.” The plaintiff stated to the court, when 
offering the deed, “that it was offered in connection with 
oral evidence that, by the term ‘ Douglass Gold Mine,’ the 
parties to this deed meant the land here in controversy. ’ 
The court overruled the defendants’ objections, and admit- 
ted the deed ; to which ruling the defendants duly excepted. 
The plaintiff afterwards introduced one Thomasson as a 
witness, and, “for the purpose ot showing that the land now 
in controversy was known as the ‘ Douglass Coal Mine,’ 
asked him to state “ whether he had ever heard said land so 
called” ; to which he replied, “that he had heard it so 
called. The witness was then asked, on cross-examination, 
“to give the name of each person whom he had heard 
so call the mine; in reply to which question he stated, that 
he had heard it so called by Munroe, and had himself so 
ealled it; also, that Morgan said that Hill said, he got the 
mine from Douglass.” To ‘this last statement the defendants 
objected, “on the ground that it is not responsive to the 
interrogatory”’; and they duly excepted to the overruling of 
their objection. 

The plaintiff offered in evidence a deed from Sumter Lea 
and wife to James A. Curry, which was dated the 17th 
February, 1871, was acknowledged before a justice of the 
peace on the L8th February, 187 1, and was recorded in June, 
1875. The defendants objected to the admission of this 
deed as evidence, ‘‘ because there is no evidence of pos- 
session or title in the grantor, as to the lands in controversy ; 
and because the probate and certification are not evidence of 
the execution of the deed, and do not authorize its registration, 
so as to make it admissible as evidence.” The court over- 
ruled the objections, and admitted the deed; to which the 
defendants excepted. The pli aintiff then offered in evidence 
a deed from said James A. Curry and wife to himself, which 
was dated the 4th December, 1871, and attested by two sub- 
scribing witnesses, before the probate judge, on the 22d 
August, 18/4, and admitted to record on the 22d June, 1875. 
The defendants objected to the admission of this deed as 
evidence, on the “ground that its probate and registration 
are not evidence of its execution”; and they reserved an 
exception to the overruling of their objection. 

The plaiatiff offered in evidence, also, a deed from Jesse 
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Harrell and wife to Robert C. Wilson, for a part of the land 
sued for, and a deed from said Wilson and wife to himself, 
for the same portion. The deed from Harrell and wife to 
Wilson was dated the 2d September, 1843, and was attested 
by two witnesses ; was acknowledged by the grantors, on the 
day of its date, before a justice of the peace, whose certi- 
ficate of that fact was indorsed on it; and the certificate of 
the clerk of the County Court was also indorsed on it, stat- 
ing that it was left in his office for registration on the 21st 
November, 1843, and was duly recorded. The plaintiff him- 
self testified, in reference to this deed, “ that he received it 
from Robert C. Wilson, about two years ago.” On these 
facts, the defendants objected to the admission of the deed 
as evidence, “ on the ground that there is no evidence of its 
execution”; and they reserved an exception to the over- 
ruling of their objection. The deed of said Wilson and wife 
to plaintiff was dated the 22d May, 1874, and was attested 
by two witnesses ; and indorsed on it was the certificate of 
the probate judge, dated the 5th June, 1875, stating that its 
execution was proved before him that day by one of the 
subscribing witnesses, and it was then filed for record. The 
defendants objected to the admission of this deed as evi- 
dence, “ because its execution is not proved, and because 
the certificate of registration and probate indorsed on it do 
not render it admissible without further proof of its exe- 
cution” ; and they reserved an exception to the overruling 
of their objections. 

There was testimony tending to show that the gold mine 
on the lands was discovered and opened by one Jesse Har- 
rell, about the year 1841, or 1842, he being then in pos- 
session of the land ; and that the mine was sometimes called, 
after his name, and sometimes after the name of Douglass. 
In 1868, W. J. Harrell caused a portion of the land 
described as “ seventy-seven acres in the west half of the 
south-east quarter” of said section thirty-four (34), to be 
returned to the tax-assessor, as belonging to an unknown 
owner ; and it was accordingly assesséd and sold for unpaid 
taxes, in March, 1869. Said W. J. Harrell became the pur- 
chaser at the tax-collector’s sale, and received a certificate 
of purchase ; and on the 2d January, 1874, he received a 
deed from the judge of probate. A short time afterwards, 
said W. J. Harrell sold and conveyed the lands by quit- 
claim, to the defendants ; and they were in possession under 
this conveyance when the suit was brought. Said W. J. 
Harrell, who was introduced as a witness by the defend- 
ants, testified to his purchase of the land at the sale for 


taxes, and was asked, on cross-examination, “if he did not 
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state, at the time said land was offered for sale, that he was 
acting as the agent of Hill, and would purchase the land as 
the agent of Hill” ; to which he replied, that he did not make 
such statement. The plaintiff afterwards introduced Jere 
Williams and Isaac Baird as witnesses, each of whom tes- 
tified that, at the sale for taxes, Harrell stated that he was 
Hill’s agent, and that he would bid off the land for Hill ; 
and the bill of exceptions states that this evidence was 
offered, “not to impeach the witness Harrell, but for the 
sole purpose of showing that said Harrell was the agent of 
Hill.” ‘The defendants afterwards introduced one Ledbet- 
ter as a witness, “ und proposed to prove by him that he is well 
acquainted with the general character of. said W. J. Harreil 
for truth and veracity, in the neighborhood of his residence, 
and that his character for truth and veracity is good.” The 
plaintiff objected to this testimony, and the court sustained 
his objection ; to which ruling an exception was duly reserved 
by the defendants. The defendants offered in evidence, 
also, “ for the purpose of showing title in themselves to the 
land in controversy,” the deed of the probate judge to said 
W. J. Harrell, and Harrell’s deed to them ; and the court 
having sustained an objection to the admissibility of the 
deeds for this purpose, “they then proposed to read said 
deeds in evidence for the purpose of showing color of title 
in themselves and said Harrell, from the lst day of March, 
1869, to the 2d January, 1872, as to said Harrell, and to 
show defendants’ possession, under color of title, from the 
2d January, 1874, to this date ; and the court permitted said 
deeds to be read in evidence for the purpose last above 
stated. ” 

The evidence being closed, and no other evidence being 
adduced than as above stated, the defendants renewed their 
objections to the transcript of the judgment in the case of 
Hudson v. Yarborough, and to the memorandum of the sheriff 
Lawson as to the execution, levy and sale, and to each of the 
deeds to which they had objected when offered ; and they 
reserved exceptions to the overruling of each of their said 
objections. In the matter of charges to the jury, also, given 
and refused, numerous exceptions were reserved by the 
defendants, which require no special notice, since this court 
does not pass upon the correctuess of each, but only states 
general principles as a guide for the court below on another 
trial. 

All of the ruliags of the court below to which exceptions 
were reserved, thirty-eight in number, are now assigned as 
error. 
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J. T. Heri, for the appellants. 


Taut BRapForD, contra. 


BRICKELL, C. J.—The title of the appellee to the prem- 
ises in controversy being derived from the sheriff's sale 
under execution against Yarborough, it was necessary to 
show that, at the time of the sale, or at some time when the 
lien of the judgment would attach, Yarborough had such title 
as was the subject of levy and sale. His possession, accom- 
panied by acts indicating ownership, were admissible evi- 
dence for that purpose (Badger v. Lyon, 7 Ala. 564); and 
his declarations, explanatory of the possession, were also 
admissible ; but not declarations narrative of a past transac- 
tion, extending beyond an explanation of the possession. It 
is within this latter class, the declaration of Yarborough, that 
he had bought the land, is supposed to fall. The line between 
the two classes of declarations is not always distinct; but we 
are of the opinion this declaration was explanatory of the 
possession, showing that it was under claim of title, and not 
merely permissive, or in subordination to the title of another. 
Nelson v. Iverson, 17 Ala. 216; Garey v. Terrell, 9 Ala. 
206; McBride v. Thompson, 8 Ala. 654; Perry v. Graham, 
18 Ala. 822. 

The record offered in evidence certainly discloses an ex- 
isting judgment against Yarborough, in favor of Hudson, but 
partially satisfied, which the Cireuit Court had jurisdiction 
to render ; and to its admissibility we are unable to discover 
any substantial objection. To support the sale of the sheriff, 
it was necessary to show a judgment against Yarborough, 
and an execution issuing thereon — Lewis v. Gorgnette, 3 Stew. 
& Port. 184. When a record, or an office paper, is lost or 
destroyed, if its former existence is satisfactorily shown, 
secondary evidence of its contents will be received. Some- 
times, existence and contents may be presumed, if the record 
is ancient; but, in all cases, it is, like other documents, the 
subject of secondary evidence, of the highest grade the party 
ean introduce.—1 Greenl. Ev. § 509. More than twenty-four 
years had elapsed after the issue of the execution against 
Yarborough, the sale by the sheriff, the execution and regis- 
tration of the deed, reciting the execution, the levy, and sale. 
These are facts having a strong tendency to show the exist- 
ence of the execution; and when the paper is not found in 
the office of the clerk, its proper place of deposit, a less de- 
gree of corroboratory evidence of existence and contents is 
necessary, than if the transaction was more recent. 

om memoranda of the execution, its levy, and the sale 
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under it, were made by Lawson in the course of official duty ; 
are a mere register of facts contemporaneously occurring 
which he had no interest to misrepresent ; and being iden- 
tified, were properly received as evidence.—l Greenl. Ev. 
$115; 1 Whart. Ev. § 238. Lawson was not incompetent to 
make the levy and sale under the execution, by reason of his 
relationship to the assignee of the plaintiff, Hudson. The 
statute then of force limited the incompetency of a sheriff, to 
cases in which he was a party in interest.—Clay’s Dig. 159, 
$2. Noone of the objections to the memoranda, or to the 
evidence of Lawson, was well taken. 

A plaintiff in ejectment, or in the corresponding statutory 
real action, must recover upon the strength of his own title— 
he must show in himself a present right of entry and posses- 
sion, without regard to the character of the defendaut’s 
possession. When he relies upon a conveyance from another, 
there must be evidence that, at the time of the conveyance, 
there resided in the grantor a legal title to the lands. The 
lands in controversy, described according to the government 
survey, were by the sheriff conveyed to Douglass, and, with 
the exception of three acres, by Douglassto Hill. There was 
evidence having a tendency to show that Yarborough, the 
defendant in execution, had, at and prior to the sheriff's ‘sale, 
a legal title to the lands, subject to levy and sale. His prior 
possession, and acts of ownership, were evidence of such 
title, for the consideration of the jury, dependent for its 
sufficiency upon the strength and character of opposing ev- 
idence. This title passed to Douglass, by the conveyance 
from the sheriff, and passed by his conveyance to Hill. The 
conveyance from Hill to Lea was, therefore, properly ad- 
mitted as a link in the chain of George's title, if it conveys 
the lands in controversy. The only description of the prem- 
ises granted, found in it, is “the Douglass Gold Mine, in 
Talladega county, Alabama ;” and it was proposed, by parol 
evidence, to identify the lands in controversy, as known by 
that designation. Ambiguous descriptions of lands in con- 
veyances are open to explanation by parol. The familiar 
illustration given in the books is, when an estate is granted 
by the designation of Black-acre, parol evidence is received to 
identify the premises known by that name.—2 Whart. Ev. 
$$ 942-3; Clements v. Pearce, 63 Ala. 284. 

The deeds from C urry to George, and from Wilson to him, 
not having been recorded within twelve months after execu- 
tion, were not self-proving under the statute (Code of 1876, 
§$ 2194); and without proof of execution, ought not to have 
been received in evidence.—Sharpe v. Orie, 61 Ala. 263. 
The single objection to the admissibility of the deed from 
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Harrell to Wilson (and we ean consider no other), was the 
waut of proof of execution. It was executed, acknowledged 
and recorded, in 1843, in conformity to the statute then of 
force, Wy the terms of which it was self-proving.—Clay’s Dig. 
151, § 

Richoctoty was admissible to identify the lands in contro- 
versy, a3 known by the designation of “ Douglass Gold Mine.” 
The evidence of the witness Thomasson, as to the declaration 
of Morgan, was not of that character—it was merely narra- 
tive of the manner in which Hill obtained title, irresponsive 
to the question propounded, and ought to have been excluded. 
The declaration made by Hill to Harrell, before the convey- 
ance to Lea, though it has in it no element of estoppel, was 
in disparagement of his title, and the court erred in exclud- 
ing it. The declarations of a vendor, in disparagement of his 
title, are admissible against a subsequent vendee.—1 Brick. 
Dig. 534, § 433. The deeds from Bellamy to Harrell, and from 
Harrell to Baucum and Jenkins, were inadmissible, for any 
other purpose than to show color of title, an ingredient of 
adverse possession.— Willingham v. Brown, 38 Ala. 311. The 
declaration of Harrell, made at the tax sale, that he was pur 
chasing as the agent of Hill, was self-disowning, and admiss- 
ible as against his subsequent vendee. 

There was no room for the introduction of evidence of 
Harrell’s character for truth and veracity, and the court 
properly refused to complicate the case with that inquiry. 

We do not deem it necessary to review the several excep- 
tions to charges given and refused. They present no ques- 
tion of difficulty or importance, and are covered by repeated 
decisions of this court. If the fact is, that Harrell entered 
into possession as the agent of Hill, the possession, whether 
held by him or his tenants, could not become adverse as to 
Hill, or those claiming under him, until there was a dis- 
claimer of his title, and the assertion of a hostile title brought 
home to Hill, or his vendees. Whenever a relation of privity 
exists, such as that of principal and agent, or of landlord 
and ten: ant, by virtue of which possession is originally taken, 
it can be dissolv ed, and the possession converted into hos- 
tile or adverse to the principal or landlord, only by a clear, 
positive, and continuous disclaimer and disavowal of his title, 
and the unequivocal assertion of an adverse.right.— Harrison 
v. Pool, 16 Ala. 167; Benje v. Creagh, 21 Ala. 151; Knight v. 
Bell, 22 Ala. 198. It is not necessary that the claim of right 
or title should be good, or believed to be good. It is enough 
that there is a real, bona Jide purpose to assert and re ly upon 
it as hostile or adverse to that of the real ow ner, and as the 
right to the possession.—/lerbert v. Hanrick, 16 ‘Ala. 595-6 ; 
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Hinton v. Nelms, 13 Ala. 222. The possession must be as 
definite as the character of the land will permit ; but occu- 
pancy of a part, with color of title, defining the extent of the 
claim, is deemed to extend to the boundaries expressed. 
Ellicott v. Pearl, 10 Peters, 412. Payment of taxes, connected 
with an actual possession, is evidence tending to show the 
extent of the possession.—I/vy v. Stein, 49 Ala. 514. We do 
not extend this opinion, by inquiring whether the rulings of 
the Cireuit Court were in conformity to, or violative of these 
settled principles ; they can be observed on another trial. 

For the errors pointed out, the judgment is reversed, and 
the cause remanded. 


Day v. Thompson. 


Action on Bank Check, against Indorser; and on Common 
Counts. 


1. Giving bill or note for antecedent debt; when operates as payment.—By the 
general commercial law, both in England and the United States, a negotiable 
bill or note, when given for an antecedent debt, is presumed to be intended 
only as collateral or additional security, and does not discharge the debt, 
unless intended and accepted as an absolute payment. 

2. Bank check ; when operates as payment or merger.— Where the debtor 
proposed, by letter, to remit a draft on New York, ‘tin payment of bill in 
full” ; and bis offer was accepted by the creditor, who acknowledged the 
receipt of the draft in full payment of the account ; held, that the creditor 
could not afterwards maintaim an action on the account, his only remedy 
against the debtor being on the indorsement of the draft ; thongh the rule 
would be different in a cause of forgery, fraud, or misrepresentation. 

3. Same 3 subsequent insolvency of banke.-—The bank, whose draft or check 
Was thus remitted by the debtor, being at the time in good financial standing 
and repute, its subsequent insolvency, though occurring only a few days after- 
wards, does not vitiate the payment, the good faith of the debtor in the trans- 
actiou not being impugned. 

4. Indorsement of commercial paper; admissibility of parol evidence to 
vary.—The contract evidenced by a regular indorsement of a_ bill or note is 
fixed and defined by law, and parol evidence can not be received to change or 
modify it; and althongh there are recognized exceptions to this general rule, 
and some conflict in the cases applying these exceptions, the court is nog 
willing to extend them, to the manifest impairment of the value of commer- 
cial paper, and the infringement of a salutary rnuie of evidence. 


AfpraL from the Cireuit Court of Barbour. 

Tried before the Hon. H. D. Clayton. 

This action was brought by Franklin O. Day, “ doing 
business under the firm name of Derby & Day,” against 
William N. Thompson; and was commenced on the 7th 
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April, 1879. The complaint contained the common counts on 
an account stated, and for goods sold and delivered ; and 
also a special count on the defendant’s indorsement of a 
“ bill of exchange for $200, drawn by A. A. Walker, cashier, 
on the 8th day of January, 1879, upon the Bank of New 
York, in the city and State of New York, to the order of 
defendant, and by him indorsed to plaintiff”; protest for 
non-payment, and notice thereof to defendant, being averred. 
The defendant pleaded the general issue, and also a special 
plea, alleging, in substance, that on the 8th January, 1879, 
being indebted to plaintiff in the sum of $200, he was 
instructed by plaintiff to remit the amount by draft or 
exchange on ‘New York ; that he purchased the draft de- 
scribed in the complaint, pursuant to these instructions, and 
remitted it to plaintiff in payment of said indebtedness ; that 
he indorsed said draft “for the sole purpose of enabling 
plaintiff to collect it, and intending only by his indorsement 
to pass the right and property in said check to plaintiff in 
payment of said indebtedness,” and that said draft “ was 
received by plaintiff in full of said indebtedness.” The 
plaintiff demurred to this special plea, “ because the facts 
therein alleged, if proved, would change the legal effect of 
the indorsement.” The court overruled the demurrer, and 
the plaintiff then joined issue on both of said pleas 

On the trial, as the bill of exceptions states, the plaintiff 
offered in evidence “the bill of exchange sued on in this 
case, ” which was a draft or check for $200, dated the Sth 
January, 1879, drawn by A. A. Walker, cashier (of the Peo- 
ple’s Bank), at Eufaula, on the Bank of New York, payable 
to the order of W. N. Thompson, the defendant, and by him 
indorsed to the plaintiff, thus: “Pay to the order of 
Mess. Derby & Day, St. Louis, Mo.,” to which he signed 
his name ; and he also offered in evidence the certificate of 
protest for non-payment, and a letter written by him to 
defendant notifying him of the non-payment and protest. 
The defendant then testified, as a witness for himself, “ that 
he owed plaintiff for some goods received by him from 
plaintiff,* and agreed to pay him $200 for what he owed ; 
that plaintift agreed to accept said $200, and wrote to him, 
fn reply to a letter from defendant to him, to send the $200 
in New York exchange ” ; and the letters were produced and 
read. The “ goods” referred to consisted of several barrels 
of whiskey, which the defendant had ordered through an 
agent of plaintiff's house, and which, as he complained, did 
not arrive in proper time, whereby his sales were injured. 
In defendant’s first letter, dated December 26, 1878, he said: 
“T feel under no obligation to take the whiskey; but, if it 
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should come up to representations and sample, I will remit 
you draft on New York for $200, in payment of bill in 
full, or you can draw on me at sight for that» amount; or I 
will hold the whiskey, when it comes to hand, subject to 
your order.” To this letter plaintiff replied, under date 
cary 3d,1879: “ Now, as to your proposition to pay us 
$200 for our bill: the goods were sold to you at very low 
pr ices, quality considered, and if it was not that we recognize 
the fact that you lost the sale of them for the holidays, 
though, as stated above, we do not consider ourselves to 
blame for that, we would not consent to take a cent off the 
bill; yet, under the circumstances, we will accept your pro- 
position, and will thank you to remit us $200 in New York 
exchange, on receipt of this letter.” The draft was for- 
warded in a letter dated January 7th, 1879, in which these 
words are used: “ You will please find inclosed draft on 
New York for $200, for which send me a receipt in full for 
the amount of your bill.” To this letter plaintiff replied, 
January llth, 1879: ‘“ Acknowledging receipt of your favor 
of 7th inst., inclosing draft for $200 in full of our invoice 
December 21st,” &c. ‘Ihe defendant testified, also, “ that 
when he received plaintifi’s said letter, instructing him to 
send $200 in New York exchange, he went to the People’s 
Bank in Eufaula, which was in good repute and standing, 
and purehased said draft here sued on, for which he paid 
$200, and had it made payable to his own order, and indorsed 
to plaintiff,’ as shown by the indorsement. “ Defendant’s 
counsel then asked him, what was his purpose in so indors- 
ing said bill of exchange ;” to which he replied, “that he 
only indorsed it tor the purpose of transferring the title to 
plaintiff, and did not intend thereby to bind himself as 
indorser.” To this question and answer, each, the plaintiff 
objected, “ because it sought and its tendency was to change 
the legal effect of the indorsement” ; and he reserved excep- 
tions to the overruling of his objections, and to the admission 
of the evidence. 

On this evidence, the courtcharged the jury, ex mero motu, 
“that if the defendant, in settlement of an indebtedness to 
plaintiff, by instructions of plaintiff, sent him the draft sued 
on in this e: ise, that was an extinguishment of the indebted- 
ness; but. if, on the contrary, the defendant did not follow 
the plaintiff's instructions in buying and remitting said draft, 
or, after he purchased it, indorsed it to plaintiff for any 
other purpose than merely to transfer the title to it, then 
plaintiff is entitled to recover : that if defendant made said 
indorsement for the sole purpose of transferring the title to 
plaintiff, and of enabling plaintiff to collect the bill or draft, 
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then no recovery can be had on said draft on account of said 
indorsement.” The plaintiff excepted to this charge, “and 
to each part thereof,” and requested the following charges, 
which were in writing : 

“1. If the jury believe, from the evidence, that the plain- 
tiffs instructed defendant to send them exch: ange on New 
York, in payment of his indebtedness ; then, before defend- 
ant cau discharge his liability, on the theory of compliance 
with instructions, he must show that he forwarded to them 
exchange, which, according to the law merchant, was negotia- 
ble, and binding on the parties thereto; and if they believe 
that the defendant, acting under the said instructions, for- 
warded exchange that was only (?) binding on the indorser, 
and which was not paid at maturity, then he did not comply 
with instructions, and is not discharged from liability.” 

“2. Unless the jury believe, from all the evidence in the 
case, that plaintiffs received said draft on New York in full 
payment of defendant’s original indebtedness to them, plain- 
tiffs are entitled to recover on their original debt against 
defendant.” 

“3. Ifthe jury believe, from the evidence, that the de- 
fendant owed Derby & Day $200; and that they instructed 
him to send them $200 in New York exchange; and that 
defendant bought a bill of exchange on New York, payable 
to his own order, and indorsed it to plaintiffs, and sent it to 
them ; and that plaintiffs acknowledged the receipt of said 
bill, in full of the amount due them by the defendant; then, 
they can look to such acknowledgment, and to said indorsed 
check, to see whether they received said paper or check in 
full payment, without looking to the indorser, or received it 
in payment, subject to his liability thereon; and if they 
believe that they received it in payment looking to the liabil- 
ity of defendant as indorser, then plaintiffs are entitled to 
recover.” 

The court refused each of these charges, and the plaintiff 
excepted to their refusal; and he now assigns their refusal 
as error, together with the charge given by the court, the 
rulings on the evidence, and the overruling of the demurrer 
to the special plea. 


G. L. Comer, for the appellant, cited //olt v. Moore, 5 Ala. 
§21; Duff v. Ivey, 3 Stew. 140; Tankersley v. Graham, 8 Ala. 
247; Carleton v. Fellows, Read & Co., 13 Ala. 437; Cowles v. 
ge ny 31 Ala. 133; Clark v. Hart, 49 Ala. 86 ; Dorrance 

Jones, 27 Ala. 630; "Me ‘Crary v. Carrington, 35 Ala. 698 ; 
pipe Ryland, 6 Ala. 668; Lake v. Gilchrist, 7 Ala. 955; 
Bradford v. Haggerty, 11 Ala. 698. 
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Puau & Merriny, and M. B. WeLLBorN, contra, relied on the 


ease of Hullum v. State Bank, 18 Ala. 805, and authorities 
therein cited. 


SOMERVILLE, J.—It is a well settled doctrine, in the gen- 
eral law commercial, both of England and the United States, 
that the giving of a negotiable bill or note for an antecedent 
debt will not operate to discharge such debt, unless it was 
accepted in absolute payment. Prima facie, it is to be con- 
sidered as collateral, or additional security ; but, by ex- 
press agreement, it may be 3 . satisfaction and a bar.—J/yatts 

Mocre v. Bell, 41 Ala. ag 1 Brick. Dig. p. 257, § 501, 
cases cited; Sibree v. Tripp, 15 M. & W. 23 ; The Kymball, 
3 Wall. (U. 5S.) 37. 

The undisputed facts of this case show, we think, that there 
was an agreement on the part of Day to take the New York 
draft, sent him by Thompson, in payment of the pre-existing 
debt due by account. The proposition of Thompson, as made 
by letter, was to remit a draft on New York for $200, “ in pay- 
ment of bill in full ;’ and this was accepted by Day. When the 
draft was subsequently received, a letter from Day ac- 
knowledged it as being in full payment of the account. Such 
being the case, no action can be maintained on the original 
debt, but the remedy of the creditor is on the indorsement 
alone, as made by the payee, who is the original debtor. It 
would be otherwise, in a case of forgery, fraud, or misrepre- 
sentation. —Fulford v. Johnson, He ndon X Co., 15 Ala. 385. 

At the time of the purchase of the draft in question, 
the Eufaula bank, which drew it, was admitted to be in good 
financial st: inding and repute. It was sent by instruction of 
the creditor, and the bank became insolvent within a few days 
afterwards. The bona fides of the transaction on Thompson’s 
part not being impugned, the fact of the bank’s insolvency 
does not vitiate the payment.— Lowry v. Murrell, 9 Port. 280 ; 
Carriere v. Ticknor, 26 Ala. 571; Ware v. Street, 2 Head, 609. 
We think, under the cireumstances, that the delivery and ac- 
ceptance of the draft was a payment of the account. 

The parol evidence, allowed to be introduced in the court 
below, to show that the defendant indorsed the bill in suit 
for the sole purpose of transferring the title to the plaintiff, 
and with no intent of rendering himself personally liable, was 
improperly admitted. The contract imported by the regu- 
lar indorsement of a Dill or note is of a fixed and definite 
character, and is interpreted by the law. It is legally inca- 
pable of explanation, contradiction, or modification, by parol 
evidenve. This rule is founded on the soundest principles 
of reason and public policy, as .well as on the weightiest 

(18) 
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authority. The reasons for its application to commercial 
paper are more cogent, if anything, than to other written 
contracts. In Tankersley v. Graham, 8 Ala. 251, the rule was 
declared by this court, in discussing its application to in- 
dorsements, to be too firmly established to be now unsettled, 
even if its correctness were doubted. There are cases which 
hold the contrary doctrine; but the weight of authority 
greatly preponderates against the admission of such evidence. 
Channers v. Vanners (35 N. J. 517), 10 Amer. Rep. p. 256, 
where the cases are arrayed; Charles v. Denis, 42 Wis. 56, 
cited in 24 Amer. R. 383; 6 Blackf. 509; 23 Maine, 392. 
Professor Parsons forcibly maintains this view of the ques- 
tion, as being in entire harmony with reason as well as 
authority.— 2 Parsons on B. & N. 520-521. 

As far back as Goupy v. Harden, 7 Taunt. 159, an agent, 
who purchased foreign bills for his principal, and indorsed 
them to him without qualification, was held liable to sueh 
principal on his indorsement. Persons holding bills in auter 
droit must protect themselves, in making transfers, by some 
special form of words, so as to prevent personal liability. 
Smith’s Mer. Law, p. 291; Charles v. Denis, supra. 

In Rodney v. Wilson (67 Mo. 123), 29 Amer. Rep. 499, parol 
evidence was held inadmissible, to show that the payee of a 
note, at the time of transferring it by indorsement, agreed to 
assume payment of it unconditionally. The courtsay: “It 
is evident that the verbal contract on which the plaintiff 
relied, and the coutract implied by the indorsement, are 
inconsistent with each other, and can not stand together. 
One is an undertaking to be bound absolutely ; the other, an 
undertaking to be bound conditionally. The proof of the 
former has the effect of varying the latter. The rule is uni- 
versal, that all prior and contemporaneous agreements are 
merged in the written undertaking.’ . . If the indorsee 
may thus qualify the legal effect of a regular blank indorse- 
ment, why may not the indorser be permitted, on the other 
hand, to escape all liability by showing that the mdorse- 
ment was without recourse.” 

It is not to be denied that the cases involving this question 
are somewhat confused, and not entirely reconcilable. This 
results from a failure to recognize with sufficient clearness 
definite exceptions to the general rule ; such as parol proof of 
a failure of consideration, or some other equities between 
the original parties to bills, or between the holder and an 
indorsee affected with actual or constructive notice. Some 
of the decisions relax the rule, also, in cases of irregular in- 
dorsements, as this court did in the case of Hullum'v. The 


State Bank, 18 Ala. 805. This indorsement was not made in 
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due course of trade, nor by an original party to the bill. It 
was executed after the holder had acquired title, and after 
protest of ths bill. It being doubtful, on the face of the 
paper, whether the indorser intended to bind himself as 
guarantor or indorser, parol testimony was admitted to correct 
the ambiguity. 

_ We are not willing to enlarge the scope of these excep- 
tions. It would tend to destroy the growing value of com- 
mercial paper, and to impair a salutary rule of evidence, 
which was designed to correct the proverbial infirmities of 
human memory, and has done much to close the flood-gates 
against frauds and perjuries. 


March v. England. 
Bill in Equity to Quiet Title to Land, and Remove Cloud. 


1. Objection to certified copy of registered deed.—An objection to the admis- 
sion of a transcript of a registered deed as evidence, ‘‘because it is 
insufficient and illegal,” is a general objection to the admissibility of the 
transcript, and does not raise any specific objection to the validity or legal 
effect of the deed. 

2. Erecution of deed by trustee under power ; registration of acknowledgment 
and consent.—When a married woman’s consent to the execution of a deed by 
her husband, as trustee for her and her children, is indorsed on the deed after 
its execution, and is acknowledged by her before a proper officer, it becomes 
a part of the deed, as if incorporated in it ; and the deed and consent, each 
properly acknowledged and certified, being duly recorded within twelve 
months (Code, § 2154), a certified copy is competent and sufficient evidence of 
the indorsed consent, as well as of the deed. 

3. Same ; sufficiency of consent.—Where lands are conveyed to the husband, 
in trust for the wife, with remainder to their children; and he is authorized to 
sell and convey, with the written consent of the wife, and required to re-invest 
the proceeds of sale in other property, to be held on the same trusts ; a writ- 
ten acknowledgment by the wife, indorsed on the deed of the husband as 
trustee after its execution, that the sale was made with her full consent, and 
at her written request, which acknowledgment is duly certified (Code, § 2215), 
shows a sufficient execution of the power. 

4. Bill to quiet title; when purchaser can not maintain. — When the bill “ dis- 
closes no more than an unquiet and unfounded apprehension as to the valid- 
ity of” the complainant's title to lands of which he is in possession, “and 
a false and clamorous assertion of a hostitle title” by the defendants, founded 
on supposed defects in a deed executed by their trustee to the complainant’s 
vendor, ‘“‘a court of equity will not interfere to quiet the one, or to silence 
the other.” 


AppraL from the Chancery Court of Mobile. 
Heard before the Hon. H. AUSTILL. 
The original bill in this case was filed on the 14th May, 
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1877, by William March, against Mrs. Livia W. England and 
her children ; and sought to quiet the complainant's title to 
certain lands, of which he was in possession, and which 
were sold and conveyed to him by W. D. Talbot and wife, 
by deed dated the 24th April, 1876. The lands had belonged 
to one J. H. Snow, and were by him sold and conveyed, by 
deed dated the 15th January, 1869, to William G. England, 
the husband of Mrs. Livia W. England, as trustee for his 
wife and children, on the recited ‘consideration of $9,500. 
By the terms of this deed, the lands were conveyed “to 
the said William G. England, trustee, and his heirs forever, 
but in trust, nevertheless, for the sole and separate use and 
benefit of his wife, Livia W. England, and her children by 
her husband, W. G. England, begotten, now living, or that may 
be hereafter born; but the said William G. England shall 
have the power to sell said premises, with the written con- 
sent of his said wife, and re-invest the proceeds in other 
lands, on the same trusts, terms and conditions herein 
expressed ; the money hereby paid for said premises being 
funds arising from the sale of certain trust property de- 
scribed in certain trust deeds recorded in Perry county, to 
which reference is made; and should the said William G. 


England die before his wife, leaving her surviving, she is to 
be and become trustee of said premises, for herself and her 
children by said England, and for her and their sole use and 
benefit ; and in that event, she, the said Livia, is to have the 
full power to sell said premises, and re-invest the proceeds 
upon the same trusts as herein before expressed ; and her 
deed, after the death of said William G. England, shall give 


” 


the purchaser a good title.” This deed contained full cove- 
nants of warranty of title and against incumbrances, except 
a mortgage which said Snow and wife had pre viously 
executed to Mrs. Roxanna Dargan ; “ which mortgage debt, ’ 
the deed recited, ‘‘ the said W. G. England is, by the terms 
of the purchase, to pay off, but is to pay off the same as 
trustee for his said wife and children.” 

On the Ist November, 1869, William G. England, ‘ 
trustee for his wife and her children by him,” sold and con- 
veyed the lands to S. A. Thompson, on the recited considera- 
tion of $9,500. This deed contained covenants of warranty 
of title and against incumbrances, except the mortgage to 
Mrs. Dargan, on which it was recited there was then due 
$4,680, “which the said Thompson, by the terms of said 
purchase, is to pay off” ; and it was acknowledyed by the 
said England, on the 27th November, 1869, before a notary 
public, whose certificate of the ac knowledgment, in due form, 
ws indorsed on it. On the 15th of March, 1870, Mrs. 
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England signed an instrument of writing, which was also 
indorsed on the deed, in these words: ‘ Know all men by 
these presents, that I, Livia W. England, wife of W. G. 
England, the vendor in this deed, do hereby acknowledge 
that he, the said W. G. England, sold the premises de- 
scribed in this deed with my full consent, and at my written 
request; and I hereby ratify and confirm said sale to S. A. 
Thompson, the purchaser, and covenant with him, that 
neither I, nor my heirs, shall ever disturb him or his heirs, 
or make any claim to the land, further than it may be neces- 
sary to do so to collect the purchase-money of said Thomp- 
son, if necessary. Witness my hand and seal,” &c. To this 
instrument was appended a certificate by a notary public, 
dated the 26th March, 1872, stating that Mrs. England, who 
was known to him, appeared before him that day, “and 
acknowledged, that, being informed of the contents of the 
conveyance, she executed the same voluntarily on the day 
the same bears date. ” 

To secure the payment of the notes given for the purchase- 
money, Thompson executed a mortgage on the lands, with 
power of sale, to England as trustee; and on the 30th 
January, 1871, said Thompson and wife conveyed the lands 
to W. D. Talbot, on the recited consideration of $10,000. 
This deed also contained the usual covenants of warranty, 
except as against the mortgage to Mrs. Dargan, whose debt 
was then said to be reduced to $2,900, “which said Talbot 
is to pay off, and thereby redeem the property.” After- 
wards, England transferred and assigned to said Talbot, by 
writing indorsed on it, the mortgage given by Thompson on 
the lands ; but the assigment is without date. On the 24th 
April, 1876, said Talbot and wife conveyed the lands to the 
complainant in this suit, on the recited consideration of 
$2,000 ; and on the 4th May, 1876, said Talbot also trans- 
ferred and assigned to him the said mortgage given by Thomp- 
son, stating in the assignment that the debt was paid. Tal- 
bot also paid off the mortgage debt to Mrs. Dargan, and 
took an assignment of that mortgage to himself, as shown 
by the entry on the record, in these words: “ W. D. Talbot 
now owns the property described in this mortgage, and has 
paid the mortgage debt, which is extinguished ; but the 
mortgage deed has been assigned to him as a muniment of 
title, April 5th, 1871.” 

The bill alleged the execution of all these conveyances, as 
above set out, and said that the originals, or copies thereof, 
would be produced on the hearing ; but they were not made 
exhibits to the bill. The bill alleged, also, “ that the com- 
plainant, and those through whom he holds the title to the 
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said lands and premises, have had the quiet and peaceable 
——— thereof since the Ist November, 1869; that he 

as, through assignments and payments, made either by him- 
self or his assignors, become invested with all the rights, 
titles, estate a property therein, of the said Mrs. R. Dar- 

an, J. H. Snow and wife, S. A. Thompson and wife, and 

rs. England and her children, and is advised that his title 
is good and sufficient ” ; that he had offered the property for 
sale, but was unable to negotiate a sale at any reasonable 
price, because of the claim and assertion of a hostile title in 
themselves by Mrs. England and her children, under the 
deed from said Snow and wife to W. G. England, since 
deceased. The prayer of the bill was, that the complainant 
might be heel in his possession and title to the lands; 
“ that the equity of redemption in any and all the parties 
may be foreclosed, and decreed to be in him, in all of said 
lands and premises ; that he be decreed to have the right 
and title of all of said defendants conveyed to‘him in strict 
foreclosure of all of said mortgages ; or that the said lands 
shall be sold to satisfy and pay the amount or sums of 
money which have been paid by him and those who are or 
were his assignors or grantors, for bis benefit; or that said 
defendants shall be adjudged and decreed to have no reason, 
grounds, nor rights, to doubt or call in question his title to 
the said premises as against them,” &c; and for other and 
further relief. 

Answers on oath were waived. Mrs. England filed a 
Separate answer. As to the conveyance by her deceased 
husband to Thompson, and her acknowledgment indorsed 
thereon, she thus answered: ‘“ She admits that on the Ist 
November, 1869, ber then husband, W. G. England, executed 
individually what purported to be a conveyance of said pro- 
perty to S. A. Thompson, which expresses on its face that 
the consideration was $9,500; but she knows nothing about 
the true consideration ot such purchase, and denies that said 
conveyance was made by her written consent, or by her 
written request. Said sale was made, and said conveyance 
executed, by her husband alone, and on his own responsi- 
bility, and without any authority from her, either verbal or 
written, and without her knowledge or consent, and against 
her wish.” As to the acknowledgment indorsed on said 
deed, “which sets forth, in effect, that said W. G. England 
sold said property with the consent of this respondent, and 
at her written request, and that she had satisfied and con- 
firmed the same; this respondent denies that she gave such 
consent, or made such written consent. Whether or 


not she made such acknowledgment, she can not say, but 
Vou LXv, 
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she has no recollection of so doing. She frequently signed 
papers for her husband; and she recollects that on one 
occasion he came home with Mr. Meslier” |the name of the 
notary wnose certificate was appended to the acknowledg- 
ment}, “ and told her he wanted her to sign that document ; 
and she did so, in the presence of Mr. Meslier, without 
reading it, or knowing what it contained. Whether or not 
the paper so signed was the instrument mentioned” [her 
acknowledgment}, ‘“ she does not know ; but, even if she did 
make such acknowledgment, which she has no recollection 
of doing, she is advised that it does not bind her, and could 
not make good and valid the void title previously made by 
her husband, and that her interest in said property could 
not be thus divested.” She admitted the due execution of the 
other conveyances, but insisted that they conveyed no title 
as against her and her children; insisted, also, that the mort- 
gages, having been satisfied and cancelled on the payment of 
the secured debts, could not be set up as valid for any purpose; 
and she prayed that her answer might be taken as a cross- 
bill, and that her rights in the property, under the deed to 
her husband as trustee, might be established and declared 
by the decree of the court. A similar answer was filed by 
the other defendants, which they also prayed might be taken 
as a cross-bill. 

The note of the testimony submitted on the part of the 
complainant, as copied in the transcript, is thus stated: “1. 
Original bill. 2. Answer to cross-bill, and exhibits thereto. 
(The exhibits of deed from England to Thompson is objected 
to by counsel of respondent, and objection is especially 
made to what purports to be an acknowledgment by Mrs. 
England, dated March 15, °70, and to the certificate of G. 
Meslier, dated March 25, °70, because they are not properly 
proven, and are illegal evidence.) _ . . 7. The certified 
copy of a deed from England and wife, filed for record April 
4th, °70, to Thompson. (Objected to by counsel of respond- 
ent, as insufficient and illegal. Counsel for respondent 
objects to what purports to be an acknowledgment by Mrs. 
England, dated March 15,70, and to the certificate of G. 
Meslier, dated March 26, °70, as testimony in the cause.) ” 
The documents referred to, as copied twice in the record, do 
not contain any certificate or memorandum showing when 
they were recorded, except these words written on the mar- 
gin of the transcript, “ Meceived in office for record April 4th, 
1870,” which are not signed; and the certificate of the 
probate judge, appended to the transcript from his office, 
states that the transcript is a “ full, true, and correct copy of 
a certain deed of conveyance from W. G. England, trustee, 
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to S. A. Thompson, as the same appears of record in Deed 
Book No. 27,” &e. 

On final hearing, on pleadings and proof, the chancellor 
held that the mortgages were satisfied and discharged, and 
could not be set up for any purpose by the complainant ; 
and that the deed from W. G. England to Thompson, with 
the subsequent acknowledgment signed by Mrs. England, 
was not a valid execution of the power, and did not pass 
the trust estate ; citing to this point the cases of Wright v. 
Wakeford, 17 Vesey, and Bateman v. Davis, 3-4 Madd. Ch. 
He therefore dismissed the bill and eross-bill, “ that the 
parties may first try titles at law.” From this decree the 
complainant appeals, and here assigns it as error. 


Atex. McKuystry, for appellant. 
D. P. Bestor, contra. (No briefs on file.) 


BRICKELL, C. J.—Acknowledgments, or proof of the 
execution of conveyances, may be taken by a notary public, 
and several other officers named in the statute.—Code of 
1876, § 2155. The acknowledgment of execution proceeds 
from the party granting or conveying, and the proof of ex- 
ecution from subscribing witnesses. The registration of 
conveyances of real estate, in the office of the judge of pro- 
bate of the county in which it is situate, is authorized; and 
when made, either upon an acknowledgment, or proof of 
execution, duly certified, the conveyance becomes admissible 
evidence, without further proof, in any of the courts of this 
State. Or, if it appears to the court that the original con- 
veyance has been lost or destroyed ; or, if the party offering 
a transcript from the registration, duly certified, has not the 
control or custody of the original, the transcript is admiss- 
ible in its place.—Code of 1876, § 2154. 

The chapter of the Code devoted to conveyances and their 
registration, and which contains the provision to which we 
have referred, as to the mode of proving them, also provides, 
that “when the consent of a third person to the execution 
of a power is requisite, such consent must be expressed in 
the instrument by which the power is executed, or must be 
certified in writing thereon ; in the first case, the instrument, 
and in the second the writing, must be signed by the party 
whose consent is required.”—Code of 1876, § 2215. 

The appellant offered in evidence a certified transcript 
from the registration of the deed from England, the trustee, 


to Thompson, and of the consent of Mrs. England thereon 
VoL. LXV. 
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indorsed. To its introduction, the appellees objected, be- 
cause it was “insufficient and illegal.” The objection was 
general, not specifying any particular ground. The partic- 
ular grounds of objection now specified are, that as the instru- 
ment by which the consent of Mrs. England was manifested, 
was executed subsequent to the completion of the sale and 
execution of the conveyance from the trustee to Thompson, 
it was not in execution of the power of sale with which the 
trustee was clothed, and does not render valid the con- 
veyance he executed. This objection, if true in point of fact, 
is addressed to the effect of the instrument, rather than to 
its admissibility as evidence, and is reserved for future con- 
sideration. The next point of objection is, that its execution 
by Mrs. England should have been proved otherwise than 
by the certificate of her acknowledgment of the execu- 
tion, made before the notary public. It is not now, and does 
not appear to have been in the court below, a ground of 
objection, that the original was not produced, or its loss or 
destruction shown, or that the appellant had control and 
custody of the original. If this ground of objection had been 
distinctly made in the court below, it may be that the ap- 
pellant could have obviated it; and the opportunity of obvi- 
ating it certainly should have been afforded him. 

Whether the answer of Mrs. England contains an admis- 
sion of the execution of the instrument, as was supposed by 
the chancellor, and, if it does, whether such an admission is 
evidence against her co-defendants, we do not propose to 
consider. Confining the parties to the objection made to 
its admissibi!ity—that its execution could not be proved by 
the certificate of the notary public—we must pronounce the 
objection not well taken. Thisinstrument is essentially, by 
the very terms of the statute, and by its own terms, a part 
of the conveyance upon which it is indorsed—as fully and 
completely, as if it had been introduced into the body of the 
conveyance. The object of the statute is to provide a cer- 
tain mode of manifesting the consent of a third person to the 
execution of a power, when such consent is requisite ; and 
when the consent is manifested by expressing it iu the instru- 
ment by which the power is executed, as m: utter of evidence, 
it is not distinguishable from any other part of the instru- 
ment. If that instrument is a conveyance of real estate, the 
registration of which is authorized, the acknowledgment or 
proof of its execution brings it within the statute which 
authorizes such conveyances, or transcripts thereof, to be 
read in evidence without other proof of execution. Or, 
if it be not expressed in the instrument, but certified thereon, 
the instrument, if a conveyance of re eal estate, is, without it, 
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incomplete. As a conveyance, it is completed only by the 
certificate of the consent thereon indorsed. When such 
certificate is signed by the party giving the consent, it is a 
part of the conveyance, and the fact of signing may be 
acknowledged, or proved, as the execution of the conveyance 
can be acknowledged or proved. The registration of it is 
authorized, because it is part of the conveyance; a part 
necessary to its life, validity, and operation ; and its registra- 
tion being authorized, the privilege of proving its execution, 
by the certificate of a proper officer, attaches, as it does to 
other registered instruments. 

The controversy between the parties, its real mevits, rest 
upon the effect of the instrument purporting to have been 
executed by Mrs. England. The trustee was not clothed 
with an absolute, unqualified power of sale. It was only 
with the written consent of his wife that the power of sale 
could be exercised. Now, it is certainly true, that when the 
consent of any person, either a party or a stranger to the 
instrument creating the power, or with or without a beneficial 
interest in its execution, is a requisite to a valid execution, 
there must be a strict compliance with this, as with any 
other condition.—l Sugden on Powers, 370 (marg. 319). If 
a particular mode of manifesting the consent is required, it 
can not be manifested in another; as, in the present case, 
mere verbal consent would not satisfy the terms in which the 
power is created and conferred. The written consent of the 
wife is essential, and without it a sale and conveyance by the 
trustee would be unauthorized, and not in execution of the 
power. But, when the consent of a third person is essential 
to the execution of a power, we do not understand that it is 
an inflexible rule, that such consent must be given before or 
at the precise time of execution. In all cases, it is enough 
that it is so given as to form a part of the transaction by 
which the power is executed.—1 Sug. Pow. 374 (marg. 324). 
In Greenham v. Gibbeson, 10 Bing. 363, it was s: said by 
Trnpat, C. J.: “ Whether, in all cases, a consent, when nec- 
essary, must be given before the execution of a power, or 
whether it will in some cases be suflicient to ratify the exe- 
cution of the power by a subsequent consent, it is unnecessary 
at present to determine. It is sufficient to lay it down, that 
where the nature and object of the power, and the cireum- 
Stances of the case, point to a previous consent, then such 
previous consent is necessary, although not re »quired by the 
terms of the power.’ 

The intention of the donor or grantor in creating the power, 
its nature, and objects, and the purposes for which the con- 


sent is manifestly required, are important and controlling 
VoL. LXy. 
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considerations, in determining whether it should precede, 
concur with, or may.be given subsequently to its execution. 
There is not, in the terms of this instrument, any limitation 
as to the time at which the consent of the wife to the execu- 
tion of the power of sale should be given. Nor is there in 
the nature and objects of the power, or of the manifest pur- 
poses for which the consent of the wife to its execution was 
required, any reason for limiting its expression to the period 
of the sale and conveyance by the trustee. The present 
power is distinguishable from the power in Bateman v. Davis, 
3 Madd. 59, which was to be exercised with the consent of 
the wife, for the sole benefit of the husband. A subsequent 
approval of the exercise of the power by the wife may not, 
in such case, be the equivalent of her previous consent ; and 
the apprehension of pressure upon her judgment by the 
husband, to induce such approval, may be a sufficient reason 
for pronouncing it not the equivalent ; though it would seem 
there was as much reason for apprehending such pressure, 
in procuring the consent, as in procuring a ratification. The 
power of the trustee was not here to be exercised for his 
own benefit. No advantage or benefit could accrue to him 
from its exercise. The proceeds of a sale would become 
funds which he would hold as trustee, subject to all the 
trusts imposed on the land, and which he was under the duty 
of re-investingjon the same trusts. The wife has a life-estate 
in the premises, as to which, in a court of equity, she would 
be regarded as feme sole; and if she survived her husband 
she becomes a trustee, clothed with an unqualified power of 
sale. Having a life-estate, and the remainder being limited 
to her children, the concurrence of her judgment with that of 
the trustee, husband and father, in a sale, was the purpose 
of making her consent the requisite of a valid execution of 
the power. The power could be executed at any time, dur- 
ing her life and that of the husband. There is no time lim- 
ited, within which it was to be executed. Now, it is difficult 
to perceive any good reason for a construction of the power, 
compelling her consent prior to, or at the time of the sale by 
the trustee; or of declaring she could not ratify and confirm 
a sale made before her consent was given. These are ques- 
tions we do not find it necessary now to determine; for her 
consent was given before the sale and conveyance was com- 
plete—it was a part of the transaction. It was not given in 
the manner required by the statute—it was not incorporated 
in the conveyance by the trustee, nor was it certified in 
writing thereon, until after the conveyance by him was ex- 
ecuted. It was subsequently certified, just as the statute 
prescribes; and with the certificate the conveyance was 
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delivered into the oflice of the probate judge, for registration, 
from that time taking effect as a registered conveyance. The 
certificate recites, that the sale was with the /ull consent, 
and at the written request of the wife. The written request, 
addressed, as it must have been, to the trustee, would be 
evidence, toall to whom it was shown, of the authority to sell 
in the exercise of the power. 

Until there was a sale and conveyance, the consent could 
not be manifested as the statute requires it shall be, by 
being expressed in the conveyance, or certified in writing 
thereon. Untilit was manifested in the one mode or the other, 
the transaction would not be complete ; and when manifested, 
it would form a part of the transaction—a part within the 
contemplation of all the parties. For it is apparent from this 
instrument, signed and acknowledged by the wife, that her 
consent in writing to the sale was contemplated ; and hence 
it is declared the sale was made with her /ull consent, and on 
her written request. The instrument was intended, doubt- 
less, not as a ratification and confirmation of an unauthor- 
ized sale, but simply to manifest, in the mode prescribed by 
the statute, the existing fact, resting in another writing, of 
her consent to the sale. The request in writing to the trus- 
tee, to make the sale, must have been intended, either as an 
execution, or as a step preparatory to the execution of the 
power, so far as it depended upon the consent of the wife ; 
and in favor of a purchaser for a valuable consideration, a 
court of equity would have interfered and supplied its de- 
fects, if she had refused to complete it.—1l Story’s Eq. 
$$ 169-174. 

We are of the opinion, that the sale and conveyance by the 
trustee is shown to have been with the written consent of 
Mrs. England, and is a valid execution of the power with 
which the trustee was clothed. This bill is, therefore, with- 
out equity. It discloses no more than an unquiet and un- 
founded apprehension of the validity of the appellant’s title, 
and a false, clamorous assertion of a hostile title. A court 
of equity can not interfere to quiet the one, or to silence the 
other.— Rea v. Longstreet, 54 Ala. 291. For this reason, the 
decree of the chancellor, reaching the proper result, must be 
affirmed. 
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Buell v. Underwood. 
Statutory Real Action in nature of Ejectment. 


. 

1. Peover of sale, ond assignnent of mortgage.—When a mortgage of lands, 
or other conveyance intended to secure the payment of a debt, contains a 
power of sale, “the power is part of the security” (Code, ¥ 2198), ‘‘and 
muy be exercised by any person, or the personal representative of any person, 
who, by assignment or otherwise, becomes entitled to the money thereby 
secured, ” 

2. Same; mortgage and secured note construed together. —When a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, bearing 
the same date, and attested by the same witnesses, the two instruments are, in 
legal effect, but one and the same ; and under the operation of this statute, a 
transfer by the mortgagee of ‘all the right, title aud interest, in and to the 
Within mortgage,” conveys @the secured debt, and authorizes the assiguee to’ 
exercise the power of sale as the mortgagee might have done. 


AppeaL from the Cireuit Court of Crenshaw. 

Tried before the Hon. Joun K. Henny. 

This action was brought by David Buell, against V. A. T. 
Underwood and Henry Brurson, to recover the possession of 
a tract of land, which was particularly described in the com- 
plaint; and was commenced on the 13th February, 1880. 
The cause was tried, as the bill of exceptions states, “ on 
the plea of the general issue, and other pleas.” On the 
trial, the plaintiff offered in evidence a mortgage executed by 
said Underwood and wife, dated the Ist April, 1873, by 
which they conveyed to J. H. Weil & Co. the land here sued 
for, with the crop then growing on it, in consideration of a 
recited indebtedness of $544.83, “necessary provisions this 
day furnished ;” recited that the grantors had executed their 
note for the debt, of even date with the mortgage, and con- 
tained a power of sale to the said J. H. Weil & Co., “ their 
heirs or assigns,” if default should be made in the payment 
of the note. Attached to the mortgage, as copied in the bill 
of exceptions, is the note therein mentioned, which is in the 
ordinary form of a crop-lien note, of even date with the 
mortgage, and attested by the same witnesses; and a cer- 
tificate of the probate judge, of the proof of “the foregoing 
conveyance ” by one of the subscribing witnesses, dated the 
24th May, 1873, is then appended, followed by a memorandum 
of the fact that it was filed for record on the same day. 
Plaintiff then offered in evidence an assignment indorsed on 
said mortgage by J. H. Weil & Co., in these words: “ For 
value received, we hereby transfer and assign all our right, 
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title and interest, in and to the within mortgage, to Herbert 
& Murphy, and Herbert & Buell.” The defendants “ objected 
to the introduction of this indorsement as evidence, on the 
ground that it was insufficient to convey the legal title of 
said lands to the said transferrees;” and the plaintiff then 
offered, “in connection with said indorsement, to prove that, 
on the 3d November, 1879, after said mortgage was trans- 
ferred,” the transferrees sold the lands, pursuant to the 
power of sale contained in the mortgage; that one Lane 
became the purchaser at said sale, and received a convey- 
ance from the assignees ; and that Lane afterwards conveyed, 
by quit-claim deed, to the plaintiff. “ This was all the plain- 
tiffs evidence of title; and the court thereupon sustained 
the objection to the introduction of said indorsement as evi- 
dence, on the ground that it was insufficient to convey to the 
assignees the legal title to the lands conveyed by the mort- 
gage, and that plaintiff could not recoyer in this action with- 
out a conveyance of the legal title.” °The plaintiff excepted 
to this ruling of the court, and was thereby compelled to 
take a nonsuit; which he now moves to set aside, assigning 
the ruling of the court as error. 


H. A. Hersert, for the appellant, cited Prout v. Hoge, 
57 Ala. 28 ; Whitney v. McKinney, 7 Johns. Ch. 144 ; 1 Jones on 
Mortgages, $$ 786-7 ; Lewis v. Wells, 50 Ala. 198; McGuire 
v. Van Pelt, 55 Ala. 344; Doolittle v. Lewis, 7 Johns. Ch. 45 ; 
Bradley v. Railroad Co., 36 Penn. St. 151 ; Perry on Trusts, 
§ 495; 2 Washb. Real Property, 73-4; Code, § 2198. 

W. D. Roserts, contra, cited Graham & Rogers v. New- 
man, 21 Ala. 497; Welsh v. Phillips, 54 Ala. 309; Bibb v. 
Hawley, 59 Ala. 403; Alexander v. Caldwell, 61 Ala. 543 ; 
Chapman v. Holding, 60 Ala 522. : 


SOMERVILLE, J.—The sole question properly presented 
by the record, in this case, involves the construction of sec- 
tion 2198 of the Code (1876), which is as follows: ‘“ Where 
a power to sell lands is given to the grantee, in any mort- 
gage, or other conveyance intended to secure the payment of 
money, the power is part of the security, and may be executed 
by any person, or the personal representative of any person, 
who, by assignment or otherwise, becomes entitled to the money 
thus secured. ” 

The instrument claimed to be assigned here, is a mort- 
gage, in the usual form, conveying the land for the recovery 
of which this action was brought. As part and parcel of it, 


bearing the same date, and attested by the same witnesses, 
VoL. LXy. 
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is a crop-lien note, given to secure the same debt, and obli- 
gating the maker to pay it at a date specified. The written 
transfer, on the back of this instrument, is of “ all the right, 
title and interest” (of the mortgagees), “in and tothe within 
mortguge.” The court below excluded the evidence of this 
written indorsement, when offered by appellant, “on the 
ground that it was insvyfficient to convey to the assignees the 
legal title to the lands conveyed by the mortgage.” This was 
offered, also, in connection with the further evidence, that 
the transferrees cf said mortgage had proceeded, in accord- 
ance with a power of sale contained therein, to expose said 
land to sale at public outery, and make a deed conveying it 
to the purchaser, who afterwards made a quit-claim of his 
acquired title to the appellant. 

We think the Cireuit Court erred in excluding this evi- 
dence. The assignment entitled the assignee to the money 
secured by the mortgage, within the meaning of the statute. 
The transfer is broad enough to carry both of said instru- 
ments, which are, in legal effect, but one and the same, and 
includes the debt secured, which thereby passes to the 
assignee. The power of sale was properly exercised by the 
assignee, being a part of the security; and a deed made 
thereunder, strictly in accordance with its terms, would 
convey such title as passed under the mortgage to the 
grantee.— McGuire v. Van Pelt, 55 Ala. 344; Lewis et al. v. 
Wells, 50 Ala. 198; Graham & Rogers v. Newman, 21 Ala. 497. 


Reversed and remanded. 


Cargile v. Ragan. 
Statutory Real Action in nature of Ejectment. 


1. Certified transcript of record of chancery suit; contents, and sufficiency of 
eertificate.—In making out a transcript to be used as evidence in another court, 
a register in chancery should include, not only the entries and proceedings 
which constitute the final record of the cause (Code,§§ 637-8), but also all the 
papers in the cause which he is required to file and preserve ; but, when his 
certificate, appended to a transcript, states that it contains ‘‘n full, true and 
complete transcript of the record and proceedings in the cause,” though 
informal, it will be held to include the papers on file. 

2. Sule by register in chancery; waiver of irregularities. —Objections which 
might be urged against the confirmation of a sale by the register—as, that it 
was made at an improper time or place—are waived, if not made before the 
confirmation of the sale, and can not afterwards be set up, in an action at 
law by the purchaser, or one claiming under him, to impeach the validity of 
the sale. 

3. Adverse possession, as defense against purchase at sale under chancery de- 
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cree.—If the defendant was in adverse possession of the land at the time of the 
sale by the register in chancery, at which the plaintiff became the purchaser, 
this is matter of defense to be proved by him ; but it is no reason for exclud- 
ing as evidence the plaintiff's deed from the register when offered. 

4. Parol evidence; admissibility of, to vary writing.—As between the parties 

to a written contract, and their privies, all negotiations and stipulations, prior 
or contemporaneous, are merged in the writing ; and when the writing is com- 
plete in itself, parol evidence of such stipulations cannot be received. 
5. Solicitors in chancery; appearance for adverse purties. —The complainant's 
solicitors in a chancery cause may, without impropriety, prepare and sign 
formal auswers for any of the defendants who admit the allegations of the bill 
and make no defense. 

6. Conclusiveness of chancery decree, as to complainant's interest in subject-mat- 
ter of suit —A decree in chancery in favor of the complainant is conclusive as 
to his interest in the subject-matter of the suit ; and in a subsequent action by 
him, or by a purchaser from him, agaiust a person who was a party defendant 
to the suit, the latter cau not be heard to insist that the plaintiff had no inter- 
est in the claim ou which the suit was founded. 

7. General charge on evulence.--When there is no conflict in the evidence, 
and it clearly establishes the plaintiff's right to recover, it is the duty of the 
court to charge the jury, on his request, that their verdict must be for him if 
they believe the evidence. 


APPEAL trom the Circuit Court of Clay. 

Tried before the Hon. H. D. Crayron. 

This action was brought by John T. Ragan and James T. 
Houston, against William J. Cargile, to recover the posses- 
sion of a certain tract of land, particularly described in the 


complaint ; and was commenced on the 31st July, 1876. The 
plaintiffs claimed title to the land under a deed from W. J. 
Cunningham ; and to show title in him, they offered in evi- 
dence a certified transcript of the record of a suit in the 
Chancery Court of Talladega, showing a sale by the register 
under the decree of the court, its confirmation by a subse- 
quent decree, and the execution of a deed by the register to 
said Cunningham, as the purchaser at the sale. The bill in 
that case was filed, as the transcript showed, on the ist June, 
1870, by W. J. Cunningham, as sole complainant, against 
George W. Wilson, and the personal representative, widow, 
and children of William Cargile, deceased; and sought to 
enforce a vendor’s lien on said lands, for a part of the puar- 
chase-money alleged to be due on the purchase by said 
Cargile from said Wilson. According to the allegations of 
the bill, Wilson sold the lands to Cargile on the 17th Novem- 
ber, 1859, and executed to him a bond conditioned to make 
titles on payment of the purchase-money ; and Cargile gave 
his note for the purchase-money, payable on the Ist January, 
1861, and was let into possession under thé contract. Cargile 
died in April, 1861, not having paid the purchase-money ; 
and the bill alleged that the complainant was the owner of 
the unpaid note. The bill alleged, also, that the lands were 


~~ by the administrator of said Cargile’s estate, in Febru- 
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ary, 1863, under a pretended decree of the Probate Court, 
and were bought at the sale by Mrs. Sallie Cargile, the 
widow ; and she and one of her sons were in possession, as- 
serting title under her said purchase, when the bill was filed. 
William J. Cargile, the defendant in this suit, who was a son 
of said William Cargile, deceased, was made a defendant to 
the bill; and a decree pro confesso was regularly entered 
against him, on personal service. George W. Wilson having 
died pending the suit, the cause was revived against his ad- 
ministrator and heirs; and the heirs appeared, and filed a 
formal answer, admitting all the allegations of the bill. At 
a regular term in August, 1871, on final hearing on pleadings 
and proof, the chancellor held the complainant entitled to 
the relief prayed in his bill, and ordered a reference to the 
register to ascertain the amount due on the note; and the 
register having made his report, a decree was rendered on a 
subsequent day, ordering the register to sell the lands “as 
— by law of sheriffs on sales of land under execution,” 
and to make report of the sale at the next term. At the 
February term, 1872, the register reported that he had sold 
the lands, after advertisement as required by law, before the 
door of the court-house in Talladega, on the 2d October, 
1871, and that W. J. Cunningham, the complainant in the 
suit, was the highest and best bidder at the sale ; and at the 
ensuing August term, 1872, the report was confirmed with- 
out objection, and the register was ordered to make a deed 
to the purchaser, conveying to him all the right and title of 
all the defendants to the lands described in the bill, and to 
issue a writ of possession to the sheriff. 

The register’s certificate, appended to the transcript 
offered in evidence, was in these words: “I, G. K. Miller, 
register in chancery,” &c., “ do hereby certify, that the fore- 
going pages, numbered from one (1) to thirty-six (36), 
inclusive, contain a full, true and complete transcript of the 
record and proceedings in the cause (No. 737) of Wm. J. 
Cunningham, complainant, against Sallie Cargile, William 
Cargile,” and others named, “ defendants, lately pending in 
said Chancery Court, as the same appears of record and on 
file in my office,” &c. The defendant objected to the admis- 
sion of the transcript as evidence, “ because the register does 
not certify that it contains a full, true, and complete tran- 
script of the record, proceedings, and papers on file, in the 
said cause No. 737 ; and because the original bill and entire 
pleadings show that, at the commencement of said suit, and 
at the time of the sale by the register, the land was situated 
in Clay county ; and because the register’s report of the sale 
shows that the lands were situated in Clay county, and were 
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sold by him at the court-house door in Talladega, and the 
said sale is therefore void.” The court overruled the objec- 
tions, and the defendant excepted. The plaintiffs then 
offered in evidence the register’s deed to Cunningham, and 
Cunningham’s deed to them, the latter being dated the Ist 
January, 1875. No objection was made to the admission of 
the deed from the register, and the execution of the deed 
from Cunningham to the plaintiffs was admitted; but “the 
defendant objected to said deed being read in evidence, be- 
cause the lands thereby conveyed were, at the date of its 
execution, in the possession of said defendant, who was 
claiming them as his own.” The court overruled the objec- 
tion, and admitted the deed; and the defendant excepted. 
The plaintiffs then proved the value of the annual rent of 
the land, and closed. The defendant then introduced as a 
witness the administrator of the estate of said William Car- 
gile, deceased, who testified, in substance, that he sold the 
ands as administrator, under a decree of the Probate Court ; 
that Mrs. Cargile, the widow, who was then in possession, 
became the purchaser at the sale. and complied with the 
terms of sale ; and that he had notice, at and before the sale, 
of the unpaid note for the purchase-money, which had been 
duly presented to him. The defendant then testified, as a 
witness for himself, “that he bought the lands from his 
mother, Mrs. Sallie Cargile, in 1863, and went into posses- 
sion of them under that purchase, and claimed them as his 
own ever since, and had paid taxes on them since 1865 ; that 
he had resided upon said lands, and cultivated them, and ap- 
a the rents to his own use; and that his possession 
ad been open, notorious, exclusive, and continuous ;” and 
he proved, also, that he refused to surrender the possession, 
when demanded by plaintiff's agent. The plaintiffs then in- 
troduced as a witness the deputy-sheriff, to whom the writ 
of possession in the chancery suit was delivered to be exe- 
cuted ; and who testified, that when he went on the lands, 
for the purpose of putting Cunningham in possession, “ the 
weather was cold and inclement, and, to avoid the necessity 
of putting defendant and his family out of doors, an agree- 
ment to rent was drawn up, and signed by defendant and 
his wife ; which agreement was produced, “ and was signed 
and delivered,” as the witness stated, “to Houston, as agent 
for said W. J. Cunningham, and said defendant was then 

permitted to remain on the land.” 
This agreement was as follows: “Be it known, that we, 
William Cargile and Susan A., his wife, agree to pay James 
Houston, agent for W. J. Cunningham, the sum of $25, for 


the rent of the houses and lands on which William Cargile 
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this day resides ; it being understood and agreed upon, by 
the parties in interest, that the making of this note does not 
in any manner act to the prejudice of William Cargile, in any 
suit or claim that he may hereafter set up, either in law or 
equity, to said lands. Said note is not to be paid until the 
termination of the suit, and is to be null and void if the 
said William Cargile gains the land. If the said William 
Cargile does not commence his suit during the present year, 
then this rent note is to be due on the 25th day of December 
next. March 6, 1874.” (Signed by said Cargile and wife.) The 
defendant “ proposed to prove, on cross-examination of said 
witness” (the deputy-sheriff|, “that said instrument did not 
contain the entire agreement, as made at the time it was 
signed: that it was expressly agreed, between said Houston 
and Cargile, that said agreement or contract should not be 
used as evidence in any event against said Cargile, in a suit 
or action involving the title to said lands.” The court sus- 
tained an objection to this evidence, and excluded it; to 
which the defendant excepted. 

The defendant introduced a witness, who testified that the 
youngest child of said George W. Wilson, for whom (with 
the other heirs) a formal answer was filed in the chancery 
suit, admitting the allegations of the bill, was at that time 
under twenty-one years of age, and that he so informed the 
solicitor who wrote and signed the answer ; and this evidence 
seems to have been admitted without objection. He pro- 
posed to prove, also, that the solicitor who wrote and signed 
the answer for said heirs, as defendants in that suit, was one 
of the solicitors for the complainant in the suit ; and he re- 
served an exception to the exclusion of this evidence, on 
plaintiffs’ objection. He proposed to prove, also, by said 
William J. Cunningham, on cross-examination, “that he 
(said Cunningham) did not, at any time, have any interest 
in the note mentioned as the cause of action in said bill of 
complaint ;” but the court excluded this evidence, on objec- 
tion by the plaintiffs, and he excepted. 

“The foregoing being all the evidence in the case, the 
court charged the jury, at the request in writing of the 
plaintiffs, that they should find for the plaintiffs, if they be- 
lieved all the evidence ;” to which charge the defendant 
excepted, and he now assigns it as error, together with the 
adverse rulings on the evidence, as above stated. 
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J. T. Herwin, for the appellant. 
The docket does not show who appeared for the appellees. 
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BRICKELL, C.J.—1. The certificate of the register affirms 
that the transcript to which it is appended contains “a full, 
true, and complete transcript of the record and proceedings 
in the cause,” &c. The record the register is required to 
make and preserve in his office, of a cause disposed of by 
a decree on the merits, does not comprehend all that must 
be embraced in a transcript which is certified to be used as 
evidence in other courts. Commissions to take depositions, 
and depositions, he is not required to introduce into the final 
record. These it is his duty to make, file, and preserve. 
When certifying the record, to be used as evidence in another 
court, he must make a transcript of all the papers on file in 
his office relating to the case, which have not been entered 
of record, as well as of the record; and it is this transcript 
which, when duly certified, has the force and effect of evi- 
dence in other courts of this State.—Code of 1876, $$ 637-8. 
The certificate of the register would have been more formal 
if it had employed the words of the statute, and affiirmed 
that the transcript contains, not only the record, but the 
papers on file. These papers, however, were necessarily pro- 
ceedings in the cause; and it is but a fair interpretation of the 
certificate, to construe these words as embracing and intended 
to embrace the papers on file. 

2. The sale by the register was subject to confirmation by 
the court, and until confirmation it was incomplete, con- 
ferring only inchoate rights. Its confirmation rested in the 
sound discretion of the court; and if irregularities inter- 
vened in making the sale—if it was made at an improper 
time or place—these irregularities were the subject of ex- 
ception to its confirmation. If not made the subject of an 
exception, they are cured by confirmation ; and afterwards it 
must be intended, that the court, in confirming, ascertained 
and adjudged that no injury had resulted from them. Cer- 
tainly, a party to the suit, having full opportunity to except 
to the report of sale, because of them, and who was silent, 
cau not be heard collaterally to question the validity of the 
sale, because of them. It is not of importance, therefore, to 
inquire whether the sale of the register ought to have been 
made in Clay county, where the lands were situate, instead 
of Talladega county, where the court was held. The appel- 
lant, when he had the opportunity of contesting, and when, 
if dissatisfied, he ought to have complained, acquiesced in 
the sale, and can not now question its validity. 

3. If the appellant was in the adverse possession of the 
lands, at the time of the sale and conveyance made by Cun- 
ningham to the appellees, it was matter of defense, the bur- 
den of proving which rested upon him. The court could not 
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assume it as proved, and exclude the conveyance as an 

instrument of evidence. 

4. All previous or contemporaneous verbal stipulations are 
presumed to be merged in a written contract. Between the 
parties, or privies, parol evidence of them is inadmissible, to 
alter, vary, or contradict the writing. Without an invasion 
of this rule, the court could not have received the evidence 
offered, that the written contract of renting, into which the 
appellant had entered, op its face complete, did not contain 
the entire agreement, or of the terms supposed to have been 
omitted. 

5. If there was any irregularity in the appearance of one of 
the solicitors of Cunningham in the suit in chancery, as 
solicitor for some of the respondents, it can not affect the 
validity of the decree, Nor is it easy to perceive of what 
interest it was to the appellant, who was a party, having the 
fall opportunity of making defense, and protecting himself 
from injury because of the irregularity. It is proper to say, 
however, that there is nothing found in this record indicat- 
ing that in it there was the least impropriety. The answers 
are no more than admissions of the allegations of the bill ; 
and there could be no impropriety in a solicitor for the com- 
plainant drawing and filing them, for the convenience of the 
respondents, when they freely and voluntarily requested it, 
as must be presumed. 

6. Nor was it permissible in this suit, or in any collateral 
proceeding, to enter on the inquiry, whether the complainant, 
Cunningham, had any, or what interest, in the note upon 
which the decree of the Chancery Court was rendered. The 
want of interest was matter of defense, and the decree is con- 
clusive of all matters of defense which could have been urged 
against its rendition. It is conclusive, as against the appel- 
lant, that Cunningham was the proper party complainant, 
and that the money adjudged was due to him.—WMervine v. 
Parker, 18 Ala. 241. 

7. When there is no conflict in the evidence, and it clearly 
establishes the right of the plaintiff to recover, if the court is 
requested, it is a duty to charge the jury that their verdict 
must be for the plaintiff—1 Brick. Dig. 535,§ 3. That was 
the condition of the case, when the evidence was closed ; 
and without error the court could not have refused the 
general charge requested and given. 

Affirmed. 
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Boykin wv. Smith. 


Statutory Real Action in nature of Ejectment. 


1. Deposition ; caption, and certificate.—A caption is not indispensable to 
the authenticity of a deposition, when the annexed certificate of the commis- 
sioner shows that it was taken in obedience to the commission, that the 
witness was duly sworn, his identity being afflrmed, and that his answers 
were reduced to writing, as nearly as possible in his own words, and signed 
by him in the presence of the commissioner ; and if the commissioner also 
certifies that he is ‘* not of kin or counsel of and for the parties to the suit, 
or in any manner interested therein, ” this, though not in the language of 
the statute (Code, § 3074), is a substantial compliance with its requisitions. 

2. Competency of witness; transactions with, and declarations of deceased per- 
son.—In ejectment, or the corresponding statutory action, by one of several 
heirs at law, against the grantee by quit-claim of another heir, the detend- 
ant’s grantor can not be permitted to testify, that the deceased ancestor 
gave him the land, and promised to make bim a title to it: though the 
witness is not a nominal party to the record, he is within the spirit of the 
statute which prohibits a party from testifying to ‘‘ any transactions with, or 
statements by a deceased person, whose estate is interested in the result of 
the suit ” (Code, § 3058), and the action is within the terms of the statute. 

3. Acknowledgment of deed ; sufficiency of certificate-—A certificate by a 
justice of the peace, appended to a deed, which states that the grantors, mau 
and wife, appeared before him, and that the wife, being examined apart, 
‘acknowledged she signed the said deed of her own free will and accord, 
and without fear, constraint, or persuasion of her husband, who all acknovwl- 
edyed they signed, sealed, and delivered the same, for the purposes therein coas 
tained,” is not a substantial compliance with the requisitions of the statute 
(Code, § 2154), and does not render the deed admissible evidence without 
further proof, 

4. Tax sale of lands; auditor's certificate to purchaser, on redemption. —When 
lands have been sold for unpaid taxes, and bought in by the State, the andit- 
or’s certificate to a person redeeming, which purports to “ transfer all the 
right and title of the State secured by said purchase,” would probably be 
claim and color of title, as an element of adyerse possession, but is not 
admissible evidence as a muniment of title, without other evidence showing 
a compliance with all the statutory provisions regulating and authorizing 
sales of lands for unpaid taxes. 

5. Parol gift of lands, and possession under it.—When a son enters into the 
possession of lands, under a parol gift from his father, he is a mere tenant 
at will ; and his possession, however long continued, does not become adverse, 
until asserted so openly and notoriously as to raise the presumption of notice to 
his father; and if, after the death of his father, he joins with the other 
administrators in obtaining an order for the sale of the lands, and becomes 
himself the purchaser at the sale, this is a distinct recognition of the father’s 
title, and his subsequent possession is held in subordination to it as pur- 
chaser. 


Apprat from the Circuit Court of Choctaw. 
Tried before the Hon. Lutuer R. Smrru. 
This action was brought by Frank Boykin, against Levi T. 


Smith, to recover an undivided one-eleventh part of a cer- 
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tain tract of land containing forty acres, particularly de- 
scribed in the complaint ; and was commenced on the 28th 
September, 1878. The plaintiff claimed title to the land as 
one of the heirs at law of Burwell Boykin, deceased, who 
died in the spring of the year 1859; and the defendant 
claimed under a quit-claim deed from Christopher Boykin, 
who was also one of the sons and heirs at law of said Bur- 
well Boykin. Before entering on the trial, as the bill of 
exceptions states, “ the plaintiff moved to suppress the depo- 
sitions of Christopher Boykiu and Narcissa, his wife, because 
the answers to the interrogatories had no caption to them ; 
and because that part of the commissioner’s certificate, as 
regards being counsel, or kin, or related to the parties to the 
suit, is so defective as not to be intelligible.” The certificate 
to said depositions, as copied in the transcript, immediately 
follows the commission, precedes the answers of the wit- 
nesses, and is in these words: “I, W. W. Weir, the com- 
missioner named in the annexed commission, do hereby cer- 
tify, that, by virtue of said commission, I caused Christopher 
Boykin and Narcissa Boykin, the witnesses named in said 
commission, who are known to me to be the witnesses to 
whom the annexed interrogatories were filed, to come before 
me, at Quitman, on this, the 24th day of October, 1879 ; and 
that said witnesses were by me, then and there, duly sworn 
to speak the truth, the whole truth, and nothing but the 
truth, in making answers to said interrogatories ; and that 
they separately answered the same, after said interrogatories 
were propounded to them by me; and that their answers 
were written down by me, as near as may be in the language 
of the witnesses, and were read over to the witnesses, and 
approved and signed by them in my presence, as their depo- 
sitions; and that the foregoing depositions are the deposi- 
tions of said witnesses, taken by me as aforesaid. And I 
further certify, that Iam not of kin, or counsel of and for 
the parties to the suit, or in any manner interested therein. 
In witness whereof,” &c. The court overruled the motion 
to suppress, and the plaintiff excepted. 

The plaintiff testified, as a witness for himself, “that he 
knew the lands in controversy, and had resided near them 
all his life ; that Christopher Boykin had fenced in about 
ten acres of said land, but the balance had always been in 
the woods; that the late Burwell Boykin had them in pos- 
session in his life-time, and exercised rights of ownership 
over them, and was in possession of them when he died ; 
that said Burwell Boykin left eleven heirs surviving him, of 
whom he (said witness) was one, being his son; and that he 
had never heard, until to-day, that his father had ever made 
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a parol gift of said lands to Christopher Boykin, the brother 
of witness.” The plaintiff then introduced one B. Burnes 
as a witness, “who testified, that said Burwell Boykin died 
in the spring of the year 1859 ; that he (witness), Christopher 
Boykin, and one Wright became the administrators of said 
Burwell Boykin’s estate, and, as such administrators, 
obtained an order to sell his lands, among which was the 
land now in controversy ; that said lands were sold by said 
administrators, in the fall of the year after he died, and at 
said sale he (witness) bought the lands in controversy, and 
gave his notes for the purchase-money, and got a bond for 
titles from the administrators ; that he bought said lands in 
for Christopher Boykin, who said, that his father had made 
a parol gift of said lands to him, but that some of the heirs 
objected, and he put them in with the other lands of the 
estate to be sold; that he (witness) said, at the time he sold 
the lands, that he made the sale in order to get some valua- 
tion on them ; that he had never paid his notes for the pur- 
chase-money, and had’ never been called on to pay them ; 
that he had transferred his bond for title to Christopher 
Boykin ; and that the records of the sale of said lands, and of 
said administration, had been destroyed by fire.” One 
Cooper, another witness for plaintiff, testified, “that he 
knew the lands sued for; that all of it was in the woods, 
except ten acres which had been fenced when Christopher 
Boykin claimed it; that he heard Burwell Boykin say, that 
he had given the land to Christopher Boykin ; that Christo- 
pher Boykin had possession of the land for about thirty 

ears before he sold it to defendant ; and that Burwell Boy- 

in possessed it prior to the possession of said Christopher, 
and claimed it in his life-time.” 

The defendant then introduced as evidence the deposi- 
tions of said Christopher Boykin and Narcissa, his wife. 
The answers of said Chalshosbar to the direct interrogatories, 
were in these words: “I had possession of said lands; 
went into possession thirty-four years ago ; remained in pos- 
session thirty-two years, and gave possession to Levi T. 
Smith about two years ago. Said possession was peaceable. 
I owned the land thirty-two years, and acquired possession 
from my father, Burwell Boykin. I received a bond for title 
from the administrator of the estate of Burwell Boykin, 
deceased. I do not know where said bond now is; it was 
misplaced. I gave Levi T. Smith my tax-receipts for about 
twenty years taxes on said lands, being for years prior to my 
selling said land. I gave him a quit-claim deed, executed by 
me and my wife. My father said, he would give me title to 


the land at any time; but, as he was killed, he never 
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executed a deed to me.” His answers to the cross-inter- 
rogatories were as follows: “I acquired possession and 
ownership from Burwell Boykin, my father; and after his 
death, I bought the land from J. C. Wright, administrator of 
his estate, at administrator’s sale. Burwell Boykin was the 
owner of the land, before I came into possession of it. I 
never paid the purchase-money for the land. I sold the land 
to Levi T. Smith, but did not show him a deed to it, because 
it was misplaced. He asked me toshow him my evidence of 
title, and I told him I had a bond for title, and that it was 
misplaced. I was in possession of said land, and owned it 
by gift from Burwell Boykin. He is dead, and his lawful 
heirs are,” mentioning their names. “I was never molested 
in my possession of said land. My father put me in pos- 
session of it, and told me that I could have it. John C. Wright 
gave me, at my house in Choctaw, a bond for title, about 
nineteen or twenty years ago.” The testimony of Mrs. 
Narcissa Boykin was substantially the same as that of her 
husband. “ Plaintiff objected to that part of Christopher 
Boykin’s answers which related to conversations or trans- 
actions with Burwell Boykin, deceased ; which objection the 
court overruled, and the plaintiff excepted.” 

The defendant then offered in evidence “ the deed for said 
land made to him by said Christopher Boykin and his wife ; 
to which plaintiff objected, on account of the following cer- 
tificate.” The deed referred to is not set out in the record, 
but the certificate is copied, as follows: “I, J. A. Buckalew, 
a justice of the peace in and for the said county and State, 
hereby certify, that the within named parties, Christopher 
Boykin and his wife, Narcissa C. Boykin, personally ap- 
peared before me this day, the 15th January, 1878; and that 
said Narcissa C., wife of Christopher Boykin, being exam- 
ined by me separate and apart from her husband, touchin 
the signature to the within quit-claim deed, acknowledge 
she signed the same of her own free will and accord, and 
without fear, constraint, or persuasion of her husband, who 
all acknowledged they signed, sealed, and delivered the 
same, for the purposes therein contained. In witness,” &c. 
The court overruled the objection, and the plaintiff excepted ; 
and the bill of exceptions then adds: “ The defendant then 
proved the execution of said deed, and it was introduced as 
evidence to the jury; to which the plaintiff objected,” and 
excepted to the overruling of his objection. 

The defendant then offered in evidence “a certificate of 
redemption of said lands, executed to him by Willis 
Brewer, the State auditor,’ whose signature was admitted. 
The certificate was headed “Transfer of Land Certificate,” 
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was dated the 13th April, 1878, and in these words : “ Where- 
as, T. S. Ulmer, tax-collector in and for the county of Choc- 
taw at the time, did offer for sale, and proceed to sell before 
the court-house door of said county, on the 15th day of 
March, 1874, the following tracts or parcels of land, the same 
being duly assessed for the taxes of the year 1873, and 
delinquent therefor, and being sold in accordance with the 
law for the sale of lands delinquent for taxes ; and whereas, 
at said sale, the State of Alabama did purchase the said 
tracts or parcels of land, a record of which was duly made 
and recorded in this department: Now, be it known that, 
under and by virtue of the authority in me vested, by the 
terms of an act to define the duty of the State auditor in re- 
lation to lands sold for taxes and purchased by the State, 
approved March 8th, 1876, I, W. Brewer, auditor of the 
State of Alabama, do hereby transfer to Levi T. Smith all 
the right and title of the State, in and to the following de- 
scribed tracts and parcels of land, which were secured to 
the State by said purchase, to-wit,” describing the lands 
sued for. ‘“ Witness my hand,” &c. The plaintiff objected to 
the admission of this certificate as evidence, but without 
stating any particular ground of objection; and he excepted 
to the overruling of his objection. The only other evidence 
offered in connection with this certificate was the testimony 
of the defendant, “that he sent the money to the auditor, 
and received said certificate by mail; and that Christopher 
Boykin had given him possession of said land under his pur- 
chase, which was about two years’ ago.” 

“This being all the evidence, the court charged the jury, 
among other things, that a parol gift of land would give a 
party a right to enter upon the premises, and not become a 
trespasser. The plaintiff then asked the following charges, 
which were in writing, and which the court refused to give : 
1. That the parol gift of the land by Burwell Boykin to 
Christopher Boykin is void, and said Christopher’s posses- 
sion under said gift was not adverse to plaintiff, and the 
time of his occupancy can not be estimated in computing the 
time for the completion of the ten years’ adverse possession. 
2. If the jury believe the evidence, they will find for the 
plaintiff.” The court refused each of these charges, and the 
plaintiff excepted to their retusal; and he now assigns the 
refusal of these charges as error, together with the rulings of 
the court on the evidence, to which, as above stated, he 
reserved exceptions. 





Gover & Taytor, for appellant. 
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BRICKELL, C. J.—1. The objections to the depositions of 
Christopher and Narcissa Boykin were not well taken. A 
caption is not indispensable to the authenticity of a depo- 
sition, when, by the certificate, it is shown to have been taken 
in obedience to the commission, by the commissioner therein 
named, the personal identity of the witness affirmed, his 
answers reduced to writing by the commissioner, and that he 
was duly sworn. Every fact is certified to the court which is 
essential ; and it is unimportant whether the facts are stated 
in a caption, which must be certified, or embodied in a single 
certificate. The affirmation by the commissioner that he was 
“not of kin, or counsel of and for the parties to this suit, or in 
any manner interested therein,’ was a substantial compliance 
with the requisition of the statute. 

2. But, in permitting Christopher Boykin to testify that he 
acquired possession of the lands from his deceased father, 
and that his father said he would give him title to the lands, 
the Circuit Court erred. True, the witness is not a nominal 
party to this suit; but the defendant is his grantee, claiming 
to have derived from him the title which was vested in his 
father while living. The appellant was claiming to recover 
an undivided one-eleventh part of the lands, as having 
descended to him from his father. If the suit were between 
the appellant and Christopher Boykin, the latter would be 
within the words of the exception in the statute prohibiting 
a party from testifying “to transactions with, or statements by 
a deceased person, whose estate is interested in the result of the 
suit.” —Code of 1876, § 3058. The purpose of the evidence, 
and the only result to be reached by it, would be to take 
away the legal rights of the appellant as heir at law. The 
policy of the exception is the exclusion of the parties in inter- 
est, from testifying to transactions with, or statements by a 
deceased person, when the purpose of the evidence is to 
diminish the rights of the deceased, or of those claiming in 
succession to him.—Key v. Jones, 52 Ala. 247. That the 
grantee of the witness is the nominal party defendant, can 
not render him competent. He is still within the spirit and 
policy of the exception, which intends there shall be mutu- 
ality in the operation of the statute rendering parties com- 
petent witnesses. If death has sealed the lips of one party, 
the law intends, as to this species of evidence, to seal the 
lips of the living. A conveyance with or without warranty, 
or a transfer of the subject-matter of the suit to another, 
can not enable the living party to testify ; or the policy of the 
exception could, at the pleasure of parties, be defeated, and 
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all the evils of champerty and maintenance let in, inducing 
speculative litigation, and corrupting the administration of 
justice.— Lewis v. Easton, 50 Ala. 470. 

3. The certificate of acknowledgment of the conveyance 
from Christopher Boykin and wife to Smith is not in sub- 
stantial compliance with the statute, and did not authorize 
the reading of the conveyance in evidence without further 
proof.—Code of 1876, § 2154; Keller v. Moore, 51 Ala. 340. 

4. The certificate of the auditor would, probably, be a 
claim and color of title, which would support a possession 
under it as adverse, if continued so long that the statute of 
limitations operating upon it would bar an entry, or an action 
by the true owner for a recovery of the lands. It was not 
offered, however, as an element of an adverse possession, but 
as a muniment of title—as evidence that the title of the true 
owner had been divested, and that the defendent had suc- 
ceeded to it. A tax sale, whether an individual or the State 
becomes the purchaser, will not pass title—will not divest 
the estate of the true owner—is a mere nullity, unless the 
party claiming under it shows that all the provisions of law, 
precedent to, and authorizing the sale, have been complied 
with substantially. —2 Brick. Dig. 469, §§ 28-38; Oliver v. 
Robinson, 58 Ala. 46. Without the offer to introduce, or the 
introduction of evidence of a compliance with the statute, 
the certificate of the auditor ought not to have been admitted. 

5. The only claim of title asserted by Christopher Boykin, 
was under a parol gift from his father. The gift, if suc- 
eeeded by possession, created u mere tenancy at will. The 
possession was by permission of the donor, and in subordi- 
nation to his title, until it was asserted as hostile, so openly 
and notoriously that notice of the adverse claim could 
be imputed to him. The possession, however long continued, 
if the donee recognizes and acknowledges the title of the 
donor, is not adverse, and furnishes no room for the opera- 
tion of the statute of limitations.— Collins v. Johnson, 57 Ala. 
304. Hostility to the title of the true owner is an indispen- 
sable element of adverse possession. There is a want of 
evidence, in this record, of any claim of title or possession 
by Christopher Boykin, other than under the parol gift, or 
hostile to the title of his father. There was, by the order of 
sale of the lands, which he, as one of the administrators of 
his father, participated in obtaining, and his purchase at the 
sale, a distinct?reeognition and acknowledgment of the supe- 
riority of the title with which his father was clothed, and 
which, on his death, descended to his heirs. The sale ter- 
minated the tenancy at will; and he was in possession, 
afterwards, as a purchaser,no . ving received a conveyance 
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of title, and without making payment of the purchase-money. 
The subsequent possession was in subordination to the title 
of the heirs of his intestate ; and upon it neither the statute 
of limitations, nor presumptions arising from lapse of time, 
would operate.— Collins v. Johnson, supra; McQueen v. I ey, 
36 Ala. 308. The charges requested by the appellant ought 
to have been given. 

For the errors pointed out, the judgment is reversed, and 
the cause is remanded. 


Jordan wv. Jordan’s Adm’r. 


Trover by Administrator, against Decedent's Children. 


1. Probate of will, or testamentary paper.—When a written instrument is 
testamentary in its character, and is executed in conformity to the provisions 
of the statute of wills, no matter what may be its form, it can only operate as 
a will, and rights under it can not be asserted or recognized until it has 
been admitted to probate in the proper forum. 

2. Whether instrument is will or deed.—In determining whether an instru- 
ment is a deed or a will, when it is properly executed to operate as either, it 
is not material what it is called on its face, nor how it was received and acted 
on by the parties claiming under it: the material inquiry is, as to the effect 
and operation which the maker intended it to bave ; and if his intention, as 
collected from the terms of the instrument, when read in the light of sur- 
rounding circumstances at the time of its execution, was that it should not 
take effect until after his death, should not convey any vested right or inter- 
est, but should be revocable daring his life, it is testamentary in its nature, 
and can only operate as a will. 

3. Same.—The instrament in this case, which was properly executed as 
either a deed or will, was delivered by the maker to one of the beneficiaries, 
and was duly recorded as a deed. By its terms, in consideration of natural 
love and affection, using the words ‘give, grant, and convey,” and speaking 
of the property as ‘‘ deeded” and ‘ bequeathed,” the maker disposed of all 
her personal preperty to the several beneficiaries, who were her children and 
grand-children, jgiving specified sums of money to each, with particular 
articleslof personal property ; directing two of her sons to ‘‘ take charge of all 
the property herein and elsewhere deeded, and proceed to place the owners 
thereof in possession of the same, with the least possible delay and expense, 
after my [her) death”; also directing ‘the proceeds of all the personal prop- 
erty and effects not otherwise herein bequeathed” to be equally divided 
among the persons named, and giving particular instructions as to her burial 
and the decoration of ber grave. Held, a will, and not a deed. 

4. Same ; two instruments construed together. — Held, also, that‘another instra- 
ment, executed on the same day with the former, by which the maker con- 
veyed all her lands, though referred to in the instrnment disposing of the 
personal property, and therefore to be construed together in ascertaining tbe 
intention as to each, would not necessarially determine the character of the 
former instrument, when the terms and provisions of the two are distinct 
and variant. 


ApprEaL from the Circuit Court of Etowah. 
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Tried before the Hon. Wu. L. Wurrtocs. 

This action was brought by the administrator of the estate 
of Mrs. Elizabeth G. Jordan, deceased, against David C. 
Jordan, John Jordan, Arethusa A. Jordan, and Alexander 
Jordan, who were children of said decedent; sought to re- 
cover damages for the defendants’ conversion of various 
articles of personal property, particularly described in the 
complaint, consisting of cattle, horses and mules, corn, oats 
and wheat, wagons, plows and farming implements, house- 
hold and kitchen furniture, bank-notes, and money; and was 
commenced on the 29th February, 1876. The record does 
not show what pleas were filed, but the cause was tried on 
issue joined. On the trial, as the bill of exceptions states, 
“the plaintiff introduced testimony tending to show title in 
his intestate to the property sued for, its conversion by the 
‘defendants, and its value at the time of the conversion ;” 
and the defendants then offered in evidence an instrument of 
writing, with the probate and certificate of record thereof, 
under which they claimed the property described in the com- 
plaint, and which was in the following words: 

“State of Alabama, Know all men by these presents, 

Etowah County. that I, Elizabeth G. Jordan, of the 
county of Etowah and State of Alabama, for and in consid- 
eration of the love and affection I have for the following 
named persons, do give, grant and convey to each of them, 
as hereinafter named and specified, the following described 
personal property, of which I am at present seized and 
possessed, and which Ihold in my own right and title, with 
the conditions and specifications hereinafter named—to-wit : 
to my beloved grandson, Daniel B. Murphrey, son of my 
daughter, Mary E. Murphree, I do hereby give, grant, and 
convey two hundred dollars in cash; and to Martha A. 
Chandler, the daughter of Emily Jane Chandler, one hundred 
and twenty-five dollars in cash; and to Elizabeth G. Chand- 
ler, the daughter of Emily Jane Chandler, one hundred and 
twenty-five dollars in cash, and, as my namesake, one featiier- 
bed and bed-clothing for same ; and to Mary A. Chandler, 
the daughter of Emily Jane Chandler, one hundred and 
twenty-five dollars in cash; and to my grandson, John D. 
Chandler, the son of Emily Jane Chandler, the sum of one 
hundred and twenty-five dollars in cash; all of which several 
sums of money is to be paid out of of the proceeds of my 
personal property ; and to my beloved daughter, Arethusa 
Angeline Jordan, six hundred dollars in cash, out of the 
money now on hand, and the proceeds of other personal 
property, and also four feather-beds and bedsteads, and 


two-thirds of the bed-clothing, one bureau, one wardrobe, 
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and six head of cattle, known as her cattle ; also, my buggy, 
and one horse, to be selected by her own choice out of my 
stock of horses; also, twelve months’ support, out of my 
provisions or proceeds of the crops grown on my place; and 
to Elizabeth G. Jordan, the daughter of David C. Jordan, 
one feather-bed and bed-clothing ; and to Elizabeth G. Jor- 
dan, the daughter of John Jordan, one feather-bed and 
bed-clothing. Also, I give to my children, Alexander Jor- 
dan, David C. Jordan, John Jordan, and Arethusa A. Jordan, 
the proceeds of all the personal property and effects not 
otherwise herein bequeathed ; said proceeds to be equally 
divided between the above children, to-wit, Alexander, David 
C., John, and Arethusa A. Jordan. I also request that my 
children, herein named, will bury my body by the side of my 
husband, William G. Jordan, in like manner with him, and 
decorate my grave in like manner with his; and I also 
further request and’ enjoin upon my son, David C. Jordan, 
that he take charge of, and manage in the interest, and to 
the benefit of my daughter, Arethusa A. Jordan, all the real 
and personal property herein and elsewhere deeded unto her, 
the said Arethusa A. Jordan. I also further request, that 
my sons, Alexander Jordan and Daniel C. Jordan, shall take 
charge of all the real and personal property herein and 
elsewhere deeded, and that they proceed to place the owners 
thereofin possession of the same, with the least delay and ex- 
pense possible after my death. To all of which I have here- 
unto set my hand and seal, this, the 25th day of July, one 
thousand eight hundred and seventy-four.” 

This instrument was signed by Mrs. Jordan, the plaintiff's 
intestate, and attested by three witnesses; and it was ad- 
mitted to record, as shown by the indorsements on it, on 
proof by one of the subscribing witnesses, in the prescribed 
form for the proof of conveyances, on the 27th August, 1874. 
“It was admitted,” the bill of exceptions states, “ that this 
instrument was signed and attested as shown on its face, on 
the day it bears date, and was delivered to D. C. Jordan, one 
of the parties therein named; and that the property, the 
conversion of which is sued for, is the same property men- 
tioned in said instrument; and that the defendants took 
possession of said property, and claimed and sold it for the 
purpose of disposing of it as directed in said instrument; 
and that said instrument has never been admitted to probate 
as a will in the courts of this State. The plaintiff objected 
to said instrument being read in evidence to the jury, on the 
ground that it was a will, and not a deed of gift; which 
objection the court sustained, and refused to allow the de- 
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fendants to read the said instrument in evidence to the jury ; 
and they excepted to said ruling.” 

The iiedion offered, also, “to introduce in evidence to 
the jury the original deed, of which the following is a true 
copy: “The State of Alabama, Etowah County, July the 
25th day, one thousand eight hundred and seventy-four. 
Know all men by these presents, that I, Elizabeth Graham 
Jordan, for and in consideration of the love and affection I 
have for my children, herein named, to-wit, Alexander Jor- 
dan, David Carnes Jordan, John Jordan, and Arethusa 
Angeline Jordan, do by these presents give, grant and con- 
vey unto my children, the said Alexander Jordan, David 
Carnes Jordan, John Jordan, and Arethusa Angeline Jordan, 
all the following real estate, lying and being in the county of 
Etowah, and known and described as follows,” describing it 
by the number of the township, range, and section, “ with 

| the rights, titles and appurtenances thereunto belonging ; 
to have and to hold unto them, their heirs and assigns, 
forever ; excepting one acre from the home tract of land, 
including the family burying-ground, where my deceased 
husband, William G. Jordan, now lies buried ; the said acre 
to be laid off in a square form, in such a manner as that the 
grave of William G. Jordan may be at or near the centre of 
said acre of land. The said land, as named and described 
above, shall be divided equaly between the above named 
children, by agreement, or equitable division of the same. 
To all of which I have hereunto set my hand and seal, this, 
the 25th day of July, one thousand and eight hundred and 
seventy-four.” This instrument was signed by Mrs. Jordan, 
the plaintiff's intestate, and was attested by the same three 
witnesses who had attested the former instrument; and it 
was admitted to record as a deed, on proof by one of the 
subscribing witnesses, on the 27th day of August, 1874. 
This deed was offered, the bill of exceptions states, “ in con- 
nection with said deed to the personal property, and to 
prove, in connection therewith, that both of said deeds were 
executed and delivered by (?) the parties named in said 
instrument. It was admitted that said deed was signed and 
attested, and delivered to D. C. Jordan, at the same time the 
other was. But the plaintiff objected to said deed being 
read to the jury in connection with the first instrument, and 
in connection with the said testimony offered to be made by 
the defendants, on the same grounds on which he objected 

to the introduction of the first; and the court substained 
his objection, and refused to let said last-named instrument, 


with its probate and certificate of record, be read in evidence 
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to the jury in connection with said first instrument ; to which 
ruling, also, the defendants excepted.” 

The rulings of the court to which exceptions were reserved, 
as above stated, are now assigned as error. 


JaMEs AIKEN, Wa. B. Martin, and Jonn H. Disque, for the 
appellants, cited Golding v. Golding, 24 Ala. 122; Adams v. 
Broughton, 13 Ala. 731; Thompson v. Johnson, 19 Ala. 60; 
Elmcre v. Mustin, 28 Ala. 309; Hall v. Burkham, 59 Ala. 349; 
42 Ala. 589. 


Joun W. InzeEr, contra, cited Gilham v. Martin, 42 Ala. 265 ; 
Walker v. Jones, 23 Ala. 448; Kinnebrew v. Kinnebrew, 35 Ala. 
628 ; Brewer v. Baxter, 41 Geo. 212; 5 Amer. Rep. 530; 
1 Redf. Wills, 170-71. 


BRICKELL, C. J.—Any instrument in writing, whatever 
may be its form, executed in conformity to the provisions of 
the statute of wills, manifesting a posthumous destination of 
property, real or personal, can take effect only as a will ; and 
rights under it can not be asserted or recognized, until it has 
been admitted to probate in the proper forum.—Dunn v. 


Bank of Mobile, 2 Ala. 152; Shepherd v. Nabors, 6 Ala. 631 ; 
Gilham v. Martin, 42 Ala. 365; Daniel v. Hill, 52 Ala. 430; 
Elmore v. Mustin, 28 Ala. 309; Kinnebrew v. Kinnebrew, 
35 Ala. 625. It is not a matter of moment, what is the 
designation of the instrument upon its face, nor how it may 
have been received and acted upon by the parties having 
beneficial interests under it. The true inquiry is, as to the 
effect and operation the party making it intended it to have. 
A will is defined to be an instrument by which a person 
makes a disposition of property to take eftect after his 
death ; and as its operation is postponed during life, it is, 
in its own nature, ambulatory and revocable. It is this am- 
bulatory and revocable quality which distinguishes it from 
deeds, and other similar instruments of transfer or convey- 
ance, taking effect, if at all, at the time of execution. Not 
that instruments of transfer or conveyance must necessarily 
pass present, immediate rights of possession or enjoyment ; 
but, whatever is the right or interest created, it must pass at 
the time of execution. When the interest is created and 
passes by such instruments, the postponement of possession 
or enjoyment, or of vesting, is produced by the express terms, 
and not by the natwre of the instrument. The illustration 
usually given in the books is of a deed by which the grantor 
limits lands to the use of himself for life, with remainder to 
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the use of A in fee. The usufructuary enjoyment is precise- 
ly the same, as if he should by his will devise such lands to 
A in fee. The difference between the two, however, is appa- 


_,/rent. Immediately upon the execution of the deed, the 


|| remainder in fee vests, though- possession and enjoyment is 
| 


| postponed, By no act of the grantor can it be revoked, an- 
‘nulled, defeated, or impaired. The execution of the will 
passes no estate, vests no title, creates no interest or right ; 
all are dependent upon the death of the testator, in whom 
resides the absolute, unqualified power of revocation, though 
it is not reserved or expressed. 
It is often a matter of extreme difficulty to ascertain, when 
an instrument is unskillfully drawn—when it employs alike 
apt words of conveyance and of devise or bequest, commin- 
gles provisions often found in deeds, with provisions 
generally found in wills; and there is an express postpone- 
ment of possession and enjoyment until after the death of 
the party executing it—whether it is intended as testament- 
ary, Or aS a conveyance operating presently to create 
estates, rights and interests, which are irrevocable. It is the 
intention of the party executing, to be collected from the 
terms of the instrument, when these are read in the light of 
surrounding circumstances, which must prevail. 

The instrument proposed to be introduced as the evidence 
of the appellants’ title, and of the divestiture of the title of 
the intestate, Mrs. Jordan, was executed and delivered by 
her; and it is properly executed either as a will, or as a 
deed. It disposes of money then in the possession of the 
intestate, and of money to be raised by a sale of personal 
property not otherwise specifically disposed of;:and con- 
tains directions as to the burial and decoration of the grave 
of the maker. It commences with the words: “For and in 
consideration of the love and affection I have for thf follow- 
ing named persons, I do give, grant, and convey to each one 
of them;” and it oe Sy “and I also further request 
and enjoin upon my son David C. Jordan, that he take 
charge of, and manage in the interest, and to the benefit of 
my daughter, Arethusa A. Jordan, all the real and personal 
property herein and elsewhere deeded unto her, the said 
Arethusa A. Jordan. I also further request that my sons, 
Alexander Jordan and David C. Jordan, shall take charge of 
all the real and personal property herein and elsewhere 
deeded, and that they proceed to place the owners thereof 
in possession of the same, with the least delay and expense 
possible, after my death” ; followed by the testimonial clause 
usual in deeds. There cannot be any particular importance 
attached to the word “deeded,” though, in popular accepta- 
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tion it signifies a transfer by deed, found in the concluding 
clause of the instrament which we have quoted. In a pre- 
ceding part of the instrument, is found this clause, “ The 
proceeds of all the personal property and effects not other- 
wise herein bequeathed,’ which signifies a disposition by 
will. These words were doubtless used loosely and carelessly, 
and do not afford any valuable aid in arriving at the inten- 
tion of the donor. That is more satisfactorily ascertained 
from a careful consideration of the whole structure, and all 
the terms of the instrument, to which we are confined, there 
not being any evidence of the circumstances surrounding the 
donor when it was executed, which would aid in ascertaining 
the intention. From the whole structure, and all the terms of 
the instrument, we are satisfied it is strictly testamentary— 
that it was intended by the donor as a disposition of all her 
personal property, to take effect after her death. 

The sons, David C., and Alexander Jordan, are not nom- 
inated as executors; but the duties they are required to 
perform, are strictly executorial. It is only after the death 
of the donor, that they have capacity or authority to take 
any step; and then it is that they are to take charge of all 
the property, the money on hand, and the other property of 
which disposition is made, and to place the owners in posses- 
sion. An irrevocable disposition of money in the possession 
of the donor, and of which, during life, possession is to 
remain with him, is not usual, nor can it be supposed it was 
in this instance contemplated. It would scarcely have been 
a violation of duty and of good faith, which a court of 
equity would have intervened to prevent, if the donor had 
made a hazardous loan, or an injudicious investment of the 
money, after the execution of the instrument; nor can we 
suppose that, under any circumstances, the aid of the court 
could have been invoked, to compel her to give security for 
its payment on her death; or that a receiver would have 
been appointed, to hold it during her life, that on her death 
it should reach the destination given it by the instrument. 
Nor can it be supposed that it was the intention, if from any 
cause the identical money dn hand at the execution of the 
instrument should have been lost or converted, and at her 
death there was other moneys sufficient to meet the disposi- 
tions of the instrument, that the right of the donees should 
not attach to such moneys —that their rights were confined 
and limited to the identical money in the hands of the donor 
when the instrument was executed. Yet, if it is a deed, 
speaking and taking effect from its execution, that would be 
the consequence ; while, if it is a will, speaking and taking 
effect from the death of the donor, their rights would attach 
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to the moneys then on hand. Again, the disposition is of all 
the personal property of the donor; and if it be a deed, it 
strips her of all right and interest therein, except possession 
during her life. It is evident, portions of this property 
must be consumed in the use, and much of it was of that 
kind which may be designated perishable. If the instrument 
was irrevocable—if it was a deed, and she was limited to the 
use for life—she would have been subject to disturbance by 
the donees in remainder, if wasteful in the use, or negligent 
in the care of the property. Again, the gift to the daughter 
Arethusa, of other things, is of “a horse to be selected of her 
own choice out of my stock of horses; also, twelve months 
support out of any provisions or proceeds of the crops grown 
upon my place.” This, taken in connection with the gifts of 
feather-beds to her children and grand-children, and with the 
directions forthe burial and decoration of the grave of the 
donor, indicate that her purposes were testamentary. And 
when the instrument is examined in all its parts—when the 
consequences of construing it as-a deed, and the character of 
the property upon which it operates, are considered—we can 
not avoid the conclusion, that it is strictly testamentary ; if 
these consequences had been explained to the donor, at the 
time of its execution, and of her the inquiry had been made, 
whether she intended conveying an interest that would vest 
before her death, and would be irrevocable, that she would 
have answered it negatively ; that her purpose was a disposi- 
tion taking effect on her death, leaving her during life the 
unqualified dominion of ownership, with all its incidents. 
/ he instrument executed on the same day, purporting to 
be a conveyance of lands, is, doubtless, the instrument re- 
ferred to as passing property “elsewhere deeded.” That it 
may and ought to be looked to, in determining whether the 
instrament under which title to the personal property is 
claimed is a deed or a will, we do not doubt. All contempo- 
raneous instruments, referring the one to the other, should 
be considered in construing either; and when two instru- 
ments have been contemporaneously executed, the one in 
form a will, and the other a deed, the nearness of the one 
act to the other has induced the courts to regard them as 
one.—1 Jarman on Wills, 15. It will not follow, however, 
because the instrument relating to the lands is a deed, that 
the instrument relating to the personalty would, of neces- 
sity, be a like conveyance. An argument could be drawn, of 
more or less importance, from the fact, dependent upon the 
uncertainty in which its doubtful and ambiguous terms 
might leave the mind. If the two instruments were embodied 


in one, yet, it could be testamentary in one part, and a 
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present conveyance in another.—Kinnebrew v. Kinnebrew, 
35 Ala. 628. Without determining whether the instrument 
relating to the lands should be regarded as testamentary, or 
as a deed, it is too variant and distinct in its terms to con- 
trol the dispositions of the personal property. 

The rulings of the Circuit Court were in conformity to 
these views, and its judgment must be affirmed. 


Riteh v. Thornton. 


Attachment by Landlord, against Tenant’s Crop. 


1. What errors avail, after judgment by default, or nil dicit.—After judgment 
by default, or by nil dicvt, if the complaint contains a substantial cause of 
action (Code, § 3158), formal defects are not available on error. 

2. Statute of frauds; declaring on contract void under.—In declaring on a 
contract which is required to be in writing (Code, § 2121), it is not necessary 
to aver in the complaint that it was reduced to writing; and although the 
complaint may show that the contract was not reduced to writing, the stat- 
ute of frands must be pleaded, or it will be held to have been waived. 

3. Verdict in excess of amount elaimed.—When a verdict is rendered for a 
greater amount than is claimed, or greater than is actually due, the error may 
be cured on motion for a new trial, but is not available to reverse the judg- 
ment on appeal. 


»AppEAL from the Cireuit Court of Cherokee. 

Tried before the Hon. Joun HENDERSON. 

This action was brought by R. S. Thornton, against J. R. 
Ritch and T. L. Bryant ; and was commenced by attachment 
against the defendants’ crop, raised on lands rented to them 
by the plaintiff during the year 1878. The attachment was 
sued out on the 28th October, 1878, on the ground that the 
defendants had removed a portion of the crop from the 
rented premises, without the landlord’s permission, and 
without paying the rent due for the year. The contract of 
renting, as stated in the affidavit for the attachment, and 
also in the complaint, was for three years, commencing on 
the Ist January, 1877, at an annual rent of $520, payable on 
the Ist January each year; and it was not alleged that the 
contract was reduced to writing. The defendants appeared, 
and filed several pleas; but they afterwards withdrew their 
pleas, and judgment was rendered by nil dicit; and on the 
execution of a writ of inquiry, the jury having assessed the 
plaintiff's damages at $547.70, judgment final was rendered 
in his favor for that amount. The errors now assigned are— 











310 SUPREME COURT (Nov. Term, 


[Ritch v. Thornton. ] 


Ist, that the complaint and judgment-entry, taken together, 
show that the contract sued on was void under the statute 
of frauds; 2d, that the verdict and judgment were for 
$547.70, while the record shows that the amount due was 
only $547.60. 


Wa.pen & Son, and Brace & THortneton, for appellants. 
Wa. H. Denson, contra. 


BRICKELL, C. J.—The errors assigned in this cause 
have been examined, and are not available to reverse the 
judgment. It is conceded by the counsel for the appellants, 
that the complaint contains a substantial cause of action— 
that it was unnecessary to aver specially that the contract 
declared upon was in writing. The Code declares, that “ no 
judgment can be arrested, or annulled, or set aside, for any 
matter not previously objected to, if the complaint contains 
a substantial cause of action.’—Code of 1876, § 3158. If 
it be admitted, that it can be fairly collected from the record 
that the contract, the foundation of the suit, was not in 
writing, and therefore was void under the statute of frauds, 
the invalidity of the contract was matter of defense, which 
was waived by the failure to plead it.—Patterson v. Ware, 
10 Ala. 444. 

A judgment rendered upon, and conforming to a verdict, 
can not be reversed, because the damages exceed the amount 
claimed, or the amount really due. The remedy is by motion 
for a new trial in the court below, where the error may be 
cured by a release of the excess, or such other order made as 
the justice of the case may require.—l Brick. Dig. 776, 
§ 39. If the excess of ten cents, now.claimed, is not within 
the curative influence of the maxim, lex de minimis non curat, 
from its burdens the appellants ought to have obtained re- 
lief, by a motion to the primary court. 

The judgment is affirmed. 
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Blackman wv. Collier. 
Action on Common Counts, for Price of Machinery. 


1. Experts; opinion as evidence.—In an action to recover the price of 
machinery sold by plaintiffs to defendant, a material inquiry being as to the 
value of the machinery, its correspondence with plaintiffs’ representations, 
and its capacity to accomplish given results, the opinion of experts, having 
peculiar knowledge of such and similar machinery, is competent and admis- 
sible evidence, 

2. Relevancy of evidence as to value and capacity of machinery.—A material 
inquiry being as to the value and capacity of certain machinery, sold by plain- 
tiffs to defendant, a witness who had practical knowledge of the operation and 
capacity of similar machinery, which he thought was superior, may state that 
its capacity was not equal to the representations made as to that in contro- 
versy ; and if the two machines, or kin !s of machinery, are similar in char- 
acter, having a like combiuation of properties and qualities, and designed to 
accomplish like results, it is not uecessary that they should be precisely alike 
in all respects, to render the evidence admissible. 


APPEAL from the Cireuit of Pike. 

Tried before the Hon. Jonn K. Henry. 

This action was brought by Benjamin F. Blackman, Green 
W. Blackman, and John C. Blackman, against Thomas A. 
Collier, to recover tlie price of certain machinery, alleged to 
have beén sold by plaintiffs to defendant in January, 1878; 
and was commenced on the 7th August, 1879. The defend- 
ant pleaded the general issue, want of consideration, failure 
of consideration, and the non-delivery of the machinery ; 
and issue was joined on these several pleas. On the trial, 
as the bill of exceptions states, the plaintiffs proved the sale 
of the machinery, and the agreed price; and two of them 
testified, as witnesses for themselves, “ that there was no 
warrauty of the machinery—that they told defendant what 
they thought it would do, and that it would, when properly 
adjusted, gin four bales of cotton in a day ” ; also, that they 
offered to test it in the defendant’s presence, but he declared 
it was unnecessary to do so, as he was satisfied without test- 
ing it, and said that he would send his wagon and haul it 
away. The defendant testified, as a witness for himself, that 
he did not purchase the machinery absolutely and uncon- 
ditionally, but agreed that he would buy it if one Robert 
Watson would take an interest in it jointly with him, and 
that said Watson refused to do so. He proved, also, by 
other witnesses, that some of the timbers belonging to the 
machinery, or connected with it, were hauled away and used 
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by the plaintiffs, or some of them, or with their knowledge 
and consent, after the alleged sale. The machinery seems 
to have been a supposed improvement for ginning cotton, 
and there was some talk about applying for a patent for it. 
Grant Watson, a witness for the defendant, testified that 
Benjamin F. Blackman, one of the plaintiffs, “had built a 
machine for a brother of witness, which he (Blackman) said 
he thought would be an improvement on the machine in 
controversy ; that said machine was of a similar character, 
but was not like it in all its parts, and was geared differently, 
though of the same general description ; and that it did not 
come up to the representations made by said Blackman. 
The plaintiffs objected to this evidence, on the ground that 
it was about a machine of different construction, and 
was not relevant in this case.” The court overruled the 
objection, and admitted the evidence ; and the plaintiffs 
excepted. This ruling of the court, with others, which 
require no special notice, is now assigned as error. 


N. W. Grirriy, for appellants. 


BRICKELL, C. J.—An important inquiry on the trial was 
the real value of the machinery averred to have been sold by 
the plaintiffs to the defendant, its correspondence with their 
representations, and its capacity of accomplishing the results 
they stated it could accomplish. The opinion of experts— 
of those having peculiar knowledge of the value of such ma- 
chinery, of its capacity and operations—was admissible. 
The operations of other similar machinery, so far as known 
to them, they could state, so as to enable the jury to deter- 
mine the inquiry they were making. Though the machine 
of which the witness Watson testified, was not in all its 
parts like the machine sold to the defendant, and was geared 
differently, it was similar in character. It had, as we under- 
stand the evidence, a like combination of properties and 
qualities, and was designed to accomplish the like results. 
In the opinion of the witness, it was an improvement upon 
the machine, the price of which was sought to be recovered. 
That this machine was not equal to the representations 
made of that which was sold, was relevant evidence. Its 
weight may be affected by the differences between the two 
machines, but not its admissibility. 

We have examined the instructions given to the jury, to 
which exceptions were taken, and are of the opinion that, 
when construed in the light of the evidence. they furnish no 
cause of reversal. 

The judgment is affirmed. 


Vou, 1 XV. 
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Webb v. Carlisle, Jones & Co. 


Action of Unlawful Detainer, by Purchaser at Tax Sale. 


1. Sale of lands for unpaid taxes, under municipal charter ; jurisdiction of 
justice of the peace, in action by purchaser.—The legislature can not confer on 
justices of the peace jurisdiction of actions involving the title to real estate, 
in the nature of actions of ejectment, though called an action of unlawful de- 
tainer; hence, the provision contained in the 47th section of the act estab- 
lishing a new charter for the city or Selma, which authorizes a purchaser 
of lands sold for unpaid city taxes to maintain an action of unlawful de- 
tainer, before a justice of the peace, against a person who refases to surren- 
der the possession on demand, ‘for the recovery of the possession of the 
premises, and damages for the detention thereof” (Sess. Acts 1874-5, 
p. 376), is unconstitational, 

2. Objection to jurisdiction of justice, on appeal.—When an action is brought 
before a justice of the peace, in a case in which he has no jurisdiction of the 
subject-matter—as, an action involving the title to real estate—and his judg- 
ment is removed by appeal, at the instance of the defendant, into the Circuit 
Court, that court may repudiate the cause, ex mero motu, without pleading, 
motion or proof; and any ruling by which that result is attained, even if 
erroneous, could not injure the plaintiff, or justify a reversal at his 
Instance. 


AprgaL from the Circuit Court of Dallas. 

Tried before the Hon. Guo. H. Crate. 

This action was brought by Norman Webb, the appellant, 
against Carlisle, Jones & Co. as partners, tenants in posses- 
sion, to rec ver the possession of a house and lot in the 
city of Selma, with damages for its detention after demand ; 
and was commenced before a justice of the peace, on the 19th 
March, 1878. The complaint alleged, that the premises sued 
for were sold, on the 25th August, 1877, by the tax-collector 
of the city of Selma, for unpaid taxes due to the city from 
Stollenwerck Brothers, and were bought at the sale by the 
plaintiff, at the price of $379.16, which he paid, and received 
from the tax-collector a certificate of purchase, which recited 
the facts, and to which the corporate seal of the city 
of Selma was affixed; that no person had redeemed 
the property from him, and he had paid the taxes assessed 
against it after his purchase; that the defendants entered 
upon the possession after his purchase; that he made a 
written demand on them, on the 8th January, 1878, for the 
surrender of possession, and the payment of rent; and that 
they refused to surrender the possession, or to pay him the 
rents which had accrued: wherefore, he sued to recover the 
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possession, and $100 for the detention. The defendants failed 
to appear, and the justice rendered judgment for the plain- 
tiff, for the recovery of the possession, with $60 damages. 
From this judgment an appeal was sued out by Mrs. Mary 
Bradfield, aud the proceedings were certified by the justice 
to the Circuit Court. In that court, Mrs. Bradfield was, on 
motion, admitted to defend, asthe landlord of the tenants 
below ; and she filed a demurrer to the complaint, assigning 
as ground of demurrer, that the complaint showed on its face 
that the justice of the peace had no jurisdiction of the action ; 
which demurrer the court sustained. The plaintiff “ then 
asked leave to file a complaint in the form of a statutory 
real action given in the Code of Alabama, for the recovery 
of land”; and he reserved an exception to the refusal of 
such motion. “ The court then, ex mero moti, dismissed the 
cause out of court; to which action and judgment, also, the 
plaintiff excepted.” These rulings of the court, with others 
which it is unnecessary to state, are now assigned as 
error. 

The 47th section of the act establishing a new charter for 
the city of Selma, the validity of which is the main question 
involved in the case, is in the following words: “Src.47. Be 
it further enacted, that the tax-collector shall give to the pur- 
chaser or purchasers of real estate at tax-sales a certificate 
to the following effect,” setting out the form; “and to this 
certificate the mayor shall affix the seal of the cty. The 
purchaser of any real estate at any tax-sale thereof may de- 
maad possession of the person in occupation of the same, 
at any time after the expiration of ten days from the day of 
purchase ; and in the event of the failure or refusal of the 
person in the vecupation thereof to surrender the premises 
so purchased to the purchaser, within fifty days after such 
demand, the person or persons occupying the same shall be 
guilty of an unlawful detainer; and the purchaser may insti- 
tute suit, before any justice of the peace in the city of 
Selma, for the recovery of the possession of said premises, 
and damages for the detention thereof. From the judgment 
of such justice of the peace, an appeal may be taken to the 
Cireuit Court of Dallas county, as in other cases of unlawful 
detainer.”—Session Acts of 1874-5, pp. 375-6. 


W. C. Warp, for the appellant. 

J. W. Busu, and Sumter LEa, contra. 

STONE, J.—Under the decisions of this court rendered 
in Ex parte Webb, 58 Ala. 109, and in Calhoun v. Fletcher, at 


Von. LXV. 
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the last term (63 Ala. 574), that part of section 47 of the 
act “to establish a new charter of the city of Selma, ” 
which attempted to confer the right to maintain the action 
of unlawful detainer in the case therein provided for, must 
be pronounced unconstitutional.—Acts of 18/4—-5, pp. 356, 
375. That section attempts to confer on justices the 
jurisdiction and authority to try and determine the title to 
real estate, no matter what the value of the real estate may 
be. The legislature can not confer on justices of the peace 
jurisdiction to hear and determine civil causes, when the 
amount in controversy exceeds one hundred dollars.—Const. 
of 1868, Art. 6, sec. 13; Const. of 1875, Art. 6, sec. 26. 
This is the logical result of what we said in the case of 
Ex parte Webb, supra, namely : “ The proceeding the statute 
authorizes has, necessarily, more of the elements, and bears 
a greater analogy to an action of ejectment, or the statutory 
real action, than to an action of unlawful detainer proper. 
A legislative declaration that the party witholding the pos- 
session is guilty of an unlawful detainer, and that suit for 
the recovery of possession, and damages for the detention, . 
may be commenced before a justice of the peace, can not 
be so construed as in effect to disseize a man of his free- 
hold, and convert his estate into a mere right of action.” 
It is not within the power of the legislature to confer on 
justices of the peace jurisdiction in actions of ejectment, 
under the title of unlawfal detainer. 

In Ex parte Webb, supra, which relates to this identical 
case, we held the appeal to the Cireuit Court rightly taken, 
and we refused to order a dismissal of the appeal. The 
case being in that court by appeal, it required neither plead- 
ing, motion, nor proof, to show the justice of the peace had 
no authority to originate the cause. He had no rightful 
jurisdiction of the subject-matter. At that stage of the case, 
it became the privilege, if not the duty of the Circuit Court, 
to repudiate the cause ; and any ruling that might be made, 
reaching that end, would not justify a reversal, because it 
could not injure the appellant. It would be error without 
injury, at most.—1 Brick. Dig. 780, § 96. It is not intended 
by this ruling to shake or overturn the principle settled in 
Vaughan v. Robinson, 20 Ala. 229, and House v. Lassiter, 
49 Ala. 307. This case depends on other principles. 

The judgment is affirmed. 
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McGehee v. Lehman, Durr & Co. 


Billin Equity by Mortgagor, for Account ; Cross-Bill for Refor- 


mation and Foreclosure. 


1. Conclusiveness of answer as evidence.—An answer which is responsive to 
the bill, admitting a material allegation, is conclusive evidence of that fact, 
as in favor of the complainant, and estops the defendant from introducing 
evidence inconsistent with the admission on a reference before the register. 

2. Reformation of mortgage, by correcting mistalce in description of lands ; 
Soreclosure, or confirmation of sale under power.—A mistake in the description 
of lands conveyed by a mortgage, when made to appear by satisfactory evi- 
dence, may be corrected by the decree of a court of equity, in like manner 
with avy other written instruments ; and when the court has taken jurisdic- 
tion for that purpose, it may properly go on and decree a foreclosure of the 
mortgage ; or, if the lands have been sold under a power given by the mort- 
gage, and bought in by the mortgagee, and the mortgagor does not impugn the 
, oa of the sale, nor ask to have it set aside, the court may confirm the 
sale. 

3. Confirmation of sale under power ; rents and profits-When a sale of lands 
under a power in a mortgage, at which the mortgagee himself became the pur- 
chaser, is comfirmed by the court, under a bill for the reformation of the 
mortgage, or under a bill for an account and cross-bill for reformation and 
confirmation ; such confirmation relates back to the day of sale, and the 
mortgagor can not claim the intermediate rents on the statement of the 
account ; nor can he claim the rents of lands which were conveyed by the 
mortgage, but to which he had only an imperfect equity, and which have 
been recovered from the mortgagee under the superior outstanding title. 

4. Decree against party as to whom cause is not at issue; when and how 
available on error.—It is ercor to proceed to a final decree against a defendant 
who has not answered, and against whom a decree pro confesso has not been 
entered ; and the error will work a reversal of the decree, at his instance, 
unless it affirmatively appears that no injury resulted tohim ; but the other 
defendants can not complain of it, and if he assigns it as error jointly 
with them, the assignment will not be sustained as to either of them. 


AppraL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Austin. 

The original bill in this case was filed on the 14th April, 
1873, by Albert G. McGehee, against Lehman, Durr «& Co., 
as partners, a mercantile firm doing business in the city of 
Montgomery ; and sought an account of the transactions 
between the parties for a series of years, particularly in con- 
nection with a mortgage which the complainant had given 
to secure his indebtedness to the defendants, and equitable 
relief against alleged usurious charges. The defendants 
had sold the lands conveyed by the mortgage, becoming 
themselves the purchasers at the sale; and they filed a 


cross-bill against said McGehee and his wife, asking a refor- 
VoL, LXV. 
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mation of the mortgage, by the correction of alleged mis- 
takes in the description of the lands conveyed, a confirma- 
tion of the sale, and other relief. From the decree on the 
original bill, McGehee alone appeals, and here assigns it as 
error, together with the overruling of his exceptions to the 
register’s report ; and from the decree on the cross-bill, he 
and his wife jointly appeal, and jointly assign as error the 
decree rendered, and the rendition of the decree when the 
cause was not at issue. The opinion states all the material 
facts. 


Gunter & Biakey, for appellants. 
Cropron, HerBert & CHAMBERS, contra. 


BRICKELL, C. J.—The original bill was filed by the ap- 
pellant, Albert G. McGehee, against Lehman, Durr & Co., 
for an account of the value, and of the proceeds of the sales 
of property mortgaged by him to them, and for an ascertain- 
ment of the mortgage debt, excluding all charges of usurious 
interest. Among other charges made by the bill, was that, as 
mortgagees, the appellees had received, as property covered 
by the mortgage, nine hundred bushels of corn, of the value 
of six hundred and seventy-six dollars. The answer admitted 
that this quantity of corn had been received, and that it 
was of the value of six hundred and seventy-five dollars ; and 
an account of the transactions with the mortgagor was 
exhibited, in which he was credited with that quantity of corn, 
and of that value. On a reference of the matters of account 
to the register, evidence was introduced without objec- 
tion by the appellant, that there were only five hundred and 
seventy-nine bushels of the corn, and that it was of the value 
of four hundred and thirty-four 25-100 dollars. Thereupon, 
the register charged appellees with only the latter sum. The 
appellant excepted to the report, and the exception was 
overruled ; and this forms the matter of the first assignment 
of error. 

When an answer in responsive to any material allegation 
of the bill, it is conclusive as evidence for the complainant, 
and operates as an estoppel on the defendant from introduc- 
ing evidence conflicting with its truth.—Gresl. Eq. Ev. 9; 
Torrey v. Moore, 4 St. & Port. 347. Unless there had been 
an amendment of the answer in this respect, the evidence in 
conflict with its statement ought not to have been received, 
if objection had been made; and having been received, it 
was insufficient to outweigh the statement in the answer, 
which must be regarded as a deliberate admission made on 
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oath. This exception was well taken, and should have been 
sustained. 

In drawing the mortgage, a mistake occurred in describing 
the lands conveyed ; and this mistake, not being discovered 
until the institution of this suit, was carried into the sale 
made in execution of the power contained in the mortgage. 
The mistake was of the numbers, subdivisions of sections, 
and of range and township, in which the lands were situate. 
The parties knew the lands intended to be conveyed—there 
was no mistake as to them; but the mortgagor was mistaken 
as to their description according to the governmental sur- 
veys. Nor was there any error, mistake, or omission, other 
than this, as to the lands sold under the mortgage. The 
parties knew the lands which were being sold, and that they 
were the lands actually intended to be conveyed by the 
mortgage. It is not insisted that the misdescription affected 
the sale—that bidders were misled by it—or that, if properly 
described, the lands intended to be conveyed would have 
produced a larger sum at the sale, the regularity of which, in 
all other respects, is unquestioned. 

The purpose of the cross-bill is the reformation of the 
mortgage, so as to describe the lands by their proper denom- 
ination, according to the government surveys. To a large 
part of the lands, the mortgagor had but an imperfect equity, 
and to a part he was without any title or estate. The parts 
to which he had but an imperfect equity were taken from the 
mortgagees by the superior title, without fault on their part. 
The appellant, in his answer to the cross-bill, admitted the 
misdescription of the lands, consented to its correction, and 
did not impugn the fairness of the sale made, nor prefer any 
claim that it should be vacated. The contention made was, 
that the mortgagees should be charged with the amount bid 
at the sale, for the lands as misdeseribed, to which it was 
admitted the appellant had not, and never claimed title ; and 
with the rents of the lands conveyed, thongh misdescribed, 
to which the appellant had only an imperfect equity, and 
which were taken from the mortgagees by the superior title. 
The chancellor refused to charge the mortgagees with rents, 
but charged them with the entire purchase-money bid at the 
sale, though the title to much of the lands had failed, and 
the covenants of warranty in the mortgage were, pro tanto, 
broken. It is now insisted the chancellor erred in decreeing 
a reformation of the mortgage, and confirming the sale made 
under it before reformation; and in refusing to charge the 
mortgagees with rents from the time they entered into 
possession, until the reformation was made. 


We do not doubt that, when it is made to appear by 
VoL, LXv. 
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clear, satisfactory evidence, that a mistake has been made in 
the description of property intended to be conveyed by a 
mortgage, it is capable of correction by the decree of a 
court of equity, as any material omission or mistake made in 
any other written agreement.— Alexander v. Rea, 50 Ala. 450. 
Nor do we doubt, that the court, taking jurisdiction for the 
correction of the mistake, may properly proceed to decree a 
foreclosure, without turning the parties round to the ex- 
pense, inconvenience, and delay, of a new, independent suit 
for that purpose. The jurisdiction of the court, attaching 
for one purpose rightfully, can, and ought unless some pe- 
culiar circumstances intervene, to be made effectual, complete 
justice done, and litigation quieted.—1 Story’s Kq. § 64 k. 
The jurisdiction of the court to correct the mistake, in this 
case, was not denied. There was perfect submission to it ; 
the misdescription was confessed ; and full consent given 
that it should be corrected. The mortgagees having pur- 
chased at their own sale, the mortgagor had the equity to 
avoid the sale, if he thought proper to exercise it, and sea- 
sonably expressed his election to do so. Until he manifested 
the election, the sale was valid, operating a foreclosure of 
the mortgage, and clothing the mortgagees with a title he 
was estopped from disputing. There can be no sound reason 
for doubting the jurisdiction of the court to confirm the sale 
made, when decreeing a reformation of the lands, no objec- 
tion to its validity being made. Such a reformation was 
necessary to the certainty and security of the title the mort- 
gage creates, and to the title derived from the sale; and if 
the court should halt upon decreeing the reformation, justice 
would be but half-done, and litigation with its inconven- 
iences prolonged. 

The facts of each case must control the court in the exer- 
cise of the jurisdiction. If there is clear, satisfactory evi- 
dence that there was no misapprehension as to the lands 
intended to be conveyed, and the lands which were sold— 
that the sale was for the full value of the lands; if the fair- 
ness of the sale is not impeached; if the mortgagor mani- 
fests no purpose to set it aside, its confirmation is incidental 
to the correction of the misdescription. Mistakes of the num- 
bers of lands, as they are known in the surveys of the gov- 
ernment, are of very frequent occurrence, and are to be found 
in many muniments of title. They rarely mislead or deceive, 
because it is not on them generally, but on other sources of 
identification, reliance is placed. The possession of the 
grantor, undisturbed, and not questioned by a known adverse 
claim, is the fact which is generally regarded. It cannot be 


said justly that, though the lands were described in the 
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mortgage by wrong numbers, and the sale was according to 
these numbers, that the sale was not of the lands intended 
to be conveyed. That such was the sale, was not questioned 
in the court below, and cannot now be made a debatable 
point in this court. 

Looking through the record, we do not think the court 
erred in confirming the sale made under the mortgage, so far, 
and as to the lands to which the mortgagor had title. The 
confirmation, of course, relates to the day of sale, and_per- 
fected the title of the mortgagees from that time. There 
was, of consequence, no right in the mortgagee to claim 
rents of the lands, the title to which was vested in the mort- 
gagees freed from his equity of redemption. Nor were they 
accountable to the mortgagor for the rents of the lands to 
which his title failed, and which had been recovered from 
them. Rent is an incident to the estate of the party having 
the immediate right of entry and possession; and that not 
residing in the mortgagor, but in a stranger, to whom the 
mortgagees can be made accountable, there is no equity ina 
claim to them by him; especially as it is only by his own 
breach of warranty of title, that the mortgagees were in- 
volved in liability for them. 

The cross-bill was not at issue as to Mrs. McGehee. She 
had not answered, and no decree pro confesso had been ren- 
dered against her. This erroris available only to her—it is 
not available to her co-appellant. Parties cannot claim a 
reversal, because of errors not injurious to them.— Magruder 
v. Campbell, 40 Ala. 611; Walker v. Jones, 23 Ala. 448. If the 
appellants had severed in assigning errors, and this had 
been assigned by Mrs. McGehee solely, it would have been 
necessary, perhaps, to consider whether she was other than 
a formal proper party defendant to the cross-bill ; and, if not, 
whether it was not error without injury., But, assigned joint- 
ly by the appellants, and not being available to one of 
them in any event, the assignment can not be sustained. 

For the error pointed out, the decree on the original bill 
(637) must be reversed, and the cause remanded; and the 
decree on the cross-bill (643) must be affirmed. 


Strong, J. not sitting, having been of counsel. 
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Hollingsworth v. Hollingsworth’s Ex- 
ecutors. 


Bill in Equity by Executors, for Construction of Will. 


1. Rules of construction, as to general and special intent, and as to implied pro- 
visions.—It is a leading canon in the construction of wills, that a special 
intent must yield to the general intent, where there is an apparent repugnancy 
between the two ; and another rule, equally imperative, forbids that provisions 
not expressed shal] be supplied or incorporated, except where an intention to 
that effect appears by clear and necessary implication from the provisions 
which are expressed. 

2. Property to be converted into money by sale. —When the will directs prop- 
erty to be sold, and debts to be collected, and makes no special disposition of 
the proceeds, they will be treated as other moneys in the final distribution. 

3. Government bonds purchased after execution of will.—Where the testator 
directs ‘‘all the money on hand” at the time of his death to be invested in 
government bonds, and makes a purchase of such bondsafter the execution 
of his will, the bonds so purchased will be considered as a partial execution 
of his declared intention, and will be classed with the bonds purchased by 
the executors. 

4. ‘* Winding up of business,” by one of several executors.—Testator was 
engaged in carrying on a large mercantile business, and had a large amount 
of debts due him. He appointed his sons-in-law and his widow as executors, 
and instructed them to sell out the stock of goods on hand, on specified terms, 
taking good security tor the purchase-money ; and by a subsequent clause, 
directed an inventory to be taken of all debts due to him, as well as of debts 
owing by him,and a copy of this to be furnished to each of the executors; adding, 
*‘W. P. L.” (one of the executors] ‘‘is hereby charged with the winding up 
of the business ; and, after paying all the debts I owe, then the money, as 
fast as it is collected to the amount of $500, must be deposited in bank” ; 
further providing, that his acts should always be open to the inspection of the 
other executors, and, if he did not ‘‘act justly in the collections, payment of 
debts, and depositing of funds,” that he should be dismissed, and another 
one of the executors should take his place ; specifying the compensation per 
day which he should receive, and directing the executors to employ a compe- 
tent person to ‘assist him in winding up the business.” Held, that the 
business thus intrusted to L. was only the collection of the outstanding debts 
growing out of his mercantile business. 

5. Provisions as to investments in government bonds, deposits in bank, and 
Jinal distribution of money.—Where the will directed ‘‘all the money on hand,” 
at the testator’s death, to be invested in government bonds, and the surplus 
interest arising from them, after defraying family expenses, to be re-invested 
in the same way ; that moneys collected from the outstanding debts due him 
as a merchant, which amounted to a large sum, after payment of his debts, ‘‘as 
fast as it is collected to the amount of $500, must be deposited in bank ;” 
and, by a subsequent clanse, that ‘all the money shall, at some time during the 
year 1890, be divided among” his wife and children, and that the real estate 
should be divided in 1891 ; held, that the deposits in bank, arising from the 
collections, were not required to be invested in government bonds, and were 
not subject to distribution as in case of intestacy ; nor were they to lie idle 
in bank until the final distribution, but should be made productive in the 
meantime, under the instructions and guidance of the court, at lawful interest, 
and should be distributed in 1891,jwith the bonds, as part of ‘all the moneys.” 
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6. Meaning of ‘ children.”"—Where the will directed that the testator’s 
widow should be allowed to take, from his stock of merchandise directed to be 
sold, ‘such articles as she may want, and to any amount for her use and the 
use of the children” ; that the anuual rents of the real estate, until the time 
appointed for the final division and distribution, should also ** be turned over 
to her, for the support of her and the children,” besides an additional sum, 
‘from other sources, to amply support her and the children, and for the 
education of the children that have not been educated”; that all the mouey, 

roceeds of sale, &c., should be equally divided among his wife and children 
in 1890, and the real estate in 1891, after first giving to the younger children 
each a sum equal to that already advanced to the two oldest ; held, that the 
provisions for the use and benefit of the children, before the final distribution, 
were intended for all equally, and were not confined to those who were or 
continued to be members of the family. 


APPEAL from the Chancery Court of Etowah. 
Heard before the Hon. H. C. Speake. 


The bill in this case was filed on the 21st October, 1879, 
by the executors and executrix of the last will and testament 
of William D. Hollingsworth, deceased, against the several 
legatees and devisees therein named; and sought a judicial 
construction of the will, and the instructions of the court for 
the guidance of the complainants in the discharge of the 
duties imposed on them by the will. The testator died on 
the 25th April, 1879, in said county of Etowah, where he had 
— for many years; and his last will and testament, 
which was dated the 16th April, 1878, was there duly ad- 
mitted to probate. The will contained the following pro- 
visions : 

“Sec. 1. I want all my just debts paid, out of the debts 
that are due me, as fast as they can be collected by the 
executors and executrix of this my will. 

“Sec. 2. I want the merchandise that I may have on 
hand to be sold to merchants, if possible, on a credit of one- 
third on six months, one-third on nine months, and one-third 
on twelve months; the goods to be ‘sold at cost, and the 
debts well secured by mortgage or personal security. If this 
can not be done, then they must be auctioned off on credit. 
All men purchasing must make the payment secure beyond 
a doubt. My dear wife first to be allowed to take from the 
stock such articles as she may want, and to any amount, for 
her use and the use of my children. 

“Sec. 3. I want all the land and town property that I 
may be possessed of to remain in its present condition, and 
rented out every year, and the proceeds to be turned over 
to my dear wife, for the support of her and my children. 
My dear wife to receive annually a sufficient amount of money, 
from other sources besides the rents, to amply support her 


and our children, and for the education of the children that 
Vou. LXV. 
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have not been educated ; the amount of money to be gov- 
erned entirely by the necessities of their wants. 

“Sec. 4. I want all my money on hand to be invested in 
government bonds, and have them registered, and put in a 
safe deposit; and the interest on said bonds, after paying all 
family expenses, to be re-invested in United States bonds; 
and money needed for immediate expenses, if it can not be 
— from my business, must be retained out of money on 

and. 

“Sec. 5. If any creditor is not satisfied with the manner 
in which he is to get his pay, then pay him at once. 

“Sec. 6. On the first Monday in November, 1891, I want 
all my land divided equally among my children ; but none of 
it to be sold, except to one another; and if my wife shall be 
living at that time, she is to retain all the town property in 
Gadsden her life-time, and to have, in addition thereto, the 
amount of one thousand dollars a year in cash, if she shall 
waut it; if she shall not be living at that time, then all the 
town property to be divided equally among all my children, 
after first giving to each one the amount, to make them 
equal to Annie and Laura, of twelve hundred dollars. 

“Sec. 7. I hereby constitute and appoint W. P. Lay, 
John S. Paden, James Aiken, and my beloved wife, as my 
executors of this, my last will, and earnestly request them to 
carry it out. I want an inventory of my debts taken at 
once, in and by name, to say who owes, and how much ; and 
a copy of this must be furnished to each one of my execu- 
tors named, and also a list of the amount that I may owe, 
and to whom. Mr. W. P. Lay is hereby charged with the 
winding up of the business; and, after paying all the debts 
I owe, then the money, as fast as itis collected to the amount 
of $500, must be deposited in bank. W. P. Lay’s work and 
actions to be at all times open to inspection to the other 
members of the executors; and if he shall not act justly in 
ihe collections, payment of debts, and depositing of funds, 
then he must be dismissed, and John S. Paden take his 
place. He is not to be responsible for any thing that does 
not go into his hands, and for this service he shall receive 
$2.50 per day. My executors are hereby directed to employ 
J. T. Martin, or some other man who is equally as good, to 
assist W. P. Lay in winding up the business; and I here 
direct, that the collections be made as I have always pro- 
ceeded to collect —that is, do the best you can, and purchase 
cotton as far as the parties owe, but no further—no specula- 
tion: sell at once. John T. Martin is worth, in this business, 
$50 per month. 

“Sec. 8. No bond required from any one of the execu- 
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tors. In case of bad and doubtful debts, compromises are 
authorized, but only by the consent of all my executors, and 
the amount agreed upon. Monthly comparisons shall be 
made, and checked out on each sheet, so that all parties 
may see and know just how the business is progressing. 

“Sec. 9. R. B. Kyle is hereby given the full control of 
the lawsuit with East Alabama and Cincinnati Railroad. 
What he may do, is to be satistied, as I have full confidence 
in his management; he being required to pay over the 
amount he receives for me, which is one-half of the amount 
that may be collected. 

“Sec. 10. My beloved wife to retain her horses, carriage, 
hogs, cattle, piano, and all household furniture. The amount 
that may be paid on my life-insurance may be disposed of 
as follows: one-sixth to each child, the money of those that 
are under age to be invested in United States bonds. M 
daughter Katie is to have the two lots between the lots oa 
the railroad, bought yesterday of R. B. Kyle; and she is to 
have one thousand dollars, which shall be spent in building 
a house on said lot, to make her equal with Laura and 
Annie. 

“Sec. 11. At some time during the year 1890, all the 
money shall be divided among my wife and children. 

“Sec. 12. If my beloved wife shall marry (which I hope 
she will not), then she is not to have any share at the final 
division of the money, but may retain the town property 
during life only. I have nowin cash, in the hands of Berrys 
& Co. $16,000, Hopkins, Dwight & Co. $14,000, First Nat. 
Bank of Rome, Ga., $3,000—$33,000, or very near these 
amounts.” 

The testator left six children—namely, Mrs Laura J. Lay, 
the wife of said W. P. Lay; Mrs. Annie D. Paden, the wife 
of said John S. Paden; Mrs. Katie M. Standifer, the wife of 
Walter S. Standifer when the bill was filed, but the record 
does not show whether she was married before or after the 
testator’s death; Willie A., and Edward Tracy, whose ages 
were alleged to be between fourteen and twenty-one years 
each ; and Mary Alice, who was under fourteen years of age 
when the bill was filed. All the persons named as executors 
qualified, and joined as complainants in the bill. The bill 
alleged that the testator, at the time of his death, owned a 
United States bond for $5,000, which he had purchased on 
the 10th June, 1878; also, ten shares of stock in the Com- 
mercial Fire Insurance Company at Montgomery, Alabama, 
of $100 each, which he had taken in 1877, and on which he 
had paid twenty per-cent. installments ; “also, a large sum 
of money, to-wit, about $100,000, due and owing to him by 
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deeds of trust, mortgages, crop-liens, bonds, promissory 
notes, and accounts from third parties,’ of which the com- 
plainants had collected, when the bill was filed, about 
$1,350, “over and above what is necessary for the payment 
of debts, funeral expenses,” &c. The bill alleged, also, that 
in February, 1879, the testator joined with other persons in 
organizing a corporation for the purpose of engaging in the 
manufacture of lumber at Gadsden, called the Southern 
Lumber Company ; that this corporation had acquired con- 
siderable pruperty, real and personal, and the testator’s 
interest in it was worth about $4,000, besides a debt of $600 
which the corporation owed him; that the testator had on 
hand, at the time of his death, “cash on deposit to the 
amount of about $27,400,’ which the complainants had 
invested in United States bonds, as required by the fourth 
section (or paragraph) of his will; that he also had on hand a 
large stock of goods, wares and merchandise, at Gadsden, 
where he was then carrying on business as a merchant, 
which the complainants had sold, under the second item of 
the will, “on the terms of credit therein specfied, for about 
$12,000, and secured by mortgage;’’ that his real estate, 
which was particularly described, was worth in the aggregate 
over $20,000, and its annual rental value was more than 
$1,500 ; and that $7,000 had been collected on the policies 
of life-insurance, and divided between the widow and chil- 
dren according to the provisions of the will. 

The bill alleged that doubtful and perplexing questions 
had arisen, touching the complainants’ duties in the execu- 
tion of the trusts imposed by the will, and asked the 
instructions of the court on the following points: “1. What 
disposition is to be made of said $5,000 bond, and the inter- 
est thereon? Must it be presently distributed among the 
said heirs at law? or must it be retained until some time in 
the year 1890, and then distributed according to the tenth 
section of the will, and the interest that is not needed for the 
support of the testator’s widow and children, and the educa- 
tion of the children, under the 3d section of the will, to bs 
invested in United States bonds? 2. As to the stock in the 
said insurance company: did the testator die intestate as to 
that? What disposition must be made of it under the will ? 
3. As to the moneys realized from the collections aforesaid 
of the debts due and owing to the testator at his death, and 
proceeds of the sale of said stock of goods, and the sum to 
be realized from the testator’s interest in said corporation : 
Are these sums, or either of them, and which, if not all, to 
be presently distributed among the said heirs at law and the 
widow? or are they to be be inyested in United States 
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bonds, under section four of the will, and distributed in 1890, 
under the tenth section of the will? or are they to be dis- 
posed of under the seventh section of the will, in a different 
mode und manner from either of the above ?” 

There was no disputed question of fact in the case. A 
joint answer was filed by all the adult defendants, admitting 
the allegations of the bill, and submitting the legal questions 
to the decision of the court; and a formal answer was filed 
by the guardian ad litem of the infant defendants. On final 
hearing, on pleadings and proof, the chancellor delivered an 
opinion and decree, in which he said: “The stock in the 
insurance company, mentioned and described in the bill, is 
undisposed of by the will, and, hence, will be administered 
under the law governing the estates of intestate decedents. 
After the payment of his debts, the support of his wife and 
minor children, and the education of his minor children, the 
leading intention of the testator was to have his estate so 
managed that it would be safe and secure, and in such way 
invested that in 1890, the time fixed by him for division, it 
could, with its accumulations, be easily divided among those 
entitled to it under the will. In order to carry out this inten- 
tion, he selects for himself the character of investments to 
be made in United States bonds registered, and all other 
directions by him made must succumb to this general inten- 
tion; and in fact all the suggestions by him made tend to 
show that he desired his property.to be so invested as to accu- 
mulate more, but to be safely invested. It can never be 
supposed that he intended, as fast as $500 was collected, 
that it should be deposited in bank, and there remain for ten 

ears. This can only be construed as a direction by him to 

is executors, as a safe mode by which they could keep the 
money, until invested to carry out his general intention. 
The purchase of the United States bond, after the making of 
the will, was the beginning of the carrying out of the plan 
by himself in life, that he had intended for his executors to 
follow after his death.” He therefore decreed accordingly, 
and ordered the cause to be retained on the docket for future 
action. 

All the defendants appeal from the decree, and here assign 
it as error. : 


S. K. MoSpappen, and Taos. H. Warts, for appellants. 


AIKEN & Marry, contra. 


STONE, J.—In construing wills, it is our duty to carry 


into effect the intention of the testator, shown in the words 
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he employs, unless that opinion contravenes some rule of law, 
or public policy. There is no rule of law, or of public policy, 
violated by any intention shown in the will of Mr. Hollings: 
worth, to obtain a construction of which this bill was filed. 
A second leading canon, by which wills are interpreted, 
is, that, in case of apparent repugnancy, the general intent of 
the testator, as disclosed in the will, shall be preferred to 
the special intent ; and to this end, it is our duty to consult 
the entire will in all its parts, in arriving at a proper inter- 
pretation of its several provisions. A third rule, not less 
imperative, is, that under a pretence of interpretation we 
can not incorporate provisions, not expressed in the will, un- 
less the will itself proves such to have been the intention of 
the testator, by clear and necessary implication; necessary, 
to give to the will operation according to the manifest intent 
of the testator. In Sherrod v. Sherrod, 38 Ala. 537, 
Watker, J. said: “The court can not resort to conjecture, 
when the terms of the will are of intelligible import. To do 
so, would be to make a will, conforming to what is supposed 
the testator intended—not to search for the intention in the 
construction of what is said. It is not the province of a court 
to incorporate into a will provisions which it may be sup- 
posed the testator would have adopted, if they had occur- 
red to him. Nor is it the province of the court to provide 
for a contingency, neglected in the will, because there is 
room for conjecture that the testator would have done so, 
had he anticipated it.” These propositions are well sup- 
ported by authorities. In that case, there were two opinions 
delivered, reaching the same conclusion, and citing many au- 
thorities, showing the danger of going beyond the express 
terms of a will, in search of a supposed or implied intention 
in the testator. 

The will of Mr. Hollingsworth was evidently drawn with- 
out legal advice. It is obscure and incomplete in many of 
its provisions, and it is difficult to give it a satisfactory in- 
terpretation. The rents from his real estate, and the sum to 
be realized on his lite-policies, he so disposes of, as to raise 
a necessary implication that he intended no delay in their 
distribution. The former he directed to be turned over to 
his wife,” for the support of her and my |{testator’s] chil- 
dren,” and she “to receive annually a sufficient amount of 
money, from other sources besides the rents, to amply sup- 
port her and our children, and for the education of the chil- 
dren that have not been educated.” He directs the distribu- 
tion of the life-policy money, and names no time when it is 
to take place. The land rents are evidently to be turned over 
as they accrue, and the additional “sufficient amount of 
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money from other sources,” as it may be wanted, or, at least, 
annually. The life-insurance money to be distributed when 
realized. He directs, as we shall hereafter show, the expendi- 
ture of one thousand dollars, in erecting a house for his 
daughter Katie, and the employment of money in the pay- 
ment of his debts, should any of his creditors be unwilling 
to wait until sufficient collections could be made for their 
payment. These sums, we repeat, were not to be delayed in 
their disbursement, as the will plainly shows, either by ex- 
press direction, or by necessary implication. With the 
exception of the above, the will is silent, as we shall hereaf- 
ter show, on the subject of division or distribution, save in 
two clauses; one, directing a division of the money in 1890 ; 
the other, a division of the land in 1891. 

In construing the clauses of this will which direct dis- 
tribution, we shall treat the merchandise on hand, and the 
collectible dues, as money, for the will directs them to be 
converted into money.—1 Story’s Equity, § 791; Hemphill 
v. Moody, at the last term. 

No difficulty or misunderstanding can arise in the proper 
construction of the items or sections of the will, numbered 
1, 2, 5, 6, 8, 9, 10, 12. These seem to be plain and unambig- 
uous, and we will devote no time to them. The difficulties - 
arise in the construction of the other sections. We post- 
pone the farther consideration of section 3, until we dispose 
of the others. Section 4 may be construed by itself. It is, 
in terms, limited to “all my [testator’s} money in hand.” 
This money was to be invested in government registered 
bonds. The purchase, after the execution of the will, of the 
five thousand dollar government bond, must be treated as a 
part execution, by the testator himself, of this testamentary 
purpose, to so invest his money in bonds. That bond stands, 
in all respects, in the category of the .bonds purchased by 
the executors under clause (or section) 4 of the will, to be 
distributed, or turned over to the legatees, when they are 
distributed or turned over. 

Section 7 of the will declares that W. P. Lay, one of the 
executors, “is hereby charged with the winding up of the 
business.” What is comprehended in the phrase, “ the bus- 
iness,” is a material inquiry. Testator was a merchant, 
doing a large business. He had on hand, at the time of his 
death, a stock of goods worth, at cost prices, twelve thou- 
sand dollars, and sold by the executors for about that sum. 
Section or item 2 of the will directed in what manner this 
merchandise should be disposed of. Its langnage is: “I 
want the merchandise that may have on hand to be sold 


to merchants, if possible, on a credit of one-third on six 
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months, one-third on nine months, and one-third on twelve 
months, the goods to*be sold at cost, and the debts well se- 
cured by mortgage, or personal security.” The bill informs - 
us that this direction was carried out, and that the goods 
were so sold. This, we are convinced, was a duty cast on 
all the executors, and is not to be included in the general 
description, ‘the business,’ the winding up of which is com- 
mitted to W. P. Lay, in section 7 of the will. The clause of 
section 7 which immediately precedes this special delegation 
of authority to W. P. Lay, is in the following language: “I 
want an inventory of my debts [claims) taken at once, in and 
by name, to say who owes, and how much; and a copy of 
this must be furnished to each one of my executors named, 
and also a list of the amount that I may owe, and to whom.” 
Then comes the commissson to Lay, to wind up the busi- 
ness. Immediately after this is the clause: “and after 
paying all the debts I owe,” then to be deposited, &c. The 
first item or section of the will is in this language: “I want 
all my just debts paid, out of the debts that are due me, as 
fast as they can be collected by the executors and executrix 
of this, my will.” A further clause in section 7 is as follows: 
“T here direct that the collections be made as I have always 
proceeded to collect—that is, do the best you can, and pur- 
chase cotton so far as the parties owe, but no farther—no 
speculation : se/l at once.” Section 8 is in this language: 
“No bond required from any one of the executors. In case 
of bad and doubtful debts, compromises are authorized, but 
only by the consent of all my executors, and the amount 
agreed upon. Monthly comparisons shall be made, and 
checked out on each sheet, so that all parties may see and 
know just how the business is progressing.” “ The business,” 
the winding up of which was committed to W. P. Lay, was 
the uncollected dues to Mr. Hollingsworth, growing out of 
his mercantile transactions, and nothing else. This “ busi- 
ness,” is described in the bill as “a large sum of money, 
to-wit, about $100,000, due and owing him by deeds of trust, 
mortgages, crop-liens, bonds, promissory notes, and accounts 
from third parties.” 

In the 7th section, or item of the will, immediately suc- 
ceeding the clause which charged Lay “ with the winding up 
of the business,” he is directed, “after paying all the debts I 
[testator] owe,” to deposit the money in bank, as fast as it is 
collected to the amount of five hundred dollars. There is 
no other direction in the will as to what is to be done with 
the money thus collected, unless it falls under some of the 
general clauses hereafter referred to. The chancellor ruled, 
and so ordered, that under the directions of the will, this 
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fund, like the money on hand at testator’s death, was to be 
invested in government bonds, under section 4 of the will. 
In this, we think the chancellor erred, because there is not a 
word or syllable in the will, showing such intention on the 
part of the testator. There are two clauses of the will which 
direct investment in government bonds. The first is item 4, 
commented on, and construed above. It authorizes, and only 
authorizes, the investment of money on hand: “All my 
mouey on hand,” is its language. The other direction or 
authority is in section 9, and refers expressly to the life- 
insurance money. Its language is: “The amount that may 
be paid on my life-insurance may be disposed of as follows : 
One sixth to each child, the money of those that are under 
age to be invested in United States bonds.” Now, these quo- 
tations from the will show that the mind of the testator was 
directed to the subject of investing in such bonds; he knew 
how to express such directions ; he did expressly direct such 
investment of certain specified funds, and omitted such direc- 
tion as to all other funds. FHxpressum facit, cessare tacitum. 
We think, on all fair rules of construction, there is both a 
want of express authority in the will, and of a necessary 
implication from its other provisions, to invest the moneys 
arising from “ the business,” in government bonds. We do 
not say the will shows the testator did not so intend. There 
is simply a failure to show by express direction, or by 
necessary implication, that such was hisintention. He may 
have been averse to investing all his personal effects in one 
species of security. We are construing the will, not making 
it. What is to be done with this money, after it is deposited 
in bank, under section or item 7 of the will, we leave for con- 
sideration further on. 

Section or item 11 is as follows: “At some time during 
the year 1890, all the money shall be divided equally among 
my wife and children.” This is the entire item, and it does 
not, by juxtaposition or otherwise, so connect itself with any 
other provision of the will, as to derive therefrom any special 
aid in its interpretation. We must construe this item by its 
own words, aided by the general purpose and intent, gath- 
ered from the whole will. What is meant by the expression, 
“all the money?” If we confine this expression to actual 
money—cash that may be in hand in 1890— at the very 
greatest stretch, we limit its operation to the money to be 
realized from the suit against the East Alabama and Cincin- 
nati Railroad Company, the proceeds of the sales of the 
merchandise, and the collections to be made from “ the busi- 
ness,” less the sum to be expended in paying the testator’s 


debts, and in supplementing a support for the widow and 
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children. The lands had been ordered to remain as lands; 
the money on hand at testator’s death had been ordered to 
be invested in government bonds; the life-insurance money 
was to be distributed when realized ; and the rentals were to 
be paid to the widow, in part maintenance of herself and 
children. There was, therefore, nothing left that could be 
technically called money, except the sum of the sale of the 
merchandise, and the collections from “the business,” and 
the product of the suit referred to. 

There is another formidable difficulty in the way of this 
construction. The will, in section 5, makes provision for the 
division of the lands in 1891, and for the distribution of the 
life-insurance money when it is collected ; and there is no 
other section or clause of the will, except section 11, copied 
above, which provides in any manner for division or distribu- 
tion. There is, in the will, no clause in its nature residuary ; 
and, confining section 11 to actual money, leaves an intestacy 
as to the final disposition of the government bonds. It may be 
urged, that inasmuch as government bonds are not tech- 
nically money, there can be nothing unreasonable, or 
' opposed to the provisions of the will, in adjudging an intes- 
tacy as to those bonds ; thus leaving them for early distribu- 
tion, without waiting for the time prescribed in section 
11. This leaves section 4 of the will without aim 
or object ; for testator could have had no sensible reason for 
investing his money in bonds, to be immediately distributed 
to his children, and in all likelihood sold, as a necessary 
means of making equal division. Moreover, he directed 
them to be kept at interest, and “the interest on said bonds, 
after paying all family expenses, to be re-invested in United 
States bonds.” We are satisfied the testator intended the 
bonds to be retained without division, until 1890. We think 
the clauses of the will contain a necessary implication that 
the bonds were to be distributed in 1890; and inasmuch as 
this can not be accomplished without giving to the word 
money, in section 11, a broader significance than mere cash 
in hand, we hold the testator intended thereby, not only the 
money that might be on hand, but all investments of money 
under the directions of the will, that should stand in the 
place of, and be convertible into money.—2 Williams on 
Executors. 1025. 

Section 7 of the will, after charging W. P. Lay with the 
duty of winding up the business, contains this clause: 
“ After paying all the debts I owe, then the money, as fast 
as it is collected to the amount of $500, is to be deposited 
in bank.” Here the direction stops, without a word of 
instruction as to its disposition or custody afterwards. This 





332 SUPREME COURT [Nov. Term, 


[Hollingsworth v, Hollingsworth. ] 

is one of the questions upon which instructions of the court 
are sought. It will be seen, by observing the context, that 
this direction relates to the moneys collected in “ winding 
up the business,” and no such directions are given in refer- 
ence to any other moneys to come into the hands of the 
executors. The sources brought to view in the will, from 
which other money would be realized, are the sale of the 
stock of merchandise on hand, and the pending suit against 
the East Alabama and Cincinnati Railroad Company. It is 
contended for appellant, that the testator could not have 
intended that this money should remain idle and unproduc- 
tive until 1890, liable to be lost by a failure of the bank ; 
and inasmuch as the will gives no express direction for tak- 
ing the money out of bank, testator must have intended it 
for early distribution. It is a well-known fact, that the 
average man is hopeful—perhaps, too hopeful. Many men, 
having money in their possession, whether their own or not, 
will spend it, or use itin business or speculation, confidently 
expecting to replace it when wanted. This is the fruitful 
source of most of the melancholy defaleations, official and 
otherwise, of which we hear so much. Mr. Hollingsworth’s 
business qualifications, and the connection in which this 
direction to deposit is given, convince us that he was 
influenced by these considerations, in guarding against too 
great an accumulation of money in private or individual 
hands. We do not think he intended that the money should 
remain on deposit in bank, until 1890. He has not expressed 
such intention in his will. ; 

We think this will furnishes evidence of an intention on 
the part of the testator to keep.the bulk of his estate 
together and undivided, until 1890-1. Another clause of 
the will tends to confirm this view. Section 6 of the will 
directs the lands to be divided on. the first Monday in 
November, 1891; and, in the event of the death of his 
wife before that time, it directs the town lots to be divided 
at the same time. That direction is given in the following 
language: “If she [the wife] shall not be living at that 
time, then all the town property to be divided equally among 
all my children, after first giving to each one the amount, to 
make them equal to Annie and Laura, of twelve hundred 
dollars.” We infer from this, that the testator had already 
advanced to his two daughters, Mrs. Paden and Mrs. Lay, 
to the amount of twelve hundred dollars each ; and he here 
directs that a corresponding sum be paid to each of his 
other children, to make them equal. This, it will be observed, 
was not to be done until the division of the town lots, not 


to take place before November, 1891, in any event. Now, 
Vou. LXV. 
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why delay this equalization for so long a time, if a large 
part of the estate—the collections from the business, the 
sale of the merchandise, and the product of the law-suit 
against the railroad—was to be distributed at once, as con- 
tended by appellants? Some of the legatees thus to be 
equalized would, doubtless, attain to lawful age long 
before 1891; and it would seem but reasonable that the 
equalization should be made out of the first sufficient sum 
that passed into distribution. Yet the will directs this to be 
done, when the town lots are divided. We can not adopt 
this construction of the will. We hold that this fund, like 
the other money assets, must be kept together, subject to 
the charges upon it for maintenance, &c., until the general 
division of the money under the llth section of the will. 
In the 10th item of the will, testator made provision for 
another of his children, Katie. This, we think, so far as 
she is concerned, must be regarded as execution by the tes- 
tator, of the expressed intention to make his other children 
equal to the advance of twelve hundred dollars, he had made 
to Annie and Laura. 

It results from what we have said, that the executors are 
left without testamentary direction as to the safe custody 
and employment of this large fund, during the relatively 
long time that must elapse, before it can be divided. It is 
manifest it should not remain unproductive. Minors are 
intested in this fund, and we think the chancellor should 
instruct the executors in the performance of this delicate 
and responsible trust. If he order it to be put to loan on 
private security, that security should be generously ample, 
and the interest collected annually, and lent out on like 
security. The security should be real, and not perishing in 
its nature ; and if it be improved property, this should be 
kept under sufficient insurance to protect the loan, and the 
policy so framed or assigned, as that the money realized 
from the destruction or injury of the property, will enure to 
the execators. And no loan should be allowed on question- 
able titles. We do not, however, intend to be understood 
as affirming that the money shall be put to loan on private 
security. That depends, we think, very much on local 
wants and facilities, of which we have no kuowledge or 
information. Neither are we to be understood as advising, 
on either side, as to investment in government securities. 
Productiveness, not exceeding lawful interest, should be the 
prime object, so far as it can be carried out with perfect 
security. ° 

We come now to the consideration of section or item 3 of 
the will, which is in the following language: “TI want all 
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the land and town property that I may be possessed of 
to remain in its present condition, and rented every year, 
and the proceeds to be turned over to my dear wife, for the 
support of her and my children; my dear wife to receive 
annually a sufficient amount of money, from other sources 
besides the rents, to amply support her and our children, 
and for the education of the children that have not been 
educated. This amount of money to be governed entirely 
by the necessities of their wants.” When the testator 
executed his will, in i878, two of his children, Annie and 
Laura, were married women; another, Katie, must have 
nearly reached her majority, for in the will she is provided 
with lots, and a house to be erected thereon. In the bill, 
filed in October, 1879, Katie is described as Mrs. Standifer, 
a married woman. Another of the children, Willie A., is 
described in an affidavit to the bill, as a minor over fourteen 
years of age. The other two under fourteen. Now, what 
did testator mean by the word ‘children,’ in this item ot 
the will? Did he mean all his children, or only such as 
constituted a part of his family? And if the latter, 
was the provision which that item makes for them, to con- 
tinue only so long as they remained members of the family ? 
It must é borne in mind that the oldest of the minors, 
Katie, would soon reach majority, and might marry and 
cease to be a member of the family. A second, Willie A., 
would become twenty-one before the year 1890, and she too 
might cease to be a member of the family. So, possibly, of 
one or both of the others. The term ‘ children’ is mentioned 
in other clauses of the will. In item 2, after giving direction 
for the sale of the merchandise, testator had added: “ My 
dear wife first to be allowed to take from the stock such 
articles as she may want, and to any amount, for her use, 
and the use of my children.” Section or item 4, after 
directing the investment of the money on hand in govern- 
ment bonds, has this clause: ‘“ And the interest on said 
bonds, after paying all family expenses, to be re-invested in 
United States bonds,” &e. Section 6 directs: ‘“ On the 1st 
Monday in November, 1891, I want all my lands divided 


equally among my children, . . then all the town pro- 
perty to be equally divided among all my children,” <e. 
n section or item 9 is this clause: ‘“ The amount that ma 


be paid on my life-insurance, may be disposed of as fol- 
lows: one sixth to each child, the money of those that 
are under age to be invested in United States bonds.” In 
item 11 testator said: “All the money shall be divided 
equally among my wife and children. ” 


We have now copied every clause in the will, which 
VoL. LEV. 
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speaks of the testator’s children, as children. It will be 
observed that in one place—item 4—he uses the word’ 
family; and when he directs the division of the life-insur- 
ance money, he discriminates between the adult children, 
and those under age. We come to the conclusion, that by 
the word children, in section 3 of the will, the testator 
intended to include all his children—those then constituting 
his family, and those who, by marriage, had ceased to be 
members of his family ; the money for this purpose to be 
paid to Mrs. Hollingsworth, the widow, and by her disbursed. 
We think, in the matter of disbursement, the widow is 
clothed with a discretion; and that both she, in the admin- 
istration, and the executors, in supplying her with money 
for the purpose, are, in the language of the will, “to be 
governed entirely by the necessities of their wants.” Not 
mere physical wants; for their estate and condition in life, 
and the habits of testator when in life, should be reasonably 
consulted in determining what are the “ necessities of their 
wants.” Considering the various clauses of the will, we 
think the testator intended equal benefit and bounty to his 
children, except that those not educated were to have an 
additional allowance to pay for their education. Our con- 
struction above accomplishes that end, and we think it 
necessary, alike to give to the word children a uniform and 
natural meaning, and to secure equality of distribution. 

The administration of this estate is so complicated with 
trusts and continuing duties, that we advise its removal into 
the Chancery Court. 

There is an intestacy as to the ten shares of stock in the 
Commercial Fire-Insurance Company in Montgomery, Ala- 
bama, and as to testator’s interest or stock in the Southern 
Lumber Company, for manufacturing lumber at Gadsden, 
Alabama, and all that pertains thereto. These parts of 
testator’s estate must be administered as intestate estates 
are. 

Reversed and remanded. 
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Elsberry v. Boykin. 


Bill in Equity for Foreclosure of Mortgage. 


1. Delivery of mortgage.—Delivery is essential to the execution and oper- 
ative effect of a mortgage, us of any other conveyance of lands; but the 
delivery may be manifested by either words or acts, and no particular 
form is necessary in either case ; and when made to a third person, for the 
benefit of the mortgagee or grantee, though without bis knowledge, his as- 
sent and acceptance will be presumed, if it is beneficial to him, and im- 
poses no duties or burdens on him. Hence, in this case, where the mort- 
gagor acknowledged the deed, on the day of its date, before the probate 
judge, and left it with him for registration, and it was duly recorded ; 
held, that this was sufficient to perfect the delivery, although the mortgagee 
never had possession of the deed, and did not know of its existence until 
after the death of the mortgagor. 

2. Statute of limitations, and staleness, as defense to bill for foreclosure,— 
When a mortgage has been delivered and duly recorded, the subsequent 
possession of the mortgagor is in subordination to the title of the mortgagee, 
uuless asserted as adverse and hostile so openly and notoriously as to raise 
the implication of notice; and a junior mortgagee, with full covenants of 
warranty, who is let into possession, can not set up the statute of limitations, 
or the staleness of the demand, in defense ofa bill for foreclosure by the 
first, except under the same circumstances which would be available to the 
mortgagor himself. 


AppeaL from the Chancery Court at Montgomery. 

Heard before the Hon. H. AUsTILL. 

The bill in this case was filed on the 15th August, 1879, 
by Frank Boykin, against the personal representative and 
heirs-at-law of Ben. H. Elsberry, deceased; and sought the 
foreclosure of a mortgage, a copy of which was made an ex- 
hibit to the bill, in the following words : “ State of Alabama, 
Lowndes County. Whereas, I am indebted to Frank Boy- 
kin, of Wilcox, in this State, in the sum of three thousand 
dollars, for money loaned to me on the Ist day of November, 
1866, and which is now due to him, and which I promise to 
pay : Now, in order to secure the payment of the said sum, I 
do hereby grant, bargain, sell and convey to said Boykin, the 
following described real estate, to-wit: the plantation on 
which I now reside in this county, lately bought of James 
Shelley, containing about five hundred acres. But this con- 
veyance is made upon the express condition, that whenever 
I shall pay, or cause to be paid the said three thousand dol- 
lars, then the above conveyance shall cease and be void; 
otherwise to remain in full force. Witness my hand and 


seal, this 16th day of October, 1867.” (Signed) “ B. H. Exs- 
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BERRY” ; with the words added, “signed, sealed, and deliv- 
ered ;” and the certificate of the probate judge annexed, in 
due form, stating that the grantor acknowledged the execu- 
tion of the instrument before him on the day of its date ; 
and it was then left by him for record, and was duly 
recorded. 

The bill alleged that this mortgage was given to secure the 
sum therein mentioned ($3,000), which complainant lent to 
said B. H. Elsberry on the 1st November, 1866, and for 
which said Elsberry gave his note or notes (whether one or 
two was not recollected), payable two years after date, with 
interest; that Elsberry promised, when he procured the 
money, that he would execute a mortgage on his plantation 
to secure the debt when he returned home; that complainant 
did not learn of the execution or existence of the mortgage 
until after the death of said Elsberry, which occurred in 
August, 1869; that the note or notes had been destroyed 
when the complainant’s house was burned down; that the 
mortgage was never in the actual possession of the com- 
plainant, and that he had not been able to find it after dili- 
gent search in the office of the probate judge of Lowndes 
county, where it was recorded. The bill alleged, also, that 
on the 17th December, 1846, before the execution of said 


mortgage, said B. H. Elsberry conveyed said lands, by deed 
of gift, to his brother, A. F. Elsberry, in ttust for the wife of 
said B H. Elsberry, and any children they might have ; that 
this deed was duly recorded, but the trustee never accepted 
the trust, and never knew of its existence until after the 
death of the grantor ; and the ee insisted that this 


deed, being voluntary, and executed after the creation of his 
debt, was void and inoperative as to him. It was alleged, 
also, that said B. H. Elsberry continued in the possession of 
the land until his death ; that he left no children, and his 
brothers and sisters were his heirs-at-law; that his widow 
continued in the possession of the land until some time in 
the year 1871, or 1872, when she delivered it to said A. F. 
Elsberry, who claimed it under some conveyance from said 
B. H. Elsberry, which was subsequent to the execution of 
“es — mortgage, and therefore could not affect 
us rights. 

An answer was filed by A. F. Elsberry, denying the deliv- 
ery and validity of the complainant’s asserted mortgage ; 
alleging that the money procured by said Elsberry from the 
complainant, if any was obtained, was intended as an ad- 
vancement to said Elsberry’s wife, who was the complain- 
ant’s daughter, and was not a loan, and did not create a 
debt ; that the instrument now set up as a mortgage was 
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spread on the records “ merely t@r the purpose of delaying 
creditors, and was executed, if at all, with that intent,” and 
never had any legal operation or effect; admitting that he 
had no knowledge of the deed executed to him as trustee by 
said Elsberry, until after the death of said grantor; admit- 
ting, also, that said Elsberry remained in the possession of 
said land until his death, and asserting that he always 
claimed it as his own, subject only to the respondent’s 
rights under a mortgage executed to him by said B. H. Els- 
berry. This mortgage, which was made an exhibit to the 
answer, was signed by said b. H. Elsberry and wife; was 
dated the 29th February, 1868, and admitted to record on 
the day of its date; contained the usual covenants of war- 
ranty of title, and against incumbrances; purported to be 
given to secure the payment of a promissory note for $3,300, 
due and payable to said A. F. Elsberry, and contained a 
power of sale on default. Tne answer alleged, that the con- 
sideration of this note was money which the respondent had 
sam as the surety of said B. H. Elsberry, on a guardian’s 
ond executed in 1856; that the lands were sold under this 
mortgage, and bought in by the respondent: and that Mrs. 
Elsberry, the widow of said B. H. Elsberry, delivered the 
possession to him under this purchase. He also pleaded the 
statute of limitations of ten years, and the staleness of the 
complainant’s demand ; and demurred to the bill, because 
these facts appeared on its face, and because it showed that 
the instrument set up in the bill as a mortgage had never 
been delivered. Answers were also filed by the other defend- 
ants, denying the execution and validity of the complainant’s 
mortgage, pleading the statute of limitations of ten years, 
and demurring to the bill for want of equity. 

The chancellor overruled the demurrer and the plea, and 
held the complainant entitled to rekef; citing the case of 
Burt v. Cassety, 12 Ala. 734, as conclusive on the question of 
delivery. From this decree the defendants appeal, and here 
assign it as error, together with several rulings on objections 
to testimony, which require no notice. 


Txos. M. Arrincton, and Tuos. H. Warrs, for appellant. 
Delivery is essential to the validity of a mortgage, and is 
as necessary as the signature of the mortgagor. There must 
be delivery and acceptance, or proof of facts from which the 
law will presume acceptance. Registration does not, of 
itself, operate as a delivery, nor does it supersede the neces- 
sity of proof of delivery. A delivery to the recording officer, 
for registration, may sometimes operate as a delivery, as 


between the parties themselves; but, as against third per- 
Vou, LXv. 











1880. J OF ALABAMA. 339 


{Elsberry v. Boykin.} 


sons, who have acquired an interest in the property, actual 
acceptance must be shown, and will not be presumed from 
the mere fact that the mortgage is benefitial to the mort- 
gagee; and his subsequent acceptance will not be allowed to 
relate back, to the prejudice of the rights which have inter- 
vened.—Jones on Mortgages, $$ 84, 85, 539; Fuller v. Hollis, 
57 Ala. 435; Evans v. White, 53 Indiana,1; Hawkins v. Pike, 
105 Mass. 560; Freeman v. Peay, 23 Ark. 439; Bell v. Far- 
mers’ Bank, 11 Bush, Ky. 34; Woodbury v. Fisher, 20 Indiana, 
387 ; Jackson v. Phipps, 12 Johns. 421; Foster v. Beardsley, 
57 Barbour, 505; Bullard v. Hinckley, 5 Greenl. 276; Hoadley 
v. Hadley, 48 Indiana, 452 ; Thayer v. Stark, 6 Cush. Mass. 11. 

The bill, which must be presumed to state the facts as 
favorably for the complainant as the truth would allow, does 
not allege that the mortgage was ever delivered in fact: it 
only states facts from which the court is asked to presume 
delivery and acceptance, as matter of law; but neither these 
allegations, nor the facts proved in support of them, show 
such a delivery or acceptance as can prevail over the inter- 
vening rights of A. F. Elsberry, acquired in good faith, and 
for valuable consideration. Until there{ was an actual 
acceptance, the instrument was a mere power, subject to 
be revoked by the maker; and the subsequent mortgage to 
A. F. Elsberry was a revocation of it.— Ashley v. Robinson, 
29 Ala. 12; Townsend v. Harwell, 18 Ala. 301; Benning v. 
Nelson, 23 Ala. 801. And if there was no express revocation 
of it, the death of the maker operated a revocation. Besides, 
at the time this instrument was thus spread upon the records, 
the land was in the possession of Mrs. B. H. Elsberry, the 
wife of the grantor, holding under the deed to A. F. Elsberry 
as a trustee for her; and the instrument was therefore void. 
Holding v. Chapman, 60 Ala. 522; Bernstein v. Humes, 60 Ala. 
582; Nelson v. Dexter, 6 Ala. 

The conduct of all the parties, through a series of years, 
shows that no mortgage was in fact executed, or was intended 
or expected to be executed. The relationship of the parties 
would authorize the inference that the money was intended 
as an advancement to Mrs. Elsberry, from her father ; and 
this inference is strengthened by the execution of the deed 
of trust for her benefit, a few months afterwards, and by the 
facts that Boykin never made any inquiry about his expected 
mortgage, and remained in ignorance of it until long after the 
death of his debtor, when his attention was first called to it 
by A. F. Elsberry. The bill to foreclose, setting up this 
instrument as a mortgage, was filed more than ten years 
after the accrual of the right, and after the asserted debt 
was barred by the statute of limitations. The mortgage 
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being subsequent to the execution of the deed of trust for 
the benefit of Mrs. Elsberry, and no fraudulent intent being 
alleged or proved, it can not prevail over that conveyance. 
A. F. Elsberry claims, on the other hand, under a mortgage 
in which Mrs. Elsberry joined; possession was delivered to 
him under his mortgage, in recognition of his rights; and 
his possession, with that of his grantors, has continued un- 
interrupted for more than twelve years. Ten years is the 
statutory bar to an action to recover the possession of the 
lands, and the same limitation must prevail in equity. The 
defendants invoke, also, the equitable bar applied to stale 
demands, which is peculiarly singed to the facts of this case. 


H. C. Sempie, and Ciopron, Hersert & CHAMBERS, contra, 
relied on the case of Burt v. Cassety, 12 Ala. 734, as conclu- 
sive on the question of delivery. 


BRICKELL, C. J.—There are several points raised by 
the assignments of error, the more material of which respect 
the delivery of the mortgage sought to be foreclosed, and, if 
there was delivery, the operation of the statute of limita- 
tions on the right of foreclosure. These do not depend 


upon any controverted questions of fact, and are to be 
decided without reference to any of the evidence which was 
the subject of exception, either because of the incompetency 
of the witnesses, or upon any other ground; and if these 
points are resolved in favor of the appellee, it is unnecessary 
to pass upon any other questions. 

Delivery is an incident essential to the execution of a 
mortgage, or other conveyance of real estate. Without it, 
there is no mortgage ; and, generally, it is only from the 
delivery that it takes effect, and becomes an irrevocable con- 
veyance, and a valid, operative security. No formality, no 
particular words, no certain acts, are essential to a valid 
delivery of a deed. The fact rests in intention, and is to be 
collected from all the acts and declarations ot the parties, 
having relation to it. It may be actual, by a transter of the 
conveyance, signed and attested, or acknowledged, from the 
manual possession of the mortgagor, to the manual pos- 
session of the mortgagee, though not a word is spoken ; or, 
it may be by saying something, and doing nothing ; as, when 
the mortgage, signed and attested, or acknowledged, is lying 
on a table, and the mortgagor should say, “ There is your 
mortgage,” or, “There is your deed,” or, “ That paper is 
sufficient for you;” or any other words, clearly signifying 
the mortgagor’s intention to part with dominion over it, and 


to pass it to the mortgagee. Whenever there is a clear 
VoL. LXv. 





1880. ] OF ALABAMA. 341 
[Elsberry v. Boykin. ] 


manifestation of the intention of the grantor in a deed, in 
all other respects properly executed, to part with the pos- 
session and dominion of it, and to transfer it to the grantee, 
the delivery is complete. Jn traditionibus chartarum, non 
quod dictuin, sed quod factum est inspicitur.—2 Greenl. Cruise, 
564, title 32, ch. 2,n. 2. The delivery may be to a third per- 
son, for the grantee, and he will hold in trust for him. In 
this case, the deed is operative from the delivery to the 
third person, though it does not come the knowledge or pos- 
session of the grantee, until after the death of the grantor. 
Wheelwright v. Wheelwright, 2 Mass. 457; Hatch v. Hatch, 
9 1b. 307; Souverby v. Arden, 1 John. Ch. 240. And when a 
deed is for the benefit of the grantee, imposing on him no 
burdens or duties, the presumption is of his acceptance. If 
it is duly acknowledged and recorded, the presumption of 
delivery attaches, which can be repelled only by evidence of 
the actual dissent of the grantee— Warren v. Jacksonville, 
15 Ill. 236; Stewart v. Redditt, 3 Md. 67; Mitchell v. Ryan, 
3 Ohio, N. S. 377. 

The mortgage, on its face, purports to be signed, sealed ,and 
delivered, and onthe day of its date was acknowledged 
before, and certified by the probate judge, by whom it was 
duly recorded. It never again passed into the possession of 
the mortgagor. There are no burdens imposed on the 
mortgagee—no extension of the day of payment of the 
mortgage debt. Benefit only could accrue to him from its 
acceptance. The fair and reasonable presumption is, that 
when the mortgagor signed and sealed the mortgage, 
acknowledged its execution, and delivered it to the judge of 
probate, for registration, he intended to part with dominion 
over it, and to transfer dominion to the mortgagee, so that 
to him it would enure, and operate as a muniment of title, 
and a valid security for the debt. It is instruments per- 
fected and consummated by signing, sealing, and delivering, 
which are authorized to be recorded, and not imperfect, 
revocable instruments. If the mortgage imposed burdens 
or duties on the mortgagee—if it stipulated for forbearance 
of the mortgage debt, or the suspension of any existing 
right of the mortgagee—there might be some room for 
insisting upon some other evidence of acceptance by the 
mortgagee than is disclosed. But, when benefit only can 
accrue, acceptance ought to be presumed, until there is evi- 
dence of actual dissent. 

The case is much stronger than that of Garnons v. Knight, 
5 Barn. & Cress. 671, in which a mortgage was duly signed 
and sealed, in the absence, and without the knowledge of the 
mortgagee, the mortgagor saying, “I deliver this as my act 
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and deed,” and retained possession of it. Without hesita- 
tion, the court pronounced it a valid conveyance, referring to 
many authorities, which support the proposition, that where 
an instrument is formally signed, sealed and delivered, and 
there is nothing to qualify the delivery but the retention of 
possession of it by the grantor—nothing to show that he did 
not intend it to operate immediately—delivery to the party 
who is to take by it, or to any person for his use, is not 
essential. Here, there is not only the signing and sealing of 
the mortgage, and the acknowledgment of its execution, but 
the delivery of it for registration as a perfected instruament— 
the parting wholly with possession and dominion ofit. From 
that time, it enured and operated as a muniment of title, 
and a valid security to the mortgagee, though he was not 
informed of its existence until after the death of the mort- 
gagor, unless, on being informed of it, he had unequivocally 
manifested his dissent from it. 

2. The mortgage being duly recorded, the registration 
operated as notice to subsequent purchasers, or mortgagees ; 
and they could avail themselves of the statute of limitations 
as a bar to a foreclosure, only under the same circumstances, 
which would be available to the mortgagor. There is no 
room, under the facts shown, upon which the subsequent 
mortgagee can invoke the benefit of the statute of limitations. 
If the mortgagor had remained in possession, not disclaim- 
ing the title of the mortgagee—not asserting a possession 
inconsistent with, and hostile to that title, so openly and 
notoriously that knowledge of it would be imputed to the 
mortgagee—it could not be insisted that the possession was 
not subordinate to the mortgage, and that the mere delay of 
the mortgagee to enter, or to foreclose, would afford room 
for the operation of the statute. The statute operates on 
adverse, hostile possessions ; not on permissive possessions, 
in subordination to the title of the true owner. The sub- 
sequent mortgagee, purchasing with the notice which regis- 
tration affords, acquired only the equity of redemption—the 
right and estate the mortgagor could lawfully alien and 
convey. To the possession he was entitled, until the senior 
mortgagee entered, or foreclosed. The possession was not 
inconsistent with, or hostile to the title of the senior mort- 
gagee. It was in subordination to it, until there was an open, 
notorious disclaimer of it, and the assertion of an incon- 
sistent hostile possession.— Boyd v. Beck, 29 Ala. 703. 

These conclusions compel an affirmance of the decree of 
the chancellor, without considering the assignments of error. 


Srong, J. not sitting, having been of counsel. 
Vor, LXv. 
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Fellows v. Lewis. 


Bill in Equity by Creditors, to set aside Fraudulent Conveyances 
by Deceased Debtor. 


1. Grants of administration in different jurisdictions.—When a decedent 
leaves property in different States or jurisdictions, and letters of administra- 
tion on his estate are granted in each, each administrator has the same power 
and authority over the property within the jurisdiction which granted his let- 
ters, that properly pertains to a domiciliary administrator, and must be gov- 
erned in the administration of the assets, and also in making settlements, by 
the rules and forms prescribed by that jurisdiction ; nor will resident credit- 
ors in any jurisdiction be permitted to suffer any wrong or injury in the 
distribution of the assets there, in favor of creditors who reside in another 
jurisdiction, 

2. Same: rights of creditors.—The decedent having died in Alabama, where 
he resided, leaving property here, and also in Kentucky, the creditors residing 
here, and prosecuting their claims against his estate in Kentucky, can not 
be required to exhaust the assets found there before proceeding against the 
property here, or before attempting to subject in equity here property fraudu- 
leutly conveyed by the decedent in his life-time ; but, while having a right to 
pursue their remedy in each jurisdiction at the same time, they can have but 
one satisfaction, and may be required to exhaust the other assets here before 
subjecting the property conveyed. 

3. When creditor may come into equity. —The creditors of a deceased debtor 
may come into equity, to reach and subject property fraudulently conveyed 
hy him in his life-time, whenever there is a deficiency of assets in the hands 
of his personal representative, without first exhausting their legal remedies. 

4. Voluntary conveyance; validity of.—As against the existing creditors 
of the grantor, a voluntary conveyance is constractively fraudulent and void. 
5. Two writings construed as one; registration of conveyance reserving benefit 
to grantor.—A conveyance of lands purporting to be executed ‘ in considera- 
tion of a certain contract in writing this day entered into between ” the grant- 
or and the husband of the grantee, and the said written contract, relating to 
the same subject-matter, are to be construed together as one entire contract 
and transaction ; and if the deed is absolute and unconditional, while the 
written contract reserves to the grantor a substantial benefit and interest, 
the failure to record the latter avoids the conveyance as to existing 
creditors, 

6. Voluntary conveyance of homestead.—A voluntary conveyance of his 
homestead by a debtor is not constructively fraudulent as to his creditors, 
since they can not be injured by it; but, on his death, unmarried, leaving 
neither wife nor child, his right of exemption ceases, and the property may 
then be subjected by his creditors. 

7. Insolvent estate ; removal of settlement into equity.—The original bill hav- 
ing been filed by creditors of a deceased debtor, whose estate had been de- 
clared insolvent, seeking to set aside, as fraudulent and voluntary, convey- 
ances mide by the debtor while living, and to subject the property conveyed 
to the satisfaction of their debts ; and the defendant having filed a cross-bill, 
asking that the creditors be required to exhaust the other assets before sub- 
jecting the property so conveyed to them ; held, that under the general prayer, 
contained in each bill, the settlement of the estate was properly removed into 
the court, in order that the assets might be administered on this equitable 
principle. 
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AppEaL from the Chancery Court of Dallas. 

Heard before the Hon. CHartes Turner. 

The origival bill in this case was filed on the 6th August, 
1877, by William H Fellows, as the administrator de bonis 
non of the estate of Thornton B. Goldsby, deceased, John H. 
Chapman, John F. Blevins, and others, creditors of Ben. 
Edwards Grey, deceased, against John White, as the person- 
al representative of the estate of said Grey, and against 
Charles T. Lewis and his wife, Henrietta M. Lewis; and 
sought to set aside as fraudulent, either actually or construc- 
tively, several conveyances of property made by said Grey 
to said Lewis and wife, as hereinafter more particularly de- 
scribed, and to subject the property to the satisfaction of the 
complainants’ several debts. Said Grey died in Dallas coun- 
ty, where he resided, on the lst March, 1875; and _ his last 
will and testament was there duly admitted to probate. On 
the 27th December, 1876, his estate was regularly declared 
and decreed insolvent. All the creditors who joined in the 
bill as complainants were residents of Alabama. 

The conveyances sought to be set aside, copies of which 
were made exhibits to the bill, were the following: 1. A 
deed dated the 5th December, 1874, by which said Grey 
conveyed to Mrs. Lewis the tract of land on which he re- 
sided, and which contained eight hundred acres. This deed, 
which was duly admitted to record on the 14th December, 
1874, on the acknowledgment of the grantor, purported to 
be executed “in consideration of a certain contract in 
writing, this day entered into between Charles T. Lewis, hus- 
band of Henrietta Lewis, and myself” [said Grey], “and in 
further consideration of the sum of one dollar to me in hand 
paid by said Henrietta Lewis” ; and it contained no coven- 
ants of warranty, except such as might arise from the use of 
the words grant, bargain, und sell. 2. .A deed dated the 14th 
December, 1874, by which said Grey conveyed to Mrs. 
Lewis, on the recited consideration of $600, three lots in or 
near the city of Selma, each containing four acres ; and which 
was attested by two witnesses, but does not appear, as copied 
in the transcript, to have been acknowledged, proved, or re- 
corded. 3. The “contract in writing” between Grey and 
Lewis, referred to in the first deed to Mrs. Lewis as consti- 
tuting its consideration, which was signed by said Grey and 
Lewis, attested by two witnesses, and in the following words : 

“ Know all men by these presents, that in consideration 
that Ben. Edwards Grey has this day conveyed to 
my wife, Henrietta Lewis, his plantation in Dallas county, 
Alabama, known as the ‘Jones Place’, and for the further 


consideration of the property which, by the provisions 
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of this contract, has come into my possession and 
ownership this day, as hereinafter set forth, I do hereby 
agree to live on said plantation, and to give all my 
time and personal attention to the cultivation of, and the 
carrying on of the affairs and business of said plantation, at 
my own expense, and to pay over to the said Ben. Edwards 
Grey, on or before the first day of January of each year, one- 
half of the net profits made from cultivating said place, with 
the reservations aad restrictions hereinafter set forth. I 
further agree to board, free of charge, the said Ben. Edwards 
Grey, his two horses, and servant, at my residence on said 
place. It is understood and agreed that, in making the esti- 
mate as to what portion of the expense of carrying on said 
place said Grey is to pay, in order properly to make up the 
estimate of net profits, the said Grey is to be charged with 
only one-half of the overseer’s wages and expenses, with one- 
half of the expenses and wages of those hands who may be 
worked on said plantation for wages, and with one-half of 
the bagging and ties ; but he is in no instance to be charged 
with any portion of the expenses of the hands who may be 
worked in squads. Grey has this day turned over to the 
said Lewis all the mules, cattle and sheep, the wagons, farm- 
ing implements, &c., now on this plantation ; also, all the corn 
and provender; and it 1s understood and agreed that, as 
Grey furnishes all the corn and fodder for the first year of 
this contract (1875), he is not to be charged in any future 
year with any portion of costs or expenses of the corn and 
provender ; and all such, for future years, is to be furnished 
by Lewis at his own expense, over and above what may be 
raised on the plantation. If it should so happen that said 
plantation should, in any year, fail to make any net profits, 
Grey is not then, in any event, or under any circumstances, 
to be liable for any part of said losses or expenses ; for said 
Lewis is to have, from this day, entire and sole control of the 
management of said plantation, but is not to be paid by said 
Grey anything for his services, except as above provided. 
None of the stock or property belonging to the plantation is 
to be removed therefrom, or used for any other purpose, ex- 
cept in carrying on the undertakings of this contract during 
the continuance of this contract. This contract is to go into 
effect this day, and is to be binding on the executors and 
representatives of said Lewis, and is to continue in force 
during the life-time of said Grey; provided, however, that 
should Grey’s death occur after the first day of April of any 
year, then this contract extends to the end of that year, just 
as if he had died on the last day of that year. Said Lewis 
is to have and to hold all of said stock, wagons, mules, corn 
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provender, implements, gins, and every species of property 
on said plantation, as his own property, and is to take 
full possession and ownership of the same this day; pro- 
vided, that Grey reserves the right to dispose of his horses, 
and buggy, and carriage he may have at his death. In 
making up the account at the end of each year, to show net 
profits, it is agreed and understood that Grey is to be 
charged with no part or portion of any of the expenses, ex- 
cept those hereinabove specified as to be charged to him. 
Witness our hands and seals,” «e. 

The bill alleged that, at the time these several conveyan- 
ces were executed, said Grey was indebted to the several 
complainants in the amounts stated in the bill, and was 
greatly embarrassed, and was pressed by his creditors ; that 
his pecuniary condition was well known to said Lewis and 
wife, Mrs. Lewis being his niece ; that the deeds and contract 
conveyed all his property in Alabama; that the conveyance 
of the town lots recited a simulated consideration, and was 
in fact without any valuable consideration whatever ; that 
the conveyance of the plantation, and the written contract 
referred to in it, were executed at the same time, and as 
parts of one and the same transaction ; that they were fraud- 
ulent, in fact and in law, as against the complainants, 
because the consideration was grossly inadequate, and be- 
cause a secret benefit was thereby reserved to the grantor, 
which did not appear on the face of the recorded deed, and 
because the transaction was intended to shield Grey’s prop- 
erty from the claims of his creditors. 

Lewis and wife filed a joint answer. They admitted that 
Grey owed some debts at the time he executed said several 
conveyances, but denied that he was embarrassed ; denied, 
also, that the deeds conveyed all his property in Alabama ; 
and alleged that he then had a valid claim against the United 
States for more than one hundred bales of cotton, on which 
he expected to reatize about $15,000, and a valid claim 
against the Mobile Trade Company for about fifty bales of 
cotton, which was then in suit (reported as Grey’s Executor 
v. Mobile Trade Company, 55 Ala. 387), besides other prop- 
erty and claims, and a considerable estate in Kentucky, 
greatly exceeding in value the amount of his debts. They 
admitted that the conveyance of the town lots was without 
valuable consideration, but denied that it was executed with 
any fraudulent intent ; and alleged that the lots were of but 
very little value, and that neither of them knew anything 
about it until the delivery of the deed, and supposed it was 
only a part of Grey’s general plan by which he sought to 


relieve himself entirely of the cares of business, and in pur- 
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suance of which the contract and deed for the plantation 
were executed. As to this contract and conveyance, they 
-denied all fraud in fact or in law, and alleged that it was 
valid, and founded on an adequate consideration ; that 
Grey’s health had become infirm, and he found himself 
unable to superintend his plantations and other business 
affairs ; that respondents were residing in Kentucky, in 
August, 1874, when said Grey, who was the uncle of Mrs. 
Lewis, induced them to remove to Alabama, and to reside 
with him on his plantation, in order that said Lewis might 
assist him in the management of his business, as far as 
possible, and that Mrs. Lewis might wait upon him in his 
declining years and ill health; that he then proposed and 
promised, if they would so remove, to make the deed and 
contract afterwards executed in pursuance of his promise ; 
that they removed to Alabama, at great expense, in consid- 
eration of Grey’s said promise, and fully complied with all 
the stipulations of the contract up to the time of his death ; 
that they then knew nothing of Grey’s pecuniary embarrass- . 
ment, if he was in fact embarrassed, but knew that he was 
possessed of a large estate in Alabama, and also in Ken- 
tucky. They alleged, also, that the complainants had all 
filed their debts as claims against the estate of said Grey, 
and had instituted legal proceedings in Kentucky, to sub- 
ject the property there to the satisfaction of their debts, as 
might be done by the statutes of that State ; and claimed that 
a part ofthe plantation, including the dwelling-house and one 
hundred and sixty acres of land, was the homestead of said 
Grey at the time said deed and contract were executed, and 
when the complainants’ debts were contracted, and was not 
subject to the payment of his debts, though he might lawfully 
convey it as by said deed it was conveyed. And they filed 
a cross-bill, asking that the homestead might be secured to 
them, if the residue of the plantation should be held liable to 
the complainants’ debts; avd that the complainants might 
be required to exhaust all the other assets in Alabama, and 
also the property in Kentucky which might not be taken by 
resident creditors there, before subjecting any of the prop- 
erty conveyed to either of the respondents. 

On final hearing on pleadings and proof, and on demurrers 
and motion to dismiss ;for want of equity, the chancellor 
held—Ist, that the conveyance of the town lots, being purely 
voluntary, was constructively fraudulent in law, as against 
the complainants, whose debts were created before the exe- 
cution of said conveyance ; 2d, that the conveyance of the 
plantation, and the written contract between Grey and 

Lewis, being construed together as parts of one and the same 
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transaction, and considered in connection with the proof of 
Grey’s pecuniary condition at that time, and all ‘the attend- 
ant circumstances, were also constructively fraudulent, be- 
cause not founded on a valuable consideration, though no 
fraudulent intent could be imputed to the parties: 3d, that 
the claim of homestead, as set up in the cross-bill, could not 
be sustained; 4th, that the defendants were entitled, under 
the cross-bill, to require that the complainants should ex- 
haust all the assets of Grey’s estate in Alabama, and also 
all the assets against which they were proceeding in Ken- 
tucky, before they could subject any of the property con- 
veyed to the defendants; and, 5th, that the administration 
of Grey’s estate should be removed into the Chancery 
Court, in order that it might be there settled, and the ac- 
counts stated, according to the principles declared in the 
opinion. 

From this decree each party appeals, and each assigns 
errors in this court. The errors assigned by the complainants 
_ are: Ist, that the chancellor erred in not holding the con- 
veyances t» be fraudulent in fact, as well as in law; 2d, in 
holding that the complainants must have the assets of Grey’s 
estate in Alabama distributed and exhausted, before they 
could subject the lands conveyed to Mrs. Lewis; 3d, in re- 
quiring the complainants to prosecute their suits in Ken- 
tucky, and to account for the assets they might there re- 
ceive, before proceeding against said lands ; 4th, in removing 
the settlement of Grey’s insolvent estate into equity ; 5th, in 
granting any relief under the cross-bill, and in overruling the 
demurrer to it. The cross-assignments of error by the de- 
fendants are: Ist, overruling the motion to dismiss the bill 
for want of equity; 2d, holding the conveyances to Mrs. 
Lewis to be constructively fraudulent ; 3d, holding that the 
conveyance of the plantation was voluntary; 4th, not sus- 
taining the claim of homestead ; 5th, removing the adminis- 
tration and settlement of Grey’s estate from the Probate 
Court. There were, also, assignments of error founded on 
the chancellor’s rulings on questions of evidence, which re- 
quire no notice. 


Perrus & Dawson, Brooks & Roy, and Fettows & Jonny, 
for the complainants.—1. A voluntary conveyance is fraudu- 
lent and void, as against existing creditors.—Cato v. Easley, 
2 Stew. 214; Miller v. Thompson, 3 Porter, 196; Gannard v. 
Eslava, 20 Ala. 732; Bump on Fraudulent Conveyances, 2d 
ed., 269. When the vendor is insolvent, or greatly indebted, 
mere inadequacy of price is a badge of fraud, and may be so 


gross as to enforce the conviction that such a sale could not 
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have been made in good faith.— Borland v. Mayo, 8 Ala. 117; 
Prosser v. Henderson, 11 Ala. 487; Bibb v. Freeman, 59 Ala. 
612. Under these authorities, there can be no controversy 
as to the conveyance of the town lots, which recites a simu- 
lated consideration, and is admitted to be without any valu- 
able consideration whatever. The conveyance of the plan- 
tation, and the written contract between Grey and Lewis, 
are to be construed as parts of one and the same transac- 
tion.—Sewall v. Henry, 9 Ala. 30; Strong v. Brewer, ‘17 Ala. 
712; Byrne v. Marshall, 44 Ala. 355. Thus construed, the 
transaction was a gift, under the authority of Bibb v. Free- 
man (59 Ala. 612),—a case which closely resembles this. 
These instruments, thus construed, are fraudulent and void, 
because the conveyance is absolute on its face, and yet the 
grantor reserves to himself, by the unrecorded contract, a 
support during life, and half of the net income of all the 
property.— Richards v. Hazzard, 1 Stew. & P. 156; Ticknor 
v. Wiswall, 9 Ala. 308; Montgomery’s Executors v. Kirksey, 
26 Ala. 185; Constantine v. Twelves, .29 Ala. 614; Reynolds 
v. Crook, 31 Ala. 636; King v. Kenan, 38 Ala. 71; Stokes v. 
Jones, 18 Ala. 734; Lukins v. Aird, 6 Wallace, 78. When con- 
sidered in connection with the evidence, the gross inadequa- 
cy of the consideration, if it can be treated as valuable at all, 
stamps the conveyance as fraudulent. By them, property 
worth about $14,000 is conveyed presently, and absolutely, 
in consideration of a promise by the grantees to support a 
feeble old man during life, and to give him one-half of the 
net profits each year, if he should live until April ; and, as he 
died in March, only a few months after the consummation 
of the contract, the consideration actually paid, for all this 
property, was the board of the grantor during these few 
months, out of his own property. 

2. The cross-bill is without equity, in either aspect in 
which it seeks relief. That the defendants cannot force 
Grey's creditors to go beyond the jurisdiction of the court, in 
search of assets out of which to obtain satisfaction of their 
debts, is settled by the decisions of this court.—Price v. 
Mazange, 31 Ala. 708 ; Richards v. Hazzard, 1 Stew. & P. 156 ; 
Snedecor v. Burnett, 9 Ala. 434. If the conveyances are held 
free from fraudulent intent, or fraud in fact, and the defend- 
ants bring other assets within the jurisdiction of the court, 
they may exonerate their property to that extent; but they 
must become the actors for this purpose.—Leonard v. For- 
cheimer & Lassabe, 49 Ala. 145. The claim of homestead, as 
asserted in the cross-bill, can not be sustained. Most of the 
complainants’ debts were created before the passage of tie 
act of April 23, 1873, and the claim of homestead must be 
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determined by the provisions of the constitution of 1868.— 
Wilson v. Brown, 58 Ala. 62; Gunn v. Barry, 15 Wallace, ' 
610. By that constitution, only eighty acres were exempted 
as a homestead, including the dwelling and appurtenances, 
“to be selected by the owner”; and if Grey had a right of 
homestead, it was never perfected by claim and selection. 
Moreover, his right of homestead, if he had perfected it, 
would have ceased at his death, leaving neither wife nor 
child. Ifthe proposition can be supported at all, that a 
homestead can not be the subject of a fraudulent sale or con- 
veyance, because creditors can not be thereby injured, it can 
— be applicable to a homestead which has been selected 
and set apart from other lands.—Stevenson v. White, 5 Allen, 
Mass. 148. Buta homestead can not be claimed out of 
property fraudulently conveyed.—Bump on Fraud. Convey- 
ances, 464. A deed void for fraud, as to part, is void as to 
all the property conveyed by it.—Ticknor v. Wiswall, 9 Ala. 
311; Hyslop v. Clark, 14 Johns. 464; Austin v. Ball, 
20 Johns. 442; 5 Cowen, 547; 4 Serg. 541. The claim of 
homestead, moreover, is inconsistent with the asserted valid- 
ity of the conveyance as a sale. 

3. The chancellor erred in removing the settlement of 
Grey’s insolvent estate into his court, ex mero motu. There 
was no prayer in either bill for the removal, and neither 
party asked it. The Probate Court had acquired jurisdic- 
tion of the settlement, and no special equitable reason for 
the removal was alleged or shown.—Gould v. Hays, 19 Ala. 
450; McNeill v. McNeill, 36 Ala. 115; Hill v. Armistead, 
56 Ala. 120; Weakley v. Gurley, 60 Ala. 409. 


SaTTERFIELD & YounG, and Lapstry & Netson, for Mrs. 
Lewis.—1l. The conveyance of the plantation to Mrs. Lewis, 
whether construed by itself, or in connection with the con- 
tract to which it refers, is supported by a consideration which 
is both valuable and adequate. Under the provisions of 
that contract, Lewis might have been ruined, if farming had 
proved unprofitable, since he was to bear all the losses, and 
yet was to divide the profits. Besides the possible loss and 
detriment to Lewis, and the money value of Grey’s board, 
the care and attendance bestowed on him by Mrs. Lewis, in 
his feeble health, was a very valuable consideration : as one 
if the witnesses said, “it was worth all that a person was 
able to pay forit.” The consideration of the deed, as recited 
and proved, is fully sustained by Waushburn v. Washburn, 
27 Conn. 424; Rockhill v. Spraggs, 9 Ind. 32; P. & M. Bank 
v. Borland, 5 Ala. 531; Borland v. Walker,7 Ala. 269. If the 
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VoL, LXV. 











1880.] OF ALABAMA. 351 


[Fellows v. Lewis.] 

as to the adequacy of the consideration would be different. 
Crawford v. Kirksey, 55 Ala. 292; 3 Washb. Real Property, 
320. But the facts in proof repel every suspicion of fraud, 
and show the utmost good faith on the part of both grantor 
and grantees. The amount of Grey’s debts was insignificant, 
when compared with the property which he possessed, both 
here and in Kentucky; and his anxiety to pay them, as 
proved by many Witnesses, was a subject of frequent dis- 
course. No secrecy attended any part of the transactions, 
and their provisions were generally known in the neighbor- 
hood. As to the town lots in Selma, there is no proof that 
Grey owed them on the 14th December, 1874, when the deed 
to Mrs. Lewis bears date; and no relief can be had as to 
them, in the present state of the pleadings and proof.— dlex- 
ander v. Taylor, 56 Ala. 60; 1 Dan. Ch. Pl. 362. 

2. The complainants might not have been required, in the 
first instance, to proceed against the assets in Kentucky ; 
but, having elected to do so, they will be held to their elec- 
tion. As upholding the principle of election in analogous 
cases, see Nunn v. Norris, 58 Ala. 204; Butler v. O’ Brien, 
5 Ala. 316; Pickens v. Yarborough, 30 Ala. 408; Williamson 
v. Foss, 33 Ala. 509. “The principle of election has been 
applied, also, where there was one suit in this country, and 
another for the same matter in a foreign court of competent 
jurisdiction.”—-1 Dan. Ch. Pl. 815-6. The special cireum- 
stances of this case, as disclosed by the record, “ create an 
equity justifying the court here in taking cognizance of mat- 
ters transacted by a foreign administrator,” as in the case of 
Wright v. Phillips, 56 Ala. 69. It is shown that there are 
very few creditors in Kentucky, and that, by the statutes of 
that State, the administrator here has the right to recover 
the residue of the assets for the Alabama creditors. 

3. The respondents were entitled to have all the assets of 
Grey’s estate in Alabama first subjected and distributed, as 
prayed in their cross-bill.— Leonard v. Forcheimer & Lassabe, 
49 Ala. 145. The original bill was wanting in equity, and 
should have been dismissed on motion, because it did not 
ask the removal of the settlement into equity for that pur- 
pose.—Pharis v. Leachman, 20 Ala. 662; Quarles v. Grigsby, 
31 Ala. 172; Filis v. State Bank, 30 Ala. 478; 1 Story’s 
Equity, 399, § 371. 





STONE, J.—Although it is true decedents can leave but 
one estate, in whatever different jurisdictions it may be 
situated, there may be, and often are, two or more different 

. administrations, if the property be in two or more States. 
The administration granted at the place of the last resi- 
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dence, is called the domiciliary administration ; but admin- 
istrators appointed in other jurisdictions have the same title 
in, and power over the property within their jurisdiction, as 
the chief administrator has over the property within his 
jurisdiction. Each, in the performance of his duties, must 
conform to the laws of the State in which he receives his 
appointment. When administration is granted on the estate 
of one decedent in two or more jurisdictions, the questions 
of State policy and the duty of the sovereignty are brought 
into requisition and exercise. The duty of the State to its 
own citizens requires that, to the extent of the assets within 
its jurisdiction, resident creditors, if there be such, shall 
suffer no wrong, and shall not be subjected to any discrimi- 
nations in favor of creditors residing within a different juris- 
diction, although it may be the State of the decedent’s last 
residence. Neither jurisdiction can force the other to yield 
to it precedence, or dictate to it in what manner it shall 
exercise its authority. “The rules of every empire, from 
comity, admit that the laws of every people, in force within 
its litaits, ought to have the same force everywhere, so tar as 
they do not prejudice the power or rights of other govern- 
ments, or of their citizens.” Comity goes no further than 
this.—Story’s Confl. Laws, § 29. So, in the matter of 
administering assets, and of making settlements, each admin- 
istrator must conform to the rules and forms prescribed in 
his own State, no matter how variant the rules and forms 
of the two States may be. . 

Mr. Grey died, having his last residence in Alabama. He 
owned property in this State, and also in the State of Ken- 
tucky. .There was, also, a valuable property in this State, 
conveyed by him shortly before his death, which his credit- 
ors claimed was liable to the satisfaction of their demands. 
The grounds on which this claim was founded were—first, 
that the conveyance was voluntary, and without valuable 
consideration ; and, second, that it was made with intent to 
delay, hinder, or defraud his creditors. These debts were 
contracted long before the making of the conveyances which 
the bill seeks to set aside. On this hypothesis, the admin- 
istrator could assert no power or right over this property, 
and the creditors alone could move in the matter. The 
defense set up by the cross-bill is, that decedent left ample 
property in the State of Kentucky, for the payment of his 
debts, and that most or all of the creditors, complainants in 
this suit; had instituted proceedings in Kentucky for the 
collection of their claims there. The prayer of the cross- 
bill is, that complainants be required to exhaust the assets in 
the State of Kentucky, which had not been conveyed by Mr. 
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Grey, before proceeding to subject the property in contro- 
versy, which had been conveyed to the complainants in the 
cross-bill. ‘Che chancellor took this view of the case, and so 
decreed. 

There is no question, that there was, and is, a deficiency 
of assets in the hands of the Alabama administrator, to 
pay the debts which this bill seeks to collect. This being 
the case, complainants had a clear right to file this bill. 
Pharis v. Leachman, 20 Ala. 662; Watts v. Gayle, Ib. 817 ; 
Bibb v. Freeman, 59 Ala. 612. We hold, also, that they had 
an equal right to proceed to collect their claims out of the 
Kentucky assets, and that pursuing one, did not disable 
them from prosecuting the other recourse. This might, and 
in many cases would become necessary, to prevent a failure 
of justice. Of course, there could be but one satisfaction. 
The case is not distinguishable, in principle, from several 
actions prosecuted against different persons liable on a 
several, or joint and several debt. A judgment may be 
recovered against each, but a payment of one is a_ satisfac- 
tion of all the plaintiff is entitled to. The chancellor erred 
in decreeing this relief on the cross-bill. . 

We think the conveyances to Mr. and Mrs. Lewis, as 
against existing creditors of Mr. Grey, must be pronounced 
voluntary, and, at least, constructively fraudulent.— Bibb v. 
Freeman, supra; Sandlin v. Robbins, 62 Ala. 477. 

But this question, as to the plantation conveyed to Mrs. 
Lewis, is presented in another aspect. The deed to Mrs. 
Lewis had the effect of rendering Mr. Grey’s estate insolvent, 
so fargas there were assets in the State of Alabama: The 
deed of December 5th, 1874, and the “certain contract in 
writing” therein referred to, of the same date, were executed 
at the same time, relate to the same subject-matter, and one 
is made a part consideration of the other. The two must 
be construed together, as constituting one transaction and 
one contract.—1 Brick. Dig. 386, § 169. The deed conveys 
to Mrs. Lewis a plantation of over 800 acres of land, “in con- 
sideration of a certain contract in writing this day entered 
into between Charles T. Lewis, husband of Henrietta Lewis, 
and myself |Grey], and in further consideration of the sum 
of one dollar, to me in hand paid by Henrietta Lewis.” The 
deed is absolute and unconditional on its face, and purports 
to convey the absolute, unconditional, and unincumbered 
title, “to have and to hold to the said Henrietta Lewis, her 
heirs and assigns, forever.” The deed was properly acknowl- 
edged on the 14th day of the same month, and was duly 
recorded in the proper office. The contract in writing that 
day executed between Grey and Charles T. Lewis, referred 
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to in the deed, reserves a very substantial benefit and inter- 
est to the grantor, Grey, to continue during his life. This 
contract in writing was not recorded. This avoided the 
deed as to existing creditors.—Code of 1876, § 2120; Mont- 
gomery v. Kirksey, 26 Ala. 172; Wiley, Banks & Co. v. 
Knight, 27 Ala. 336; Reynolds v. Crook, 31 Ala. 634; King 
v. Kenan, 38 Ala. 63. See, also, Bryant v. Young, 21 Ala. 
264; Hartshorn v. Williams, 31 Ala. 149; Sims v. Gaines, 
64 Ala. 392. So, the deed from Grey to Mrs. Lewis must be 
pronounced fraudulent in law, whether intentionally so made 
or not. 

One purpose of the cross-bill is, to assert in Mrs. Lewis, 
the grantee, a right to Grey’s homestead exemption in the 
lands conveyed. “As against debts contracted before April 
23, 1873 (See Pamph. Acts, 64), this claim, if valid, can not 
in quantity exceed eighty acres of the land. It is governed 
by the provisions of the constitution of 1868.—See JVilson v. 
Brown, 58 Ala. 62. The grounds on which this claim of ex- 
emption is based, are, that, at the time of the conveyance, 
Mr. Grey had his homestead and residence on these lands ; 
that the homestead was, in his favor, exempt from levy and 
sale for the payment of his debts ; that not being liable to his 
debts, his conveyance, even without consider ation, could not 
delay, hinder, or defraud his creditors, for they had no rights 
in the premises, of which such conveyance could deprive 
them. If this position be sound, then Mrs. Lewis’ claim and 
title are good ; for Grey’s deed to her is valid and binding 
between them, even though tainted with a fraudulent intent. 

This question has been a great many times before the 
courts of the country, and, in a large majority of cases, the 
ruling was against the right of the creditor to subject the 
homestead, merely because its owner and oc cupant had con- 
veyed his right to another, even though.the conveyance was 
voluntary, or made under circumstances which would ordi- 
narily stamp it as fraudulent. There can be no fraud, unless 
there are claims and rights which can be delayed and hin- 
dered, and which, but for the conveyance, could be asserted. 
The law takes no cognizance of fraudulent practices that 
injure no one. Fraud without injury, or injury without 
fraud, will not support an action. Unless they co-exist, the 
courts are powerless to render any relief.— Castle v. Palmer, 
6 Allen, 401; Legro v. Lord, 10 Me. 161; Foster v. McGregor, 
11 Ver. 595 ; Danforth v. Beattie, 43 Ver. 138; Crummen v. 
Bennett, 68 N. G. 494; Sears v. Hanks, - Ohio St. 298 ; 
Vaughan v. Thompson, 17 Ill. 78; Muller v. Inderreiden, 79 
Ill. 382; Anthony A. C. Co. v. Wade, 1 Bush, Ky. 110; Mar- 
ton v. Rayan, 5 Bush, Ky. 334; Lishy v. Perry, 6 Bush, Ky. 
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515 ; Knevan v. Specker, 11 Bush, Ky. 1; Vogler v. Mont- 
gomery, 54 Mo. 577; Smith v. Brunsey, 33 Mich. 183; Hugu- 
nin v. Dewey, 20 Iowa, 368; Drentzer v. Bell, 11 Wisc. 114; 
Pike v. Miles, 23 Wisc. 164; Murphy v. Crouch, 24 Wise. 365 ; 
Succession of Cottingham, 29 La. Ann. 669; Edmonson v. 
Meacham, 50 Miss. 34; Wood v. Chambers, 20 Texas, 247; 
McFarland v. Goodman, 6 Bissell, 111; Cox v. Wilder, 2 Dil- 
lon, 45; Smith v. Kerr, Ib. 50. The following cases hold the 
contrary doctrine ; but in some of them, it will be seen, the 
facts were different: Gofzler v. Saroni, 18 Ill. 511; Currier 
v. Sutherland, 54 N. H. 475; Henry’s appeal, 29 Penn. St. 219. 

In the cases cited above, negativing the liability of the 
homestead which has been fraudulently conveyed, the reasons 
given are substantially as follows. The property, homestead, 
is not liable to seizure under execution, and, therefore, a 
conveyance of it is a question in which the creditor has no 
interest. It was not liable, before conveyance, to the claim 
he asserts ; and the conveyance, though fraudulent, puts the 
creditor in no better condition than he was in before. If the 
conveyunce is set aside as fraudulent, this leaves the home- 
stead as if no attempt had been made to convey it, so far as 
any claim can be asserted by the creditor. It is void as to 
him, ,to all intents and purposes. He cannot be heard to 
say, in one and the same breath, that the conveyance is void, 
in its attempt to devest title out of the debtor, but is valid in 
destroying the homestead right. He can not claim both 
under ana against the conveyance ; under it, as a valid part- 
ing with the homestead right; against it, as an abortive 
effort to pass title out of the debtor. It must stand, as 
to him, as if no conveyance had been attempted. 

The case of Cox v. Wilder, 2 Dillon, 45, was a suit by an 
assignee in bankruptcy, to set aside as fraudulent a deed by 
the bankrupt and his wife, conveying a body of lands. The 
deed was pronounced fraudulent, and was set aside. The 
question was, did these: proceedings bar the dower-right 
of the wife? The rule as to dower is said to be the rule as 
to homestead.—Thompson on Homestead, sections, 405 to 
409. Ditton, J., with his accustomed force,said : “ We solve 
the question here presented as to dower, when we determine 
under whom the assignee claims, and to whose rights he 
succeeds. . . He claims not under, but adversely to the 
deed of Wilder. He succeeds to all the interests of the 
bankrupt, and represents his creditors, so far as to enable 
him to attack conveyances made by the bankrupt in fraud of 
their rights. He claims that the deed is void as to creditors, 
and on this ground alone he attacks it; and upon this 
ground alone has he any right to the property. He says it 
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is void as to creditors, because fraudulent, and for this rea- 
son asks to be invested with the title which it fraudulently 
conveyed. He cannot claim wnder it, and must claim against 
it. When it is decreed to be fraudulent and void at his 
instance, how can he set it up to defeat the right of the wife 
to dower? Such a position involves this inconsistency, viz., 
that it asks that the same instrument be held void as to cred- 
itors, and then in their favor held valid as to the wife.” In 
another place he says: “Similar considerations, in my judg- 
ment, apply to the homestead right.” 

Lishy v. Perry, 16 Bush, Ky. 515, was a case of homestead 
conveyed, which creditors sought to subject to their de- 
mands, for alleged fraud inthe conveyance. The court said : 
“Whatever may have been his intention in making the con- 
veyance to Clayton, it can not be said that any legal right of 
the appellants was violated by the conveyance of property 
which was exempt from liability to sale for their debt.” 

The deed under which Mrs. Lewis claims was, as we have 
said, executed on the fifth day of December, 1874. Mr. 
Grey, the grantor, died three months afterwards, and long 
before the bill in this case was filed. Neither at the making 
of the deed, nor at the time of his death, had he wife or 
child. He had his domicile on the lands in controversy, 
when he made the conveyance; and was entitled to a home- 
stead exemption therein, under the constitution of 1868. 
What was the duration of his homestead claim? Did he hold 
the homestead by a tenure different from that by which he 
held his other lands? and if so, in what respect different? 
His title to the entire tract was a fee. The constitution and 
statute declare, that the homestead “ shall be exempted from 
sale on execution, or any other process from a court, for any 
debt contracted since the thirteenth day of July, 1868, or 
after the ratification of this constitution.” Mr. Grey, as we 
have seen, left neither wife nor child surviving him. Sup- 
posing he had died the owner of the homestead, without 
conveying it, what would have been its status ? how held, and 
by whom held, after his death? Would its exemption from 
sale on execution, or other process of a court, for debt, have 
adhered to it, in the hands of his next of kin, as‘heirs at 
law? If so, then the homestead would have passed by 
descent to his heirs at law, and could not have been taken 
possession of, or utilized by his personal representative in 
the payment of his debts, although his estate otherwise might 
be insolvent. No one ever supposed that, on the death of a 
landholder, having a homestead, leaving neither minor child 
nor widow, the descent of the homestead is governed by rules 
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landed estate. All go alike to the devisee, or heir, subject 
to a prime and paramount liability for the debts of the an- 
cestor. If decedent leave minor child, or widow, him surviv- 
ing, then the exemption is prolonged ; not otherwise.—Const. 
of 1875, Art. 10, sections 2, 3, 5; Code of 1876, §$ 2820, 
2821, 2840. The exemption of Mr. Grey’s homestead from 
his debts was only during his life. 

In the case of Chambers v. Sallie, 29 Ark. 407, the court 
said : “ The legal effect of the act is to create no new estate, 
but to protect the occupant of the land in the use and occu- 
pancy of the land so set apart as a homestead, during the 
time of such occupancy ; but, if abandoned, by removal or 
death, leaving neither wife or children to succeed to his 
rights, the rights of the judgment creditor would be fully 
restored.”—See, also, Norris v. Kidd, 28 Ark. 485. If we 
were to hold that, by Mr. Grey’s conveyance of the home- 
stead while he occupied it as such, he invested Mrs. Lewis 
with a fee exempted from his debts, notwithstanding the 
deed was voluntary or fraudulent, the result would be to 
accord to a conveyance, which all the authorities say is inop- 
erative against creditors, the wonderful power of converting 
a temporary exemption from debt, into a fee simple absolute. 
Upon a consideration merely good, he could not convey to 
her greater rights and greater exemptions than he had him- 
self. Although Mrs. Lewis could hold the homestead during 
the life of Mr. Grey, her authority and right ceased at his 
death, and the property then became liable to his debts. 
In other words, the conveyance vested in her all the rights 
in the homestead which he could assert against his credit- 
ors; nothing more. 

With the single exception of the error announced above, 
we concur in all the conclusions reached by the chancellor, 
in his very able and carefully prepared opinion. The con- 
veyances must be pronounced voluntary, and constructively 
fraudulent, as againt existing creditors.—Bibb v. Freeman, 
supra; Sandlinv. Robbins, 62 Ala. 477. We hold, also, there 
is no ground on which to claim homestead. We hold, too, 
that the chancellor did right in decreeing that the assets in 
the hands of the Alabama administrator must be first ex- 
hausted, before these creditors shall be allowed to sell the 
property conveyed to Mr. and Mrs. Lewis; and to enable 
the court to administer the assets on this equitable principle, 
we approve the order, removing the administration into the 
Chancery Court. This the chancellor was authorized to do, 
under the prayer for general relief, found in both the original 
and cross bill. 

The decree must be reversed on the errors assigned for 
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the complainants ia the court below, and the cause remanded, 
to be proceeded in according to the principles of this opinion. 
There is nothing in the cross assignments by Mrs. Lewis, 
and she can take nothing thereby. 


MeDonald v. Mobile Life Insurance 
Company. 


Bill in Equity for Foreclosure of Mortgages, Account, &e. 


1. Conelusiveness of decree in chancery.—A decree in chancery, like a 
judgment at law, when rendered on the merits, is final and conclusive, not 
only as to facts or issues actually decided, but as to all points necessarily in- 
volved in the matter adjudicated. 

2. Same.—Under a bill filed by a married woman, for the purpose of set- 
ting aside, as invalid, a mortgage execute 1 by her as a femme sole, under au- 
thority of a special statute declaring her a free-dealer, a decree dismissing the 
bill, rendered on a demurrer which went to the whole case, is conclusive as 
to the validity of the special statute, and estops her from attacking its consti- 
tutionality, in a subsequent suit to foreclose the mortgage. 

3. Purchase under judgment or decree afterwards reversed.—When a patty 
purchases lands under a judgment or decree, whether he be the original plain- 
tiff in the suit, or an assignee of the judgment or decree, he acquires only a 
defeasible title, liable to be defeated by a subsequent reversal of the judgment 
or decree ; and this rule obtains, whether the reversalis based on an amendable 
defect, or on one which is incurable. 


AppEAL from the Chancery Court of Jefferson. 

Heard before the Hon. Cuartes TurNER. 

The original bill in this case was filed on the 30th Octo- 
ber, 1874, by the Mobile Life Insurance -Company, a domes- 
tic corporation, against Mrs. Cynthia Ann McDonald, the 
wife of W. J. McDonald, who was described in the bill as 
“a femme covert, made a free-dealer by special act of the 
General Assembly of Alabama,” with several other persons ; 
and sought an account and foreclosure of several mortgages 
on town lots in Birmingham, executed by Mrs. McDonald. 
The complainant's mortgages were three in number, dated 
the 26th July, 1872, the 30th January, 1873, and the 30th 
February, 1873, respectively ; each of which was given to 
secure the payment of a promissory note executed by Mrs. 
McDonald to the complainant, of even date with the mort- 
gage, and contained a power of sale on default being made 
in the payment of the secured note. J. A. Going & Co. were 
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of another mortgage on the lots, dated the 10th February, 
1873, and executed by Mrs. McDonald and her husband to 
secure the payment of a promissory note due to one W. W. 
Brown, by whom the note and mortgage were assigned to 
said Going & Co. ; and several judgment creditors, whose ex- 
ecutions liad been levied on the lots, were also joined as de- 
fendants. The bill prayed an account and foreclosure of the 
several mortgages, an adjustment of the equities among all 
the parties, and a sale of the lots free from incum- 
brance. Decrees pro confesso were taken against all the de- 
fendants ; and the cause being submitted for final decree, on 
the bill and exhibits and the decrees pro confesso, the chan- 
cellor rendered a decree for the complainant, declaring that 
the amount due to the complainant, as computed and re- 
ported by the register in open court, was $2,427, and _ order- 
ing asale of the lands. From this decree Mrs. McDonald 
sued out an appeal to this court, and assigned as error, with 
other matters, the rendition of the decree against her “ with- 
out any proof that she was or had been relieved of the disa- 
bilities of marriage ;” and this court reversed the chancellor’s 
decree, on that ground, and remanded the cause, during the’ 
December term, 1876, as shown by the report of the case in 
56 Ala. 468-71. 

On the 1st March, 1875, before the former appeal was sued 
out, the register sold the land under the decree, the com- 
plainant becoming the purchaser, at the price of $2,035.75 ; 
and the sale was duly reported to the court, and by it con- 
firmed at the May term, 1875, before said appeal was sued 
out. After the reversal of the decree, and the remandment 
of the cause, the bill was amended, by setting out in full the 
special statute by which, as it averred, Mrs. McDonald was 
declared and made a free-dealer. Tuis statute, which was 
approved on the 2lst December, 1868, was entitled “ An act 
to constitute Susan M. MeNair, and others therein named, 
free-dealers” ; and by its provisions it declared Mrs. McNair, 
and nine other women therein named (“Cynthia Ann 
McDonald, of Hale county,” among them), to be free-deal- 
ers, with power to contract, to sue and be sued, &e., in their 
own names, as it sole and unmarried.—Session Acts 1868, 
p- 540. The amended bill alleged, also, that on the 13th 
October, 1874, (?) when complainant was about advertising 
said lots for sale under the powers of sale contained in said 
several mortgages, a bill for injunction was filed by Mrs. 
McDonald and her husband, seeking to enjoin the sale, and 
to have the mortgages declared void and inoperative, on ac- 
count of the invalidity of said special statute declaring her a 
free-dealer, and because her husband did not join with her 
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in the execution of them; and copies of the bill in that 
case, the defendant’s demurrer and answer thereto, and the 
chancellor’s decree dismissing the bill, were annexed to the 
amended bill as exhibits. j 

The bill in that case, as shown by the exhibits copied in 
the transcript, was filed (not on the 13th October, 1874, but) 
on the 17th December, 1873, by Mrs. McDonald and her 
husband, and sworn to by the husband. It sets out all the 
transactions between the insurance company and Mrs. Mc- 
Donald, originating in a loan to her, and subsequent smaller 
loans, to secure which the mortgages were given. As to 
these mortgages, the bill alleged, “that the only power of 
contracting or disposing of property, aside from such power 
as is given by the statutes of Alabama governing the sepa- 
rate estates of married women, is conferred upon her ” | Mrs. 
McDonald] “ by an act of the General Assembly of Alabama, 
approved December 21st, 1868, a copy of which is hereto 
attached as an exhibit, and prayed to be taken as a part of 
this bill. Wherefore complainants allege, that, inasmuch as 
said several notes and mortgages are not executed jointly by 
her and her said husband, the said mortgages do not operate 
‘a transfer of any title or interest in or to said lots, and are 
invalid for any purpose, and confer no power upon defend- 
ant to take possession of said lots, or to sell them for the 
satisfaction of the same,” &c.; “but, although said mort- 
gages are invalid, and confer no power of sale upon the de- 
endants, they cast a cloud on complainants’ title to said 
lots.” The prayer of the bill was, “that said mortgages be 
held and declared null and void, and that the same be deliv- 
ered up and cancelled” ; or, if the mortgages should be held 
valid, that a sale under them be postponed until the 26th 
July, 1874, in pursuance of an alleged agreement for exten- 
sion; and for other and further relief. The insurance company 
answered the bill, asserting that the money was loaned, and 
the mortgages taken as security for its repayment, on the 
faith of said special statute, which Mrs. McDonald and her 
husband producod and exhibited as authorizing her to make 
such contracts, “ and which, as they asserted, was the law of 
the land ;” and a demurrer to the bill, for want of equity, 
for misjoinder of complainants, and because there was an 
adequate remedy at law, was incorporated in the answer. 
The cause was submitted to the chancellor for decision, 
under a written agreement, “that the only question sub- 
mitted shall be, whether or not the said mortgages are valid, 
- having been executed by the said Cynthia Ann without join- 
ing her husband with her; in other words, that the cause 
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event of a decree adverse to the complainants, it shall be 
._ so framed as to restrain the advertisement of the sale of 
the property under the mortgage until the 26th July, 1874; 
and either party shall have the right of appeal to the Su- 
preme Court.” The cause being thus submitted, the chan- 
cellor held, that the bill was without equity; and he there- 
fore rendered a decree, dissolving the temporary injunction, 
and dismissing the bill. 

The amended bill, after setting out the proceedings had in 
said other suit, as above stated, alleged that no appeal had 
ever been taken from the decree dismissing said bill, and 
said decree was still of force; also, that the complainant 
(said insurance company) had become the purchaser of the 
lots, at the register’s sale, under the decree of foreclosure 
which was afterwards reversed by this court on appeal, and 
had been placed in possession after the confirmation of the 
sale, and had paid the taxes, and erected valuable improve- 
ments. And the bill then added: “ And this plaintiff, sub- 
mitting itself to the jurisdiction of the court, and praying 
that future litigation may be confined to the money in its 
hands, holds itself ready to bring said money into court, at 
the order of the court; but, should the court see fit to set 
aside said sale, then plaintift prays that, before doing so, the 
court will require said Cynthia A. McDonald, who is in- 
solvent, to refund to plaintiff all the moneys which it has ex- 
pended in the purchase of said lots, and for tie taxes, im- 
provements, and,repairs thereof ;” and for other relief. 

Mrs. McDonald and her husband filed a joint demurrer to 
the bill as amended —1st, for want of equity ; 2d, because 
the amendment was inconsisteut with the original bill ; 3d, 
because said special statute does not relieve Mrs. McDonald 
of the disabilities of coverture ; 4th, because said statute is 
unconstitutional ; and for other causes. The chancellor over- 
ruled the demurrer, holding that the decree in the former 
suit was conclusive as to the validity of said statute ; and 
said McDonald and wife declining to plead or answer, decrees 
pro confesso were entered against them, as had been entered 
against the other defendants. On final hearing, on the bills 
original and amended, with the exhibits, and decrees pro 
contesso, the ehancellor rendered a decree for the complain - 
ant, confirming the sale by the register, and vesting in the 
complainant all the right, title and interest, both at law and 
in equity, of all the parties to the suit, in and to the lots 
in controversy. 

From this decree Mrs. McDonald appeals, and assigns as 
error the overruling of the demurrer to the bill, the confir- 
mation of the register’s sale, and the final decree. 
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Terry & Lang, contra. 


SOMERVILLE, J.—The bill filed by the appellant, 
McDonald, on the 17th of December, 1873, in the Chan- 
cery Court of Jefferson county, was primarily intended to 
attack the validity of the mortgages executed by her to the 
appellee, for the foreclosure of which this suit was instituted. 
This bill was dismissed, on a demurrer being interposed to 
it, which went to the merits of the whole case, and no appeal 
was taken from the decree of dismissal. In that suit, it was 
competent for her to attack the constitutionality of the leg- 
islative act, making her a free-dealer. It was a point directly 
in issue, upon which depended the validity of the mortgages, 
and it was both material and traversable. It is as true of 
decrees in chancery, as of judgments at law, when rendered 
on the merits of a case, that they are final and conclusive, 
not only as to the facts or issues actually decided, but upon 
all points which were necessarily involved in the matter ad- 
judicated.—1 Greenl. Ev. § 528 ; Hutchinson v. Dearing, 20 Ala. 
798; Chamberlain v. Gaillard, 26 Ala. 504. Appellant is 
concluded from raising this question in this case, being 
estopped by the decree rendered in the former suit, which 
pronounced upon the validity of the mortgages, and from 
which she took no appeal. 

The chancellor erred, however, in not setting aside the sale 
of the lots which had been made under his former decree. 
No motion was necessary for this purpose. When the ap- 
pellee purchased the property, the title acquired was only a 
defeasible one, liable to be divested by a subsequent rever- 
sal of the decree under which the sale took place. It was 
the case of a pucchase by a party, and no question is pre- 
sented involving the intervening rights of third parties or 
strangers. The principle, as stated in Freeman on Execu- 
tions ($ 347), seems fully sustained by authority : “ The party 
in whose favor a judgmant was rendered must, onits reversal, 
make restitution of all things in his control which he has 
acquired thereby. If lands have been set off to the plaintiff 
under execution. or if he has purchased real or personal 
estate, the defendant, on the reversal of the judgment, becomes 
entitled to such real or personal property. In other words, 
the owner of the judgment, whether he be the original plain- 
tiff, or one to whom the judgment has been assigned by such 
plaintiff, purchases subject to the risk of losing title by the sub- 
sequent reversal of the judgment.”— Marks v. Cowles, 61 Ala. 
299; Dupuy v. Roebuck, 7 Ala. 486; Galpin v. Page, 18 
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Wall. 374. We believe the better doctrine to be, that this 
rule obtains, whether the reversal is based on an amendable 
defect, or one that is incurable by such amendment. 

The decree of the chancellor is reversed, and the cause 
remanded. 


Clements v. Taylor. 
Statutory Real Action in nature of Ejectment. 


1. When vendor may recover in ejectment ; banicruptcy.—In ejectment, or the 
corresponding statutory action, the plaintiff makes out a prima facie right of 
recovery, Wher he shows that he sold the land to the defendant (or his ances- 
tor), but retained the legal title in himself until the purchase-money was paid, 
and that full payment has never been made, or when the tact of payment is 
controverted ; but his right of recovery would be defeated, by proof of the fact 
that he had become a voluntary bankrupt in the meantime. 

2. Certified transcript of record; sufficiency of certificate. —A certificate, signed 
by the clerk of the District Court oilicially, with the seal of the court affixed, 
which states ‘that the foregoing pages, numbered from one to , both 
inclusive, contain a fall. trae, and complete transcript of all the proceedings 
in the matter of A. B., bankrupt, as the same appears of record and on file in 
my office,” but does not describe or identify the papers included 1m the tran- 
script, is fatally defective, since, on account of the blank, the court can not 
tell what eutries and papers were intended to be certified. 





AppEAL from the Cireuit Court of Clay. 

Tried before the Hon. JoHN HENDERSON. 

This action was brought by Benjamin A. Clements, against 
Owen Taylor, to recover the possession of a tract of land, 
particularly described in the complaint, with damages for its 
detention. The summons, as copied in the transcript, is 
without date, and without any indorsement of service. The 
complaint is entitled of the Spring term, 1873, and the trial 
was had in 1878. On the trial, as is shown by the bill of 
exceptions, the plaintiff testified, as a witness for himself, 
that he owned the land in August, 1856, and then sold it to 
Paschal W. Taylor, who was the defendant’s father; that 
he.executed a bond for title to the purchaser, conditioned to 
make him title to the land when the purchase-money was 
paid, and put him in possession of the land; that the last 
note for the purchase-money, which fell due in December, 
1858, and which he produced on the trial, had never been 
paid ; and that said Paschal Taylor continued in the posses- 
sion of the land for a number of years, and then delivered it 
to the defendant. Paschal Taylor testified, as a witness for 
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defendant, that he had paid the purchase-money in full. 
The defendant offered in evidence a certified transcript from 
the records of the District Court of the United States at 
Montgomery, showing the plaintiff's discharge as a volun- 
tary bankrupt in 1868. The plaintiff objected to its admis- 
sion, specifying numerous grounds of objection ; all of which 
the court overruled, and admitted the transcript; to which 
rulings the plaintiff excepted. The opinion states the main 
ground of objection to the transcript. The court charged’ 
the jury, that they must find for the defendant, if they 
believed the evidence; to which charge, also, the plaintiff 
excepted. The overruling of the objections to the transcript, 
and the charge of the court, are now assigned as error. 


J. T. Herwin, for the appellant. 


STONE, J.—Clements, the plaintiff, contracted to sell the 
lands in controversy to one Taylor, in 1856. The title 
remained in Clements, he contracting to make Taylor a title 
on some future event. Taylor went into possession under 
his purchase; and he and the present defendant, claiming 
under him, have had possession ever since. He is still 
without title, and there is controversy as to the full payment 
of the purchase-money. The present action was brought in 
1873. This makes out a prima facie case for the plaintiff. 
1 Brick. Digest, 627, § 34. 

The defense is, that Clements became a voluntary bank- 
rupt in 1868, was adjudged a bankrupt, and that all his pro- 
perty-rights passed thereby, and were assigned to Penning- 
ton, his assignee ; and that, consequently, the plaintiff is 
without legal title to maintain this action. If these averred 
facts are proved, they amount to a complete bar of the 
action, and the charge given by the court is free from error. 
Rea v. Richards, 56 Ala. 396; Robinson v. Denny, 57 Ala. 
492; Bolling v. Munchus, 59 Ala. 482. 

To sustain the defense of bankruptcy, the defendant 
offered in evidence what he claimed was an authenticated 
transcript of the record of the petition, adjudication, and 
discharge of plaintiff as a bankrupt, in the District Court of 
the United States for the middle district of Alabama,—the 
district in which Clements had his residence. By the certi- 
ficate attached to the transcript, the clerk certified, “ that 
the foregoing pages, numbered from one to , both 
inclusive, contain a full, true, and complete transcript of all 
the proceedings in the matter of Benjamin A. Clements, 
bankrupt, as the same appears of record and on file in my 


office.” This certificate was signe )y the clerk, as clerk, 
VoL. Lxv. 
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and had the official seal of the court attached. From the 
bulk of the transcript, as shown in this record, it must have 
contained many pages. It covers twenty-eight folio pages 
of the record in this cause. The plaintiff made ten specific 
objections to the introduction of this transcript in evidence. 
The 8th is as follows: “The clerk certifies to the conteuts 
of pages from one to , a8 containing the matter cer- 
tified, and does not give the number of pages covered by the 
certificate. ” 

Records are proved, “either by mere production of the 
records, without more, or by a copy. Copies of records are, 
Ist, exemplifications ; 2d, copies made by an authorized 
ofticer ; 3d, sworn copies. Exemplifications are either, first, 
under the great seal ; secondly, under the seal of the particu- 
lar court where the record remains. ” — 1 Greenl. Ev. § 501. 

“In proving a record by a copy under seal, it is to be 
remembered that courts recognize, without proof, the seal of 
State, and the seals of the superior courts of justice, and of 
all courts established by public statutes; and by parity of 
reason it would seem, that no extraneous proof ought to be 
required of the seal of any department of State, or public 
office established by law, and required or known to have a 
seal. And here, it may be observed, that copies of records, 
and judicial proceedings under seal, are deemed of higher 
credit than sworn copies, as having passed under a more 
exact critical examination. ”—Jb. § 503. 

In the case of Pike v. Crehore, 40 Me. 503, the court said : 
“The next matter of exception is the exclusion, by the 
judge, of a document, referred to in the exceptions, and 
marked A. This document contains a large number of 
papers, purporting to be copies of record, and of other 
papers on file in the office of the clerk of the United States 
District Court of Massachusetts ; and were offered as evi- 
dence of the bankruptcy of the plaintiff before he com- 
menced the original action. . .  Prefixed to these 
papers, and under the seal of the court, is a certificate of 
the clerk, to the effect, that the papers hereunto annexed 
are, each and all, true copies of the record in the matter of 
Edward Crehore, of Dorchester, in bankruptcy, in said 
court, and that they are copies of the whole record in that 
case. There are no marks upon the papers annexed to 
this certificate, by which their identity can be determined. 
These papers were offered in one document, as evi- 
dence to prove the bankruptcy of the plaintiff.’ The court 
held, that the court at nisi prius had correctly excluded the 
whole document, because there were “ many papers in the 
document referred to, which were not-legally authenticated 








366 SUPREME COURT (Nov. Term, 
{Gibbs v. Hodge. } 


as copies of any record, of any court, and which were con- 
sequently irrelevant to the issue then before the jury.” 
Some of the several papers composing the document, were 
authenticated with a separate certificate.—See, also, Tibbetts 
v. Baker, 32 Me. 25; Carroll v. Pathkiller, 3 Por. 269 ; Dozier 
v. Joyce, 8 Por. 301. 

Copies of judicial records, authenticated with the certi- 
ficate of the clerk, and seal of the court, are very high evi- 
dence. Hence, in giving such certificates, great watchful- 
ness should be observed in causing them to speak the exact 
truth, and so identifying the papers certified, as to leave no 
reasonable ground for mistake. The consequences of an 
error in this regard are too serious to admit of loose prac- 
tice. The certificate, by some clear reference, either to the 
number of pages, the papers intended to be authenticated, 
or in some other way, must inform the court what is certi- 
fied as true. The certificate of the clerk of the District 
Court does not inform us what papers were intended to be 
authenticated, either by describing the papers, or by giving 
the number of pages. Such practice might lead to abuse, 
and we are unwilling to sanction it. The transcript ought 
not to have been received in ‘evidence, on the certificate 
appended to it. 

We think there is nothing in the other objections urged 
against the introduction of the testimony. 

Reversed and remanded. 


Gibbs v. Hodge. 


Bill in Equity by Creditors, against Executor of Deceased 
Debtor, with his Sureties, and Fraudulent Grantees. 


1, Judgment against execulor after removal.—A judgment against an execu- 
tor, in a suit commenced after his removal from office, does not bind the 
ussets of the estate; but, if the suit was commenced before his removal, 
the judgment would be binding on him personally, notwithstanding his re- 
moval pending the suit, whether valid or not as against the assets of the 
estate. 

2. Parties to bill by creditors. —When creditors of a deceased debtor, not 
having reduced their claims to judgment as against the estate, seek by bill 
in equity to reach property alleged to have been fraudulently conveyed by 
the executor, who was also the sole devisee, and who has been removed 
from the office of executor, a personal representative of the estate must be 
brought before the court as a party; and the failure to make him a party, 
though not objected to in the court below, is a fatal defect, which this 
court is bound to notice, on appeal by the complainants. 

VoL. LXV. 
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3. Sale of lands by executor as sole devisee, ia payment of his own debls.— 
This court “is not prepared to say that an executor, who is sole devisee, 
can sell the lands devised, in payment of his own debts, and leave the 
debts of his testator unpaid”; but, as to the remedy of the creditors in 
such case, no opinion is intimated. 


AppkaL from the Chancery Court of Sumter. 

Heard before the Hon. THomas B. Werrmore, as special 
chancellor, selected by the parties, on account of the incom- 
petency of Chancellor Dituarp. 

The bill in this case was filed by Jesse A. Gibbs and oth- 
ers, as creditors of Richard P. Paylor, deceased, against 
Andrew J. Hodge, who was the executor of said Paylor’s last 
will and testament, and also sole devisee and legatee under 
its provisions ; and against Andrew M. Wood and Reuben C. 
Meredith, who were the sureties of said Hodge on his offi- 
cial bond as executor; and against David H. Williams and 
James M. Winston, to whom, as the bill alleged, said Hodge 
had sold and conveyed all the lands which had belonged to 
the testator, in payment of his own individual debts, leaving 
the debts of the testator unpaid, and no personal assets 
which could be subjected to their payment. The complain- 
ants’ debts had been reduced to judgments against the exec- 
utor, copies of which were made exhibits to the bill, and ex- 
ecutions on them had been returned no property found. The 
bill alleged that the executor had disposed of all the personal 
assets belonging to the estate, had never made a settlement 
of his accounts, and was insolvent; that the sureties, if not 
insolvent, had no property over and above their legal ex- 
emptions, “so that, at law, your orators would get nothing 
on their executions and judgments against said sureties, if 
they now had such judgments ;” and that the conveyance of 
the lands to said Williams and Winston was fraudulent and 
void as against the complainants, and they were chargeable 
with notice of the complainants’ rights. The prayer of the 
bill was, that said Hodge might be required to settle his ac- 
counts as executor, and be charged with all the assets which 
went into his hands; that decrees be rendered against him 
and his sureties for the amount ascertained to be due from 
him; that the settlement of the testator’s estate might be 
removed from the Probate Court, and concluded in said 
Chancery Court ; that Williams and Winston might be re- 
quired to account for the rents and profits of the lands during 
their possession ; that the lands might be sold, and the pro- 
ceeds applied to the satisfaction of the complainants’ debts; 
and for general relief. 

A decree pro confesso was taken against Hodge. An answer 
was filed by Meredith, alleging that Wood, his co-surety, had 
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made application in July, 1870, for the removal of Hodge 
from the office of executor, and that he was accordingly re- 
moved in September, 1870; also, that he (respondent), as 
the agent and attorney of said Hodge, had in the meantime 
paid all the claims that were presented against the estate, 
with funds furnished by said Hodge, amounting to over 
$2,370; and that he protested against the conveyance of the 
lands to Williams and Winston, but was not able to prevent 
it. Wood answered, also, alleging the removal of said Hodge 
as executor before the rendition of the complainants’ several 
judgments against him; denying the validity of the judg- 
ments as against the executor’s sureties, or as against the tes- 
tator’s estate; averring that the debts had not been pre- 
sented as claims against the estate, within eighteen months 
after the grant of letters testamentary, and pleading the 
statute of non-claim. Williams and Winston filed a joint 
answer, asserting the validity of their purchase of the lands, 
after legal advice as to the title, and claiming to be purchas- 
ers for valuable consideration without notice; denying the 
validity of the complainants’ judgments against Hodge, be- 
cause of his removal from the office of executor before their 
rendition ; requiring proof of their several debts, and plead- 
ing the statute of non-claim ; and they also demurred to the 
bill, for want of equity, and because the complainants had 
an adequate remedy at law, and because they had not ex- 
hausted their legal remedies against the executor and his 
sureties. 

On final hearing, on pleadings and proof, the special chan- 
cellor dismissed the bill, but without giving any reasons for 
his decree ; and his decree is here assigned as error by the 
complainants below. 


[Nov. Term, 





SnepEcor & CockrELL, with Cas. Cooke, for appellants. 
The court, by which the complainants’ judgments were ren- 
dered, had jurisdiction of the parties, and of the subject- 
matter; and the jurisdiction appearing on the face of the 
record, the judgments cannot be collaterally impeached.— 
Freeman on Judgment, $$ 131-2, and cases cited ; Voorhies v. 
U. S. Bank, 10 Peters, 449; Lyon v. Odum, 31 Ala. 234; Cole 
v. Conolly, 16 Ala. 271; Cox v. Thomas, 9 Grattan, 323. 
Hodge could not get rid of his liability by resigning, nor 
could the Probate Court relieve him by revoking his letters. 
Gayle v. Elliott, 10 Ala. 265; 1 Brick. Digest, 930, $§ 233-5. 
Hodge being both executor and sole devisee, it was imma- 
terial in which capacity he was sued: he had full opportu- 
nity to be heard, and the judgments are equally conclusive 


against him in either capacity.—Freeman on Judgment, 
OL. LXV. 
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§ 163, and cases cited. The purchasers from Hodge, claim- 
ing through him, are also concluded by the judgments, un- 
less they can establish that they are bona fide purchasers for 
valuable consideration without notice; and this they have 
failed todo. They bought trust property, from the trustee, 
having knowledge of the trust, and of the violation of duty 
by the trustee ; and they are chargeable as constructive trus- 
tees.—Story’s Equity, $§ 422-3, 1257 ; Perry on Trusts, § 217. 
Before they can take advantage of any irregularities in the 
judgments against Hodge, they must offer to pay what is 
due, or show that the judgments are unjust.—Crofts v. Dex- 
ter, 8 Ala. 767; Secor & Brooks v. Woodward, 8 Ala. 500. 


W. G. Lite, contra.—The complainants are in no condi- 
tion to litigate with the defendants as to the lands. The 
judgments rendered against the executor after his removal, 
do not bind the estate or its assets.—Shinner v. Frierson, 
8 Ala. 915. Only an administrator de bonis non could re- 
cover the assets of the estate, or be sued on the debts of the 
testator.— Harbin v. Levi, 6 Ala. 399; Dunham v. Grant, 
12 Ala. 105; Swink’s Adi’r v. Snodgrass, 17 Ala. 653. A 
sale under execution, issued on the judgments, of the prop- 
erty of the estate, would have passed no title.—Bank v. 
Strong, 1 Stew. & P. 187; 15 Ala. 231; 1 Stark. Ev. 304. The 
claims are barred by the statutes of limitations and non- 
claim, and the judgments do not avail to remove the bar. 
Halfinan v. Ellison, 51 Ala. 544; Smith v. Harrison, 33 Ala. 
710; Watson v. Rose’s Executor, 51 Ala, 292. 


STONE, J.—The answers set up as a defense in this case, 
that on the 12th September, 1870, A. J. Hodge, the executor, 
was removed from the trust or office of executor of Mr. 
Paylor’s will. A transcript of the order of removal made by 
the Probate Court of Sumter, duly certified, is found in the 
record, and noted in the note of the testimony, which 
proves the truth of this averment in the answers. There is 
neither averment nor proof of any subsequent appointment of 
personal representative of Mr. Paylor’s estate. The present 
a bill was filed September 20th, 1873, more than three years 
after Hodge’s removal. In fact, all the claims set up in the 
bill, as judgments against Hodge as executor, except two 
for small sums, were put in suit after Hodge’s removal, and 
when there was no persoual representative of the estate. 
Those two suits, for small amounts, although commenced 
before September 12th, 1870 (the date of removal), were 
not put in judgment until afterwards. Whether these two 
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claims are valid judgments against the assets of the estate, 
we need not decide. They are certainly binding on Hodge. 
See Code of 1876, $$ 2617, 2622; Harbin v. Levi, 6 Ala. 
399; Dunham v. Grant, 12 Ala. 105; Watson v. Collins, 
37 Ala. 587. The claims put in suit after Hodge’s removal 
from the trust, derive no support from the judgments ren- 
dered, as claims against Paylor’s estate. They stand on the 
terms of the several contracts, as if no suits had been 
brought. 

2. There is a fatal defect in the present bill. It is a suit 
for the collection of debts alleged to be due and owing from 
Paylor’s estate. Whether those claims are justly due and 
owing, is one of the ‘material averments of the bill. The 
judgments rendered against Hodge do not prove their exist- 
ence, in this suit. On this issue of indebtedness vel non, a 
personal representative of the estate of Paylor is an indis- 
pensable property. The absence of such party is a fatal 
defect, which the court is bound to notice. No personal 
representative of Paylor’s estate is brought before the court, 
for Hodge had long ceased to be such.—Dovley v. Villalonga, 
61 Ala. 129; Blackwell v. Blackwell, 33 Ala. 57-64. 

The chancellor, in his decree, assigned no reason for dis- 
missing the bill. We have seen, above, that the want of a 
personal representative of Paylor’s estate is fatal to this 
case, and that we are forced to take notice of it. Whatever 
may have been the reasons which influenced the chancellor’s 
mind, ‘we feel bound to affirm his decree on the ground 
above stated.— Dooley v. Villalonga, supra. 

3. We are not prepared to say that an executor, who is 
sole devisee, can sell the lands devised, in payment of his 
own debts, and leave the debts of his testator unpaid. In 
this State, lands are charged with the payment of decedents’ 
debts, as well as personal property.—Code of 1876, $$ 3209, 
2252, 2447 ; Jackson v. Robinson, 4 Wend. 436. The creditors 
may have some remedy for the enforcement of their claims, 
if they are not barred; whether through an administrator 
de bonis non, or in some other form, we think it would be 
improper tor us to intimate.—See Teague v. Corbitt, 57 Ala. 
529; Steele v. Steele's Adm’r, 64 Ala. 438; Scott v. Ware, 
64 Ala. 174; Benagh v. Turrentine, 60 Ala. 557. But, inas- 
much as this case is not decided by us on the merits, and, 
under the advice of counsel, the complainants may conceive 
they still have some mode of redress, we will so far modify 
the decree of the chancellor as to make it a dismissal with- 
out prejudice. With this modification, the decree of the 
chancellor is affirmed. 

VoL. Lxv. 
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Smith v. Conner and Wife et al. 


Bill in Equity for Account and Redemption, against Purchaser 
at Mortgage Sule. 


1. Tender, or offer to do equity. by party asking redemption.—When subse- 
quent purchasers or incumbraucers file a bill in equity, against the first mort- 
gagee and a purchaser under him, asking an account and redemption, and not 
denyiny tbat there is a balance due on the mortgage debt, they must make 
a tender in the bill, or offer to pay whatever balance may be found due. 

2. Purchase ut sale under power in mortgage ; equitable reef against, at suit 
of subsequent incumbrancer.—As against a purchaser at a sale under a mortgage, 
who is not charged with knowledge ot the state of accounts between the 
mortgagor and mortgagee, or with notice of any fraud, oppression, or other 
misconduct, practiced by the mortgagee, a subsequent purchaser or incum- 
brancer is not entitled to an account aud redemption, although he gave notice 
of his interest at the sale. 

3. Purchase pendente lite; parties to bill to enforce vendor's lien. —A purchaser 
of lands, pending a bill to enforce a vendor's lien on them, is chargeable with 
coustructive notice of the proceedings, and it is not necessary that he should 
be brought in asa party; and if his rights accrued before the filing of the 
bill, whether the failure to make him a party to the suit would, of itself, avoid 
the decree rendered, is left an open question. 

4. Remandment on reversal, for amendment of bill —The chancellor’s decree 
in this case, overruling a demurrer to the bill, being reversed on account of 
amendable defects in the bill, the cause was remanded, that the complainant 
might have an opportunity to amend. 


APPEAL from the Chancery Court of Madison. 

Heard before the Hon: H. C. Speake. 

The bill in this case was filed on the 17th February, 1877, 
by the children of William H. Moore, and Thomas U. Con- 
ner, who had married the eldest daughter, was joined with 
his wife as a party; against Elon G. Smith, Robert H. Her- 
stein, Maurice Bernstein, and others; and sought particu- 
larly a redemption of certain real estate, consisting of a 
block of,stores in Huntsville (with other property), which 

yas in the possession of said Herstein and Bernstein, who 
claimed under purchases at a mortgage sale and under a 
chancery decree, as hereinafter more particularly stated ; 
and also an account of the rents and profits during the de- 
fendants’ possession; and of the transactions between said 
Moore and Smith, and between Moore and others, in connec- 
tion with the debts which were the foundation of the mort- 
gage and decree under which the sales were made. The 
complainants claimed the property under a deed from said 
Wm. H. Moore to them, dated the 11th September, 1866, 
which recited as its consideration an indebtedness by the 
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grantor, on account of moneys belonging to the estate of his 
deceased wife, who was their mother, which he had received 
and appropriated to his own use, amounting to over $14,000 ; 

and the deed, in describing the property, stated that it was 

“subject to debts due to Joseph C. Bradley and E. G. 
Smith.” 

In reference to the debt due to Bradley, the bill alleged 
that it was a lien on the property at the time of the execu- 
tion of Moore’s deed to the complainants, “and was enforced 
by a decree of this Chancery Court, rendered in favor of 
Robert S. Spraggins, as the legal representative of one 
Crutcher, deceased, and also as the legal representative of 
one Thomas Spraggins, deceased, against said Moore, Brad- 
ley, and E. G. Smith, on the 8th June, 1867, for the sum of 
$4,706; that said property was sold under said decree,” and 
was bouglit by said Herstein and Bernstein, who received a 
deed from the register. The debt to Smith, who resided in 
St. Louis, was contracted under a contract between him and 
Moore, which was reduced to writing on the 10th day of 
May, 1866, and a copy of which was made an exhibit 
to the bill. By the provisions of this instrument, Smith 
agreed to make advances to Moore, for the cultivation 
of a plantation in Mississippi, the purchase of stock, 
&e., according to the terms therein specified; and, as 
security for the debt thus created, Moore conveyed the 
block of stores in Huntsville, with other property, to 
F. P. Ward, as trustee, and authorized him to take 
possession of the property, and sell it to the highest bidder 
for cash, if default should be made iu the payment of the 
debt, on or before the 16th March, 1867. The bill alleged 
that Ward, as trustee, sold the property under the power of 
sale contained in this deed, on the 24th June, 1867; that 
Smith himself became the purchaser at the sale, at the price 
of $4,300, and received a deed from the trustee, and took 
possession of the property under his purchase, and received 
the rents and profits until the 4th November, 1867, when he 
sold and conveyed to said Herstein and Bernstefn, at the 
price of $6,000, and placed them in possession. The bill 
alleged that the complainants were infants at the time 
of the sales under the decree and deed respectively ; that 
they were not made parties to said chancery suit, and that 
public notice of their rights in and to the property was given 
at each of said sales. The following extracts from the bill 
show the grounds on which relief against these sales was 
asked : 

“ Complainants charge that, so far as they are concerned, 


the lien of said Spraggins, as the legal representative of said 
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Crutcher, is still a lien, and has never been foreclosed ; and 
that they are entitled to an account, to ascertain the balance 
that is due on said debt, if any, after the same is credited 
with the rents and profits of said corner lot, for and during 
the time aforesaid, and until the final hearing of this cause ; 
and that the said conveyance of Moore to Ward, as trustee, 
to secure the advances made by said E. G. Smith, is, so far 
they are concerned, still only a security for any real debt 
that was then due by said Moore to Smith; and that the 
said foreclosure, by sale under the power therein, is of no 
binding force on them; and that said conveyance still stands 
only as a security for the real debt, to be ascertained by an 
account to be taken under the order of this court.” “ yCom- 
plainants charge that the accounts between said Smith and 
Moore have never been settled, nor the items thereof agreed 
upon by the parties; that, so far from such being the case, 
said Smith claims that Moore owes him many thousand 
dollars more than Moore admits to be due ; and complainants 
charge that the account of said Smith, as presented and 
insisted on, is unjust, inequitable, and not authorized by the 
terms of said contract; that the account so presented by 
said Smith, and made the basis of said sale by the trustee, 
presented a magnitude of debt not legally or equitably exist- 
ing, which placed it out of the power of said Moore and 
these complainants to liquidate and arrange the same; and 
that the unjust additions of large items of alleged indebted- 
ness by Moore to said Smith caused a sacrifice of a large 
and valuable property, at a cash sale, during a time of great 
pecuniary and commercial embarrassment and depression, at 
a price greatly below its real value; and that said proceed- 
ings were oppressive, harsh, and injurious to complainants, 
who were then minors, and caused an apparent sacrifice of 
all their rights of property in a valuable real estate ;” and 
the bill then specified various items of alleged overcharges, 
mistakes, &c. “Complainants charge that any fair state- 
ment of the account, crediting said Moore with the proceeds 
of the sale of said property, and the true and proper value 
of the same, and charging him with only such items as he is 
properly chargeable with, legally and equitably, under said 
written contract, and also crediting said Moore’s debt with 
the rents of said property, as herein before claimed, will, in 
the opinion of complainants, entirely pay off and discharge 
all debt and claims of said Smith, and of said Spraggins as 
administrator, against said Moore. And complainants fur- 
ther charge and allege, that said property is liable, under the 
respective liens of Bradley and Smith, only for such balances, 
if any, as may be found to be still due, after said credits for 
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property sold and taken, and rents received, are placed on 
the respective debts as afores aid,” &c., “and that the said 
property, subject. to said liens, be held liable only for such 
portions of said respective debts as are not extinguished by 
said credits. ” 

Moore, Smith, Herstein, Bernstein, and the purchasers of 
the other property sold and conveyed with the block of 
stores, were made defendants to the bill ; and the prayer was, 
that an account might be taken of the transactions between 
said Smith and Moore under the written contract between 
them, and also of the rents and profits of the property 
while in the possession of suid defendants respectively after 
the several sales ; that these rents and profits be credited, at 
their proper dates, on the debts of Spraggins and Smith 
respectively ; “‘ that on said accounting, if the entire debt of 
said Smith shall be found to be extinguished and paid off, 
then that said defendants shall be ordered to give up all 
claim and title on and to said property in Huntsville, derived 
from said Smith ; and that if any part of said debt shall be 
found still unpaid, the said property shall be decreed to be 
liable only for such balance,” &c.; and the general prayer 
for other and further relief, was added. 

A demurrer to the bill was filed by Smith, Herstein, and 
Bernstein, jointly, assigning the following (with other) 
grounds of demurrer : Ist, that there is no equity in the 
bill ; 2d, “ that there is no offer in the bill to pay the amount 
that may be ascertained to be due on the liens admitted to 
be valid, or either of them”; 3d, that the bill is uncertain 
in its allegations as to the amounts due on the liens admitted 
to be valid, and as to the amounts claimed as credits or 
deductions ; 4th, that the bill alleges neither payment nor 
tender of payment to Smith, and makes no offer to pay it ; 
5th, that it alleges no fraud or irregularity in the sale by 
Ward, under the power contained in the deed of trust ; 6th, 
that Herstein and Bernstein are shown to be remote pur- 
chasers, and are not charged with any knowledge or notice 
of any claim or interest iu the property by the compl: Linants, 
or of any unfairness or irregularity in the sale by the trus- 
tee. The chancellor overruled the demurrer, and his decree 
is now assigned as error by the said defendants who 
demurred. 

Capaniss & Warp, and WaLker & SHELBY for appellants, 
cited Cain v. Gimon, 36 Ala. 168 ; 2 Jones on Mortgages, 
$$ 1095, 1116, 1897-8, 1913, 1878, 1668; Jones v. Cowles, 
26 Ala. 612; Childress v. Monette, 54 Ala. 317 ; 4 Kent’s Com. 
(12th ed.) 149, note b. 


VoL. LXv. 
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D. P. Lewis, contva.—If a mortgagee use the power given 
him by the mortgagé, to obtain the equity of redemption at 
less than its value, a court of equity will hold the transac- 
tion to be still a mortgage, will permit the mortgagor to 
redeem, and will make the mortgagee account.—2 Hill. on 
Mort. 329; 2 Jones on Mort. §$ 1676; Powell on Mort. 
115, ”.; Cain v. Gimon, 36 Ala. 168; Goodman v. Pledger, 
14 Ala. 114. If the mortgagee purchases at his own sale, 
under a power in the mortgage, and resells at a higher price, 
he assumes the onus of showing the fairness of the transac- 
tion.—1 Hill. on Mort. 329; Black v. Hair, 2 Hill’s.Ch. 622 ; 
Cunningham v. Rodgers, 14 Ala. 147. If his purchase of the 
mortgage property is not bona fide, he will hold the property 
only as security for the mortgage debt, and the court will 
compel him to account for the rents and profits.— Middlesex 
Bank v. Minot, 4 Mete. Mass. 325; Shelton v. Clayton, 6 How. 
U. 8.183; Loomis v. Wheelright, 3 Sandf. Ch. 135 ; White v. 
Smith, 51 Ala. 406; 2 Hill. Mort. 240, 254. This court will 
not reverse for error in overruling a demurrer, or motion to 
dismiss for want of equity, unless it clearly appears that the 
defects are not amendable.—Calhoun v. Pond, 42 Ala. 647 ; 
1 Dan. Ch. Pr. 598, ed. of 1871; 2 Phill. 545; 2 Myl. & Cr. 
111; 4 1b. 554, 558. 





STONE, J.—The case made by the present bill somewhat 
resembles that presented in Cain v. Gimon, 36 Ala. 168. 
There are differences. In that case, Lassabe, the trustee, 
sold under the power contained in the trust deed, and Gimon, 
the beneficiary, became in fact the purchaser, through 
Conche and Parker, who conveyed by successive quit-claim 
deeds to him, Gimon. The title under the trust sale had 
thus vested in Gimon, the beneficiary under the trust deed, 
or mortgage, and remained in him. The changes of title 
through Conche and Parker to Gimon were colorable, no 
money in fact passing in either of the pretended sales. The 
bill of Mrs. Cain averred, that not more than fifty dollars was 
due on the mortgage, and contained the following clause : 
“Complainant hereby tenders that amount to said Gimon, 
and is ready to pay that amount, or any other sum that may 
be found due by Cain to him, and submits herself to this 
court, for its decree in that behalf.” 

The bill in the present case avers, that Herstein and Bern- 
stein became purchasers of the main property in controversy, 
under two sales: first, at the chancery sale made in the suit 
of Spraggins, the decree being for unpaid purchase-money 
due from Moore, under whom both complainants and defend- 
ants in this suit claim, Their second chain of title proceeds 
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from a sale by Ward, trustee under the trust deed made by 
Moore and wife to secure Smith, purchase by Smith at that 
sale, and deed made to him, and subsequent deed of bargain 
and sale made by Smith and wife to Herstein and Bernstein, 
in consideration of six thousand dollars. There is no aver- 
ment that. Herstein and Bernstein had any knowledge or 
notice of the state of accounts between Moore and Smith ; 
that they did not pay for the property ; that they bought it 
below its value, or that they par ticipated in, or had any 
knowledge of the alleged overcharges by Smith in his ac- 
count against Moore. “Nor does the bill deny that something 
is, or may be, due from Moore to Smith on account; nor 
does it tender, or offer to pay, any balance that may be found 
due. The bill seeks to avoid the effect of the sale made 
under the chancery decree in favor of Spraggins, and con- 
veyance to Herstein and Bernstein by the register Jby averring 
that the complainants in the present suit, subsequent incum- 
brancers, were not made parties to the Spraggins suit. 

The deed from Moore, under which the present complain- 
ants claim, bears date September llth, 1866. It recites that 
the property conveyed, the same in controversy in this suit, 
is “now subject to debts due to Joseph C. Bradley and E. 
G. Smith.” The Spraggins decree was recovered on the 
debt to J. C. Bradley, transferred by him. The deed made 
to Ward, trustee, for the benefit of Smith, bears date May 
10th, 1866 ; and the decree in favor of Spraggins, under 
which Herstein and Bernstein purchased, was rendered June 
Sth, 1867; less than nine months after the conveyance to 
complainants, under which they claim. It is not shown 
when the Spraggins suit was commenced, whether before or 
after September L1th, 1806. 

Certain well-settled principles are fatal to the complain- 
ants’ case, as made by their present bill. 

First: The failure to make tender, or offer to pay what 
may be found due, thereby submitting themselves to the 
authority and jurisdiction of the court, so that, without more, 
the court may compel them to do equity, as a oe to 
granting them relief.— Rogers v. Torbert, 58 Ala. 523; Eslava 
v. Crampton, 61 Ala. 507 ; Cain v. Gimon, supra ; ‘1 ; Sn on 
Mortgages, sections 1095-6. 

Second: There is no averment in the bill, showing the 
true state of account between Moore and Smith, or tending 
to show that Herstein and Bernstein had any knowledge or 
notice thereof, or that they, to any extent, participated in, or 
were cognizant of any fraud or oppression practiced by Smith, 
if any were practiced. The averments of the bill, on this 


subject, are very vague.—2 Jones on Mortgages, section 
Vou. LXV, 
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1654; Childress v. Monette, 54 Ala. 317; Jones v. Cowles, 
26 Ala. 612; Lucas v. Oliver, 34 Ala. 626. 

Third: It is not shown that the Spraggins suit, under 
which the register made sale, was not commenced before 
Moore conveyed to his children, the complainants. If so, 
Spraggins was under no obligation to make them parties. 
They purchased pendente lite, and with constructive notice. 
But, if that suit were commenced after September 11th, 
1866, we do not wish to be understood as affirming that the 
failure to make them parties, by its unaided force, would 
avoid the effect of the foreclosure. We leave that question 
open.— Doe, ex dem. v. McLoskey, 1 Ala. 708; Cullum v. Ba- 
tre, 2 Ala. 415; Walker v. Bank of Mobile, 6 Ala. 452; Glid- 
den v. Andrews, 10 Ala. 166; Hunt v. Acre, Johnson d& Co., 
28 Ala. 580. 

It is possible the present bill may be so amended as to 
obviate the defects pointed out above. We therefore reverse 
the decree of the chancellor, and remand the cause, with 
instructions to him to sustain the demurrer, and dismiss the 
bill, unless it is so amended as to give it equity. 
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BrickELL, C. J. not sitting. 


Winston v. McAlpine. 
Petition for Revivor of Decree in Chancery. 


1. Revivor of decree; conclusiveness.—Ou Dill of revivor, or petition to 
revive a decree in chancery, the matters litigated in the original suit can not 
be re-tried, except so far as they remain undecided, 

2. Decree against married woman, or her statutory separate estate.— Although 
a personal decree can not be rendered against a married woman, on a cause of 
action accruing duripg coverture, yet Ler coverture does not prevent the 
rendition of a decree against lands descended to her, for contribution to the 
other heirs on account of a debt of the ancestor which they have paid, 

3. Liability of lands descended, for debt of ancestor ; contribution among heirs. 
When lands descended are divided among the heirs, leaving debts unpaid, the 
creditors have an undoubted right to proceed against them in equity ; and if 
one or more of the heirs discharge this common liability, by agreement with 
the others, or pay more than their proportionate share, they are subrogated to 
the creditors’ rights to proceed against the lands of the others. 


APPEAL from the Chancery Court of Greene. 
Heard before the Hon. S. H. Sprott, as special chancellor, 
selected by the parties on account of the incompetency of 
Chancellor Ditiarp, who was related to some of the parties. 
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In this case, a scire facias was sued out, and a petition filed, 
by Mrs. M. C. Jones, as the executrix of the last will and 
testament of her deceased husband, Joel W. Jones, by which 
she sought to revive a decree rendered by said court on 
the 7th June, 1870, against Mrs Mary V. Winston and her 
husband. Mrs. Winston demurred to the petition and scire 
Jacias, and she now appeals from the decree of the special 
chancellor overruling her demurrer. The opinion of the 
special chancellor, which this court adopts, and which states 
all the material facts, is as follows: 

“This cause comes on to be heard, upon the scire facias, 
petition, and amended petition of M. C. Jones, as executrix 
of Joel W. Jones, deceased, to revive a decree of this court 
rendered on the 7th day of June, 1870, in favor of Virginia 
McAlpine e¢ al., against John J. Winston and Mary V. Win- 
ston,and demurrers to the petition and amended petition. 
The petition seeks to revive the decree in the name of the 
original complainants, or such of them as are alive, for the . 
benfit of the estate of said Joel W. Jones. In view of the 
points raised, and the references made to the original bill 
and decree, by the counsel on both sides, it becomes neces- 
sary to examine that bill and decree. 

“Tt seems that Solomon McAlpine was indebted to one 
Shelton in a large sum of money, and he died about the 24th 
January, 1861. Virginia McAlpine, his widow, qualified as 
the administratrix of his estate. Shelton, or his agent, re- 
fused to receive Confederate currency, in payment of said in- 
debtedness. The administratrix divided the personal prop- 
erty among the heirs at law and distributees of said dece- 
dent, with the understanding that they were to contribute to 
the payment of the Shelton debt, if it had to be paid; but 
no refunding bond was taken by her. In 1865, the lands 
were divided among the heirs at law, of whom Mary J. Win- 
ston was one, by order of the Probate Court of Greene coun- 
ty, and on the petition of said John J. Winston and Mary V., 
his wife. Subsequent to this, the Shelton debt was compro- 
mised, or settled, by the payment of the face of the note ; all 
the heirs contributing thereto in full, of their pro-rata shares, 
except the said John J. Winston and Mary V., his wife, who 
paid only a part of their pro-rata share, the deficit being 
made up by the other heirs ; and said debt, as to the princi- 

al, or face thereof, was thus paid in full and settled. On 
the 16th day of November, 1869, Virginia McAlpine, Solo- 
mon Q. McAlpine, Joseph W. Taylor, as administrator of 
Helen Taylor, deceased, W. S. Bird, Susan E. Bird, his wife, 
and W. S. Bird as administrator of Agnes E. Bird, deceased, 
filed their bill in this court, against said John J. Winston 
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and Mary V., his wife, asking for a decree against them, and 
for a sale of the lands of the said Mary V., to satisfy the 
amount paid by them on her pro-rata share of said debt. On 
the 6th June, 1870, a decree was rendered in said cause, 
granting the relief prayed, and referring the same (?) to the 
register, to ascertain and report the amounts due from the 
defendants ; and on the 7th June, 1870, a decree was ren- 
dered for the amount so ascertained and reported, and in de- 
fault of the payment of the same, directing the register to 
sell the lands of the said Mary V. to satisfy the same. 

“ This is a brief statement of the material points (?) as pre- 
sented in the bill and decree. It seems from the petition 
filed on the 28th November, 1879, that on the 27th day of 
June, 1870, the decree rendered in this cause was transferred 
and assigned to John A. Winston & Co., a firm composed 
of John A. Winston and Joel W. Jones; and that on the 5th 
February, 1872, the sum of $998.50 was paid on said decree. 

“Itis argued for the defendant, that the decree in this 
case is null and void, being against the separate statutory 
estate of Mrs. Winston, and that it can not be revived. This 
might be true, if it were an ordinary debt. But Mrs. Win- 
ston took the estate, charged with the liability, and subject 
to the debts of the ancestor. Neither is the- case affected 
by the fact that no refunding bond was taken. The creditor 
of Solomon McAlpine could have pursued the property in 
the hands of any of the heirs at law. Again, I do not think 
that I can question or look into the decree made in this 
cause. If it was erroneous, it could have been corrected by 
appeal to the Supreme Court. 

“ The defendant insists, also, that the payment to Shelton 
being made voluntarily by the heirs of Solomon McAlpine, 
without any request on the part of Mrs. Winston and_ her 
husband, the debt thereby became extinguished, and there 
was no liability on the part of Mrs. Winston to pay the 
same. If Shelton had filed a bill against the heirs of said 
McAlpine, or had sought to coerce the payment of his debt 
out of the assets in their hands, would not Mrs. Winston 
have been liable equally with the others? Could Shelton 
have proceeded against one, or a part of the heirs, and not 
against the others? Undoubtedly he could. But, if one of 
the heirs, in order to save tiie costs and expense of litigation, 
comes forward, and pays off the debt, would not a bill lie for 
contribution? I think it would, most clearly. ‘If a man, 
owning several acres of land, is bound in a judgment, or stat- 
ute, or recognizance, operating as a lien on the land; and he 
afterward aliens, one acre to A, another to B, another to C, 
&c.; then, if one alienee is compelled, in order to save his 
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land, to pay the judgment, statute, or recognizance, he will 
be entitled to contribution from the other alienees.'—1 Sto- 
ry’s Equity, $477. I can see no difference, in principle, be- 
tween such a case, and the one here under consideration. It 
is true, the words ‘ compelled to pay’ are used. In the pres- 
ent case, the heirs of McAlpine could, and doubtless would 
have been, compelled to pay Shelton’s debt. ‘The remedial 
justice of courts of equity, in cases of apportionment and 
contribution, is so complete, and so flexible in its adaptation 
to all the particular circumstances and equities, that it has, 
in agreat measure, superseded all efforts to obtain redress in 
any other tribunals.’ —1 Story’s Equity, § 505. 

“The only other question, necessary to consider, is, wheth- 
er the proper parties are before the court; and whether 
the decree can be revived in the name of the original par- 
ties complainant, or their representatives, for the benefit of 
the petitioner. In the case of State, ex rel. Waring v. Mayor 
and Aldermen of Mobile (24 Ala. 703), which was a petition to 
revive a decree of the Chancery Court, the Supreme Court 
said : ‘As to the right of the petitioner to prosecate the de- 
cree, is only necessary to observe, that the present proceed- 
ing is in the nature of a bill of revivor, to carry a decree 
into execution ; and it is not necessary, in all cases, that bills 
of this character should be filed by the same persons who 
were parties to the original decree: it may sometimes be ex- 
hibited by one outside of the record, but who claims in a 
similar interest.’ The petition and scire /acias are simply for 
the purpose of bringing the party into court, where they may 
have an opportunity of pleading, and showing cause, if any, 
such as release, or satisfaction, why the decree should not 
be revived. The defeadants can not possibly be injured by 
a revivor in the name of the original complainants, any more 
than by reviving in the name of the petitioner. But one ex- 
ecution of the decree can be had, no matter in whose name 
revived. Section 3178 of the Code (1876) does not, I think, 
apply to the transfer or assignment of decrees in chancery, 
but to judgments in civil cases. At common law, choses in 
action were not assignable ; yet equity would protect the as- 
signment, as much as the law would that of a chose in posses- 
sion. Our statutes, however, authorize the assignment of 
choses in action ; and it will be readily perceived, by an ex- 
amination of section 3178, that it was intended to apply to 
judgments in civil actions. This section is found in Part 3, 
title 1, under the head ‘ Proceedings in civil actions in 
Courts of Common Law’; and it relates exclusively to civil 
matters, referring only occasionally to proceedings in chan- 
cory 5 a8 in section 3174, where it is permissive, and provides 

OL. LXV. 





1880.) OF ALABAMA. 381 
{Winston v. McAlpine.] 


for the revival of a judgment or decree, in the Cireuit, Chan- 
cery, or Probate Court, by scire fucias. 

“Tt results from these views, that the demurrers will have 
to be overruled, at the cost of the demurrant. But, inasmuch 
as the defendant is entitled to a day in court, in order to de- 
ny, or further plead to the peti ion, this conclusion does not 
necessarily dispose of the case ; and it is ordered, that the 
defendant be allowed thirty days fiom the filing of this de- 
cree, to answer or plead to said scire facies and petition.” 

From this decree Mrs. Winston appeals, and here assigus 
as error the overruling of the demurrers. 


E. Morean, with Cuark & McQuEEn, for appellant. 


SNEDECOR, CocKRELL & Heap, contra. 


STONE, J.—The present proceeding may be assimilated 
to a bill of revivor. In such case, it is not, as a rule, per- 
missible to re-try the claims set up and litigated in the orig- 
inal suit, except to the extent they remain undecided.—Story’s 
Eq. Pl. $$ 376, 370a; Stale, ex rel. v. Mayor, 24 Ala. 701. 
We approve and adopt the decree of the special chancellor, 
rendered in this cause. Probably, no personal decree should 
have been rendered against Mrs. Winston, she being a mar- 
ried woman at the time complainants’ right accrued ; and we 
are not sure the special chancellor intended his decree should 
so operate. We do not, however, doubt that Shelton, the 
creditor, had a right to go against the lands descended, for 
the payment of McAlpine’s debt; and that upon the undis- 
puted faets in the record of the original suit, brought to our 
notice in this record, the complainants were subrogated to 
his rights. There is no question here of voluntary payment 
of the debt of another, without request. The liability rested 
alike on the property of each ; the promise and obligation to 
pay were as much the obligation of one as the others—they 
imposed a joint duty; and when, in such case, one or more 
of the obligors discharges the common liability after ma- 
turity, the law raises the duty and obligation to make con- 
tribution, and to repay the proportionate share due from the 
defaulting co-obligors.—Stalworth v. Preslar, 34 Ala. 505. 
While there is no authority to order a money execution 
against Mrs. Winston, there can be no question of the right 
to order 2 sale of the lands, if the money is not paid. 

The decree is affirmed. 
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Mobile Building and Loan Associa- 
tion v. Robertson. 


Bill in Equity by Stockholder, against Building and Loan Asso- 
ciation, for Injunction of Action at Law, to have Contract 
deciared Mortgage, and for Account and Redemption. 


1. Intention of parties to contract; how ascertained.—The courts have no 
power to vary or mould the obligation of contracts, to meet the exigencies of 
suvsequent events, or the necessities or interestef the parties as developed 
by those events : the character of the contract must be determined by the con- 
curring intention of the parties at the time it was entered into; aud subse- 
quent declarations of intention, by either party, when a diversity of interests 
has been developed, favoring different constructions, are entitled to but little 
weight in favor of the construction most beneficial to him. 

2. Mortgage; when contract will be construed to be. —In determining whether 
a particular contract is a mortgage, a conditional sale, or the mere reservation 
of a right to purchase at a future time on specified terms, when the whole con- 
tract is not expressed in writing in clear and unambiguous words, each case 
must, of necessity, in agreat measure depend on its own peculiar facts and 
circumstances ; but, while the nature of the contract is a matter of fact, often 
difficult to ascertain, the legal conclusions to be drawn from the facts, when 
ascertained, are well defined and settled. If the transaction originated in 
negotiations for a loan, or security for an existing debt, the necessities of the 
debtor placing him at a disadvantage, courts of equity incline, in doubtful 
cases, to construe the contract as mortgage, because that is less injurious in 
its consequences. But, the fact that the transaction thus originated, or that 
the relation of debtor and creditor existed between the parties, is not always 
conclusive ; since both the parties may intend not to create or to continue a 
debt, and there can be no mortgage where there is no loin vr debt. Yet, 
when a conveyance of land is intended as security for a debt, whether 
pre-existing or contemporaneously created,’ a court of equity will hold 
it to bea mortgage, without regard to its form, and without any express agree- 
ment between the parties, but rather upona general policy which they cau not 
contravene ; and it is not necessary that a note, billor bond, or other indepen- 
dent evidence of the debt, should be taken, thongh the absence of it is a cir- 
cumstance adverse to such construction, dependent for its weight npon the 
other facts and circumstances with which it may be connected. 

3. Same; contract between building and loan association and shareholder.—In 
this case, it was shown that a building and loan association, organized under 
the general law (Rev. Code, §§ 1755--61), and having power to make loaus to 
its stockholders, secured by mortgage on real estate, and also to purchase and 
lease property to them, advanced money to one of its stockholders, or at his 
instance, in the purchase of a house an! lot, taking the title to itself, and 
leasing it to him, at a stipulated annual rent, payable monthly ; that the asso- 
ciation covenanted to keep the premises insured, to the amount of the money 
advanced, and, in case of a loss, to apply the proceeds of the insurance to 
rebuilding or repairing for the benefit of the stockholder, who covenanted to 

ay taxes and repairs; that the privilege was reserved to the stockholder to 
ecome entitled to a conveyance in fee, at any time during the continuance of 
the lease, on making payment of the money advanced ; and that on partial 
payments being made, not less than a specified sum, the insurance and rent 
should be proportionally reduced ; and the contract was held to be, in legal 
— a mortgage, though the writing was in form a lease. 
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4. Lien defined..—At common law, a lien imported a right to retain the 
possession of property until a demand was satistied ; but it is now of more 
extended signification, and designates all the various charges on land or per- 
sonalty created by contract,’ or by law; yet it never imports more than 
security. 

5. Usury.—A stipulation for the payment of monthly rent, in a contract 
between a building and loan association and one of its stockholders, for the 
lease of a house and lot which the association had advanced the money to 
buy, taking the title in its own name, and binding itself to convey to him in fee 
on re-payment of the money advanced aud expended, will be held usurious, 
when the contract is declared to be a mortgage at the suit of the stockholder, 
and the monthly rent reserved is fifteen per-cent. of the amount advanced. 


AppeEaL from the Chancery Court of Mobile. 

Heard before the Hon. Hurtosco AUSTILL. 

The bill in this case was filed on the 26th April, 1877, by 
James Robertson, against the Mobile Building and Loan 
Association, a private domestic corporation chartered under 
the general law (Rev. Code, $$ 1755-61); and sought to 
enjoin an action at law, which the association had instituted 
against him, to recover the possession of a house and lot in 
the city of Mobile; and also to have the contract on which 
the action at law was founded, or the transaction of which 
that contract was a part, declared to be a mortgage; and for 
an account, relief against usury, redemption, and general 
relief. The material facts of the case are stated in the 
opinion of the court. On final hearing, on pleadings and 
proof, the chancellor granted the relief prayed by the bill; 
and his decree is now assigned as error. 


S. Croom, for the appellant, cited Haynie v. Roberston, 
58 Ala. 37 ; Swi/t v. Swift, 36 Ala. 147 ; Murphy v. Barejield, 
27 Ala. 634; West v. Hendrix, 28 Ala. 226; Beck v. Blue, 
42 Ala. 32; Robinson v. Cropsey, 2 Edward’s Ch. 147; Enlow 
v. Klein, 79 Penn. St. 490; Brown v. Harrison, 17 Ala. 774; 
Swilley v. Lyon, 18 Ala. 552; 3 Parsons on Contracts, 137 ; 
Tyler on Usury, 185-88; Burbridge v. Cotton, 8 Eng. Law 
& Eq. 57; Silver v. Barnes, 6 Bing. 180; 5 Allen, Mass. 
571 ; 13 Gray, 157; 5 Dutcher, N. J. 225; Abbott’s Digest 
of Corporations, 441, sec. 21. 


J. Litrte Sirn, contra, cited Miller v. Bates, 35 Ala. 
585-6 ; Fleming v. Sel/, 27 Eng. Law & Eq. 501; 6 Casey, 
Penn. 465; Herbert ve. B. & S. Association, 1 Bush, Ky. 
296; 39 Bush, Ky. 142, 154; 33 Barbour, 103-15; 2 Coldw. 
Tenn. 418 ; 24 Conn. 153; 41 Penn. St. 478; 50 Penn. St. 
32; 5 Peters, 562. 


BRICKELL, C. J.—The appellant derives its corporate 
existence from proceedings in conformity to the general law 
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(Code of 1867, part 2, chapter 3), authorizing the incorpora- 
tion of building and loan associations, and other enumerated 
companies, or societies. The statute, otherwise than by des- 
ignating the business of the company, or the name of the 
association or society, does not particularize the objects or 
purposes of any corporation formed under it. These were 
required to be expressed in the written declaration of the 
corporators, filed in the office of the judge of probate, which, 
when taken and construed in connection with the enumera- 
tion of the powers a subsequent chapter declares every 
private corporation to possess, becomes a charter.—Rev. 
Code, $$ 1767-9. 

The objects of this association, as expressed in the decla- 
ration, are, to purchase, hold, and convey real estate ; to loan 
money thereon to members of the association, for building 
purposes, to be secured by lien on the land and buildings ; 
to rent and dispose of such property, when acquired, 
in such form and manner as by the by-laws of the associa- 
tion may be provided. The capital stock was fixed at two 
hundred thousand dollars, divided into shares of five hundred 
dollars each. Each shareholder was required to pay an 
entrance fee of five dollars, on each share of his stock, and 
thereafter, on the first Monday of each month, five dollars, 
until the dissolution of the corporation. Unless sooner dis- 
solved by a vote of two-thirds of the members, the corpora- 
tion was to continue, until there was a lot purchased, and a 
house built thereon, for every share of stock. The by-laws 
provided, that when, in the discretion of the board of direc- 
tors, the funds accumulated warranted an investment, notice 
for applications for them should be given; and if there was 
more than one application, it should be decided by lot who 
should receive them. The successful applicant could desig- 
nate a lot upon which he wished a house built, accompanying 
the designation with a plan of the house. If the board of 
directors was satisfied, after an examination, that the title to 
the lot was good, and, considering its locality, the plan, and 
its cost, that the investment for the association was judicious, 
it was a duty to proceed to purchase the lot, taking title to 
the association, and to build thereon for the shareholder. 
In no event, could more of the corporate funds than two 
thousand dollars be expended. If the purchase of the lot, 
and the costs of the improvement, would exceed that sum, 
the shareholder, at whose solicitation the investment was 
made, furnished the excess. When the lot was purchased, 
and the buildings, if any were contemplated, were erected, 
the duty of the association was to execute a lease to the 


shareholder, at whose instance it had acquired the fee of the 
VoL. LXV. 
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land. The lease was for the term of one year, renewable at 
the pleasure of the shareholder, at an annual rent of fifteen 
per-cent. upon the amount expended by the association, pay- 
able in monthly installments; the tenant paying taxes, and 
covenanting to repair, and having the right of pre-emption so 
long as he continued in possession, and until the dissolution 
of the corporation. If default was made in the payment of 
the rent monthly, a fine of ten per-cent. per month on the 
amount of the rent for three months was imposed, and a 
default of three months operated a forfeiture of the lease. 

The appellee, a shareholder, on the 1st October, 1869, for 
the purpose of purchasing lots situate in the city of Mobile, 
selected by him, and the purchase of which he negotiated, 
made at Bear to the association for a loan, or advance, 
of two thousand dollars, to be applied to pay the purchase- 
money. It was agreed that the loan or advance would be 
made, on the terms prescribed by the by-laws, on the ap- 
pellee making repairs and improvements on the premises, of 
the value of six hundred dollars. The repairs were made, 
the purchase-money paid, title to the lots conveyed to the 
association, and a lease executed to the appellee. The lease 
was for the term of one year, renewable at the pleasure of 
the appellee, and contains full covenants for his quiet enjoy- 
ment of the premises. The rent stipulated was three hun- 
dred dollars yearly, payable in equal monthly installments. 
It was stipulated that, at any time during the continuance of 
the lease, the appellee, upon making payment to the associa- 
tion, of the amount it had actually expended upon the 
premises, as shown by its books, should be entitled to a 
conveyance in fee. The privilege was reserved to him of 
making payments of the purchase-money, in sums not less 
than one hundred dollars; and upon any payment being 
made, he was entitled, from the day thereof, to a proportion- 
ate deduction from the rent. The association covenanted to 
keep the premises insured, to the extent of their costs; and 
in the event of loss, or destruction, to apply the proceeds of 
the insurance to repairing or rebuilding, for the benefit of the 
appellee. The amount of the insurance was subject to a pro- 
portionate reduction, if the appellee made payments of the 
purchase-money. The lease was not assignable, without the 
consent of the association ; and during its continuance, the 
appellee, his heirs or assigns, were bound to continue mem- 
bers of the association, in good standing. 

Under the lease, the appellee entered into possession, and 
paid the rents monthly, until the first of October, 1875, when 
disagreements occurring between him and the association, 
he refused to make any other payments. The association 

(25) 
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instituted an action at law against him, upon the covenant in 
the lease for the rent accruing from the first day of October, 
1875, to the first day of October, 1876. Thereupon, the ap- 
pellee filed this bill for an injunction against the suit at law, 
and to have the contract declared a mortgage, for the re- 
demption of the premises, applying the rents he had paid to 
the payment of the sum pa by the association in the 
purchase of the premises, with lawful interest thereon. On 
a final hearing, the chancellor, being of opinion the transac- 
tion was in effect a mortgage, and that the stipulation for 
rent was a mere device to obtain more than lawful interest 
on the money loaned, decreed the relief prayed. From that 
decree this appeal is taken, and it is here assigned as error. 

The principal point of contention is as to the character of 
the transaction: whether, in fact, there was a loan of money 
to the appellee, the conveyance ofthe premises to the associa- 
tion, and the lease, being intended to secure repayment; or 
was it a lease, reserving to the appellee a privilege which he 
could exercise or not at his own option, of becoming the 
owner of the premises, on compliance with the specified 
terms, the parties, until the option was exercised, standing 
in the relation of landlord and tenant. There is no princi- 

le of law, or of equity, prohibiting these parties from enter- 
ing into either contract ; and either was within the scope of 
the corporate powers of the association. It had full capacity 
to become the mortgagee of real estate, when it was deemed 
necessary to secure the payment of money loaned, or the 
performance of any contract into which it could enter, or the 
observance of any duty it had the right to exact. It had 
full power to acquire real estate by purchase; and its 
power of disposition extended to a sale absolute or condi- 
tional, or to leasing or renting. In the absence of fraud, or 
duress, the contract into which the parties may have entered, 
so far as it is not violative of law, must be enforced, accord- 
ing to their intentions, and its legal effect at the time it was 
made, though, in the presence of subsequent events, it is 
onerous and oppressive upon either, or either is, without the 
fault of the other, disappointed in realizing the benefits ex- 
pected to result from it. The obligation of contracts can 
not be varied and moulded by courts, to meet the exigencies 
of subsequent events, or tempered to the pressure of the 
necessities of the parties. 

The intention of the parties at the inception and con- 
summation of the transaction—the relation it was contem- 
plated they should bear to each other—is the criterion by 
which the character of the contract must be determined. 


There is much evidence introduced, having a tendency to 
VoL, LXY. 


[ Nov. Term, 

















1880.] OF ALABAMA. 387 


[Mobile Building and Loan Association v. Robertson. } 


show that the transaction was regarded in the one light by 
the association, and in the other by the appellee. To this 
evidence, but little, if any importance, can be attached. It 
is not the intention of the one party, dissociated from the 
intention of the other, which is to be ascertained. It is 
their concurring intention, when the transaction ripened into 
the contract, which must be ascertained, and which must 
prevail.— West v. Hendrix, 28 Ala. 226; McNeill v. Norsworthy, 
39 Ala. 156. Resting largely upon the inferences drawn from 
the contract, the relations of the parties, and the facts and 
circumstances attending the transaction, subsequent declara- 
tions of intentions, favoring that construction of the transac- 
tion which, when the contract is to be enforced, is most 
beneficial for the declarant, ought to have but little weight. 

There are, in cases of this character, no tests to which the 
facts can be subjected, enabling a court to pronounce with 
positive certainty what is the real character of the transac- 
tion. When the whole contract is not expressed in writing, 
in clear and unambiguous terms; when the transaction com- 
mences in negotiaticns for a loan, or the parties stand in the 
relation of debtor and creditor; and the result is, that the 
creditor obtains an absolute conveyance, with an accompa- 
nying agreement to sell, or to reconvey ; it is often a matter 
of unmixed difficulty to determine satisfactorily what the 
parties really contemplate—whether mortgage, or a con- 
ditional sale, or the mere reservation of a right to purchase 
. atsome future time on terms specified. Every case, of neces- 
sity, depends in a great measure upon its peculiar facts and 
circumstances. —Locke v. Palmer, 26 Ala. 312; Crews v. 
Threadgill, 35 Ala, 334. While the real nature of the transac- 
tion is a matter of fact, difficult it may be to ascertain, yet, 
when the facts are ascertained, the conclusions which follow 
rest upon well-defined principles of law. Whenever the 
transaction originates in negotiations for a loan, or security 
for an existing debt, the necessities of the debtor place him 
at a disadvantage ; it can scarcely be justly said, that the 
parties deal “at arm’s length ;” and lest he may be lured or 
forced into a conditional sale, or some other contract really 
a device for an irredeemable mortgage, in doubtful cases, 
courts of equity lean to a construction in favor of a mort- 
gage, as less injurious in its consequences ; the creditor be- 
ing fully compensated by the payment of the consideration 
money, and interest, and the debtor saved from the loss of 
his estate, because of his failure to comply with the condi- 
tion at the precise time appointed.— Turnipseed v. Cunning- 
ham, 16 Ala. 501; Locke v. Palmer, 26 Ala. 312; Crews v. 
Threadgill, 35 Ala. 334; Eiland v. Raiford, 7 Ala. 724; Rus- 
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sell v. Southard, 12 How. 139. But, the fact that the relation 
of debtor and creditor existed, or that the transaction 
commenced with negotiations for a loan, is not, of itself, con- 
clusive. A debtor, importuned for the payment of his debt, 
or a borrower pressing for a loan, will often intend to execute, 
and the creditor to accept, an absolute conveyance in satis- 
faction, or to purchase absolutely, or conditionally, rather 
than to make a loan. In such cases, as the transaction does 
not result in the continuance or creation of a debt, whatever 
may be its true character, there is not a mortgage ; for where 
there is no loan, or debt of personal obligation, a mortgage 
is impossible.— Flagg v. Mann, 14 Pick. 467 ; Conway v. Alex- 
ander, 7 Cranch, 218; McKinstry v. Conly, 12 Ala. 678 ; Rob- 
inson v. Farrelly, 16 Ala. 472 ; West v. Hendrix, 28 Ala. 226. 

Every conveyance of land, without regard to its form, 
which is in fact a security for an antecedent debt, or for a 
contemporaneous loan, in the contemplation of a court of 
equity is a mortgage. It enures and operates as a mortgage 
only, conferring on the parties reciprocal rights and remedies. 
The grantee may resort to a court of equity to have it so de- 
clared, and for its forclosure, as well as the debtor for re- 
demption.— Bryant v. Cowart, 21 Ala. 92; Hughes v. Ed- 
wards, 9 Wheat. 489. When it is ascertained that the par- 
ties intend security for a debt, the court intervenes, and with- 
out regard to any agreement existing between them,—rather 
upon a general policy the parties can not contravene,—at- 
taches, as an inseparable incident, the right of redemption 
upon the payment of the debt.—Liland v. Raiford, 7 Ala. 
724 ; Williamson v. Culpepper, 16 Ala. 211; Locke v. Pulmer, 
26 Ala. 312; Skinner v. Miller, 6 Littell, 184; Willing v. 
Aikin, 1 MeMull. Eq. Thisis the well-defined legal conse- 
quence, when the fact is established, that security for a debt 
is what was intended, and this is the ¢oncurring intention at 
the time of the contract, which is to be deduced from the 
facts and circumstances attending the transaction. 

There may be no independent evidence of the debt,—no 
bond, bill, or note, taken for its payment: it may rest whol- 
ly on implication from the nature, facts and circumstances of 
the transaction ; it is sufficient that its existence is the fair, 
just implication.— Conway v. Alexander, 7 Cranch, 218; Rob- 
inson v. Farrelly, 17 Ala. 472; Locke v. Palmer, 26 Ala. 312; 
Russell v. Southard, 12 How. 139. Indeed, when the purpose 
of the creditor is to avoid the appearance of a mortgage, it 
is not to be expected that he would defeat it by the intro- 
duction of an express covenant for the payment of the debt, 
or any other independent security, disclosing its existence. 


In the numerous cases of this character, which have been 
Vou. LXV. 
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before this court, there was no other evidence of the debt, 
than an absence in the conveyance of any words showing 
that it rested in the mere option of the grantor, whether he 
would perform the condition, and the inferences from the na- 
ture, facts and circumstances of the transaction., There can 
be no doubt, that the absence of independent evidence of the 
debt is a circumstance favoring an absolute or conditional 
sale, or other contract, in which it is optionary whether there 
shall or shall not be payment. It is but a circumstance, de- 
pendent for its weight upon other facts and circumstances, 
with which it may be connected.—Conway v. Alexander, su- 
pra; Russell v. Southard, supra; Brown v. Dewey, 1 Sandf. 
Ch. 56. Though there is no express promise to pay, yet, 
when from all the facts and circumstances it is fairly col- 
lected that the relation of debtor and creditor exists, and the 
amount which ought to be paid is ascertained, the law im- 
plies the promise, and an action of assumpsit will lie (Rus- 
sell v. Southard, supra, and authorities cited on page 152) ; 
thus affording the creditor, in all events, security, and a rem- 
edy for the debt. 

While a loan, or a debt, usually attends a mortgage, and 
the existence of either remaining of personal obligation, not- 
withstanding the conveyance, is usually decisive that the 
transaction is a mortgage, it is not to be understood that a 
remedy against the person of the debtor is an indispensable 
ingredient of a mortgage. There are numerous cases in 
which the transaction was adjudged a mortgage, in which 
there was an absence of this feature of personal liability. 
Brown v. Dewey, 1 Sandf. Ch. 71. In the view we take of 
this case, it is not necessary to pursue further a considera- 
tion of that question. 

It is not necessary to consider the character of the con- 
tract which, of itself, the lease may import. The important 
inquiry is, if that form of contract was not adopted to secure 
the payment of money loaned or advanced to the appellee 
by the appellant ; and that inquiry is to be determined by 
considering the contract, the relations of the parties, and 
all the attending circumstances. There is no stipulation of 
the lease inconsistent with, or illy adapted to security for a 
loan or debt. One of the avowed objects of the associa- 
tion , expressed in the articles of incorporation, is the lend- 
ing of money to members of the association, for building 
purposes, to be secured by lien on the land and buildings. It 
was in pursuance to this object the parties contracted, as is 
evident from all the circumstances. In the exercise of a 
privilege assured to members of the association, the appel- 
lee, having notice that the association had funds to invest, 
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made application for a loan, or advance, to purchase the 
premises. ‘The article of incorporation, to which we have 
referred, it is apparent contemplates a loan,—an advance,— 
the creation of a debt, by the shareholder, to the associa- 
tion, and no more than security for the debt; the security 
in the form of a /ien on the land and buildings the money is 
loaned or advanced to purchase, or to improve. Lien is a 
term of very large and comprehensive signification, but it 
never imports more than security. At common law, it im- 
ported a right to retain possession of property, until a de- 
mand was satisfied. Now it is of more extended significa- 
tion, and designates all the various charges on land or per- 
sonalty created by contract, or by law. Thus we have, in 
common use, the lien of a judgment; the lien on lands of a 
vendor ; the lien of a mortgage. And whenever it is em- 
ployed, it carries with it the idea of a right to remove it, by 
satisfying the charge or demand it is intended to secure. 
Donald v. Hewitt, 33 Ala. 534. 

Keeping in view the object of the association as it is ex- 
pressed in the article of incorporation, we find the present 
transaction originating in negotiations for a loan, to enable 
the appellee to consummate a contract for the purchase of 
the premises, and that all the negotiations for the purchase 
had been conducted by him. And that he should become 
the owner of the lands, on reimbursing the association the 
money loaned or advanced, is a prominent feature of the con- 
tract, and the subject of express stipulation. As he made 
payments of the loan, the rent diminished, as did the insu- 
rance, that being limited to a sum suflicient only for the pro- 
tection of the association against the loss of any part of the 
principal sum loaned. Taking all the facts and circum- 
stances of the transaction into consideration, we cannot re- 
sist the conclusion that the parties contemplated and in- 
tended no more than security to the association for the 
money loaned or advanced; and that being the intention, 
they stand in the relation of mortgagor and mortgagee. It 
may be, and is probably true, that they did not suppose it 
was a mortgage interest they were creating; but, upon its 
own principles, founded on a general policy in reference to 
contracts of this species, that is the conclusion of a court 
of equity. 

The stipulation for the payment of rent was intended as 
compensation for the use of the money loaned. It is the 
only compensation contemplated, and the only compensa- 
tion that, according to the contract, the borrower was bound 
to make. It is in excess of lawful interest, and is usurious, 


Whatever color or disguise ingenuity may throw over a loan 
Von, LXV. 
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for illegal interest, the courts are bound to disregard, or 
the statute against usury will be practically abrogated.— Lv- 
ans v. Negley, 13 Serg. & R. 218; Miller v. Bates, 35 Ala. 570, 

We find no error in the decree of the chancellor, and it 
must be affirmed. 
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Perry County v. Selma, Marion & 
Memphis Railroad Company; 
Hale County v. Same. 


Petitions by Counties to Chancery Court, for Payment of Taxes 
on Railroad by Receiver. 


1. Liability of railroad property to county taxation, from 1869 to 1875.—The 
act approved February 9th, 1870 (Sess, Acts 1869-70, p. 87), which attempted 
to relieve railroad corporations from county taxes, as therein provided, having 
been held unconstitutional by this court (Perry County v. Railroad Co., 58 Ala, 
546), their liability for such taxes during the years 1869 to 1875, while that 
statute was supposed to be in force, necessarily follows, if proper proceedings 
were had, by the officers to whom the duties were by law confided, to ascer- 
tain and fix the amount of their respective liabilities. 

2. Assessment of railroad property, and apportionment by auditor.—Under 
the provisions of the revenue law of 1868, which continued in force, so far 
as regards the assessment of the property of railroad corporations, up to 
and during the year 1874, the auditor was required to assess the property of 
railroads, assisted by the board of equalization in determining their values ; 
and there could be no valid levy of a county tax, until such assessment had 
been made, and apportioned among the several counties ; and although the 
anditor has no authority to assess back taxes, or the omitted taxes of former 
years, he may at any time certify to the county assessor the ascertained value 
of the railroad track in the county, and the proportionate value of the roll- 
ing-stock, when the facts have been so ascertained, and shown by legal evi- 
dence in his office, that he can determine this proportionate value by a clerical 
calculation, which is a mere ministerial act, and not judicial in its character. 

3. State board of equalization; time of meeting, and record of proceedings. 
The provision contained in the 26th section of said law, requiring the board 
of equalization to meet at the office of the auditor on the 3d Wednesday in 
May annually, for the purpose of transacting their official business, is merely 
directory ; but the requisitions of the same section, that the board ‘shall 
keep arecord of their proceedings, which shall be signed by all the members 
present,” are each mandatory. 

4. Waiver of objections to evidence.—The court does not intervene, ex mero 
motu, and exclude evidence which, though illegal in form, is not objected to ; 
nor is the udmission of illegal evidence, to which no objection was made in 
the court below, any ground for the reversal of a judgment. 

5. Proceedings of board of equalization; presumptions in favor of regularity 
of, as shown by certified transcript from auditor's office.—The only evidence in 
this case, as to the meetings and proceedings of the board of equalization, be- 
ing contained in a ‘certified transcript from the auditor's office,” by which he 
certified ‘‘that the statement of the assessments of the said railroad company, 
for the years 1869 to 1874, hereunto attached, are true and correct copies of 
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the originals on file in this department ;” and which was admitted without 
objection, although it did not appear to be an exemplification by certified copy 
of what the records contained, but rather the resultant, established facts shown 
by them ; and which set out what purported to be the valuations placed on 
the property by the board each year, sometimes reducing the valuations con- 
tained in the sworn returns of the railroad officials, sometimes reducing it, 
and once making nochange ; it was held, that the court, indulging every reason- 
able intendment in favor of the regularity of the assessment, would presume 
that the board met each year, that they kept a record of their proceedings, and 
that the record was signed by each member who was present, although these 
facts did not affirmatively appear from the transcript. 

6. Levy of county taxes.—The authority to levy county taxes is confided 
entirely to the Court of County Commissioners, who are clothed with a large 
discretion, and are presumed to be cognizant of the wants of the county ; and 
the county assessor is required to prepare and lay before them a book of as- 
sessments, and to enter all taxable property on the assessment rolls ; yet his 
failure to do this, or the omission of any taxable property from the book or 
lists, does not invalidate the levy of the tax, nor relieve the omitted property 
from liability to it. 

7. Same; county board of equalization.—The failure of the county board 
of equalization to meet on the 3d Monday in August, to equalize and correct 
the county assessment, as required by the 88th section of the law, dves not af- 
fect the validity of the county levy ; nor is its validity affected by the failure 
of the chairman of the board to certify to the equalized and corrected valua- 
tions as made by the board. 

8 Same; meeting of Commissioners’ Court.—Under the said revenue law of 
1868, the Commissioners’ Court was required to meet, for the purpose of mak- 
ing a county levy, immediately after the adjournment of the county board of 
equalization ; and this time not being otherwise specified, nor capable of deti- 
nite designation, whenever the court met for that purpose, the statute made it 
a regular term tor that service ; but, under the law of 1875, the court is re- 
quired to make the county levy at its Jnly term, and can only wake it at that 
term, or at some other term to which it is then adjourned, or at some special 
term called for that purpose under the general law. 

9 Auditor's certificate to county assessor ; when necessary.—If it were pro- 
posed to collect the county taxes in tbis case through the county tax-collector, 
the court ‘‘ would be inclined to hold tbe auditor’s certificate to the county 
assessor,” as to the number of miles of track in the county, the proportionate 
value of the rolling-stock, &c., ‘‘a condition precedent to the right to make 
such collection ” ; but, the railroai being in the hands of a receiver appointed 
by the Chancery Court, and petitions being filed in the cause by the county, 
asking that the receiver be ordered to pay the taxes, the court may require 
him to do 30, the necessary facts being established, without the auditor's 
certificate. 

10. Remandment on reversal, for additional evidence.—On reversing the 
chancellor's decree in this case, which dismissed the petitions filed by the 
counties, this court remands the causes, with instructions to the court below 
to receive additional documentary or record evidence from either party ; 
regarding the case as ‘tan exception to a salutary general rule,” and not 
within the judicial policy against opening a controversy, once decided, to 
further parol testimony. 

11. Interest on taxes.—The uniform custom has been against the allowance 
of interest on taxes in default ; and without entering into the.discussion of 
the question, the court declines to award interest on the back taxes in con- 
troversy in this case. 


AppEaLs from the Chancery Court of Perry. 
Heard before the Hon. Cuartes TuRNER. 
These cases, involving substantially the same facts and 


questions, were argued and decided together, both in the 
Von, Lxv, 
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court below, and in this court. They originated in petitions 
filed in the court below, in the names of Perry and Hale 
counties respectively, addressed to the chancellor, askin 
orders requiring A. M. Fowlkes, as receiver of the Selma, 
Marion, «nd Memphis Railroad Company, by appointment 
of said Chancery Court, in a cause therein still pending and 
undecided, to pay to said counties respectively, out of the 
moneys and assets of said railroad company in his hands, 
the taxes due to said counties from said railroad compan 
during the years 1869 to 1875, inclusive. The original peti- 
tion of Perry county was filed on the 19th April, 1877, and it 
was dismissed by the chancellor on demurrer ; but his decree 
was reversed by this court on appeal, and the cause was 
remanded, as shown by the report of the case in 58 Ala. 
546-70. After the remandment of the cause, the petition 
was amended in the matter of the averments as to the pro- 
ceedings connected with the levy of the taxes claimed for 
the years 1870 to 1875, inclusive ; the averments as to each 
year being substantially the same as for the year 1869, which 
was held sufficient on the former appeal. The petition of 
Hale county was filed on the 14th August, 1878, and claimed 
the taxes for each of the years from 1869 to 1875, both inclu- 
sive. Answers were filed to each petition, by the railroad 
company, denying all their averments of fact, and denying 
the liability of the company for the taxes claimed. The 
causes were submitted to the chancellor for decision, on the 
petitions and answers, “ and the following note of testimony : 
1st, certified transcript from the auditor’s office ; 2d, certified 
transcript from the minutes of the Commissioners’ Court of 
said counties.” The contents of these transcripts, or the 
substance of them, so far a@s deemed material, is stated in the 
opinion of the court. The chancellor held that the tran- 
scripts did not show a valid levy of a county tax, and there- 
fore dismissed the petitions ; and his decree in each case is 
now assigned as error. 


Jas. E. Wess, for the appellants, cited Perry County v. 
Railroad Co., 58 Ala. 546; 78 Illinois, 560; 44 Iowa, 658 ; 
21 Pick. 67; 11 Wisc. 471-96; 45 Iowa, 176; 38 Iowa, 633 ; 
Mayor of Mobile v. Moog, 53 Ala. 570; Stein v. Mayor of 
Mobile, 17 Ala. 234; Stein v. Mayor of Mobile, 24 Ala. 591 ; 
Mayor of Mobile v. Stein, 54 Ala. 23; Hilliard on Taxation, 
290 ; Cooley on Taxation, 258. 


Jno. F. Vary, contra, cited Burroughs on Taxation, 246—49, 
251, 370, 372, 396-8; Potter’s Dwarris, 224-5; Cooley on 
Taxation, 37-39, 259--60, 527; Blackwell on Tax Titles, 117, 
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120-22, 267, 289-91 ; Cooley’s Const. Lim. 100; Hilliard on 
Taxation, 290, $2; /b.319-20; 5 Mich. 154; 14 Illinois, 228 ; 
14 Mass. 178; 21 Wisc. 184; 28 Indiana, 154; 7 Barbour, 
129; 15 Wallace, 506; 20 Ala. 446; 7 Ala. 85. 


STONE, J.—There can be no question that the railroad, 
appellee in these cases, is liable to the counties prosecuting 
these appeals, for county taxes for each of the years 1869 to 
1875, inclusive, if proper steps have been taken to ascertain 
and fix the amount of the liability. This results necessarily 
from the unconstitutionality of the act approved February 
9th, 1870 (Pamph. Acts, 87), which attempted to relieve rail- 
roads from all county taxes on their “ right of way, road-bed, 
side track, and main track,” and on their rolling-stock. 
Perry County v. Railroad Co., 58 Ala. 546; State Auditor v. 
Jackson County, at the present term. That the railroad has 
failed to pay county taxes, for each of the years mentioned, 
is a fact not disputed. It defends the present suit on the 
alleged ground, that no county tax has been legally levied 
against it, for either of the years mentioned, and that none 
can now be levied. 

The foundation fact, on which a county levy of taxes on 
this species of property can alone rest, is an assessment for 
State taxation, which is made by the State auditor, assisted 
by the board of equalization in determining the values. It 
is contended for appellee, that what is relied on as an assess- 
ment in these cases is invalid, because it is not shown that 
the board of equalization met on the 3d Wednesday in May, 
as required by the statute, and because it does not appear 
that the members of the board kept a record of their pro- 
ceedings, which was signed by“all the members present. 
Rev. Law of 1868, § 26, page 308 of the Pamphlet Acts. 

In State Auditor v. Jackson County, we considered many 
questions which necessarily arise in these cases. Speaking 
of assessment for State taxes, we in that case announced, 
that it was our duty “to indulge every reasonable intend- 
ment in favor of regularity, rather than paralyse this motive 
power of the State’s machinery.” We said, further, “ We 
do not consider the time of the meeting of the State board of 
equalization as mandatory.” The duty of apportioning the 
assessed values between the several counties is cast on the 
auditor. Todo so, he must know the whole length of the 
main track of the railroad, and the length in the several 
counties, and the value of the entire rolling-stock on the 
whole road. This enables him to apportion the rolling- 
stock. He must also know the number of miles of main 


tench and of side track in the several counties, and the value 
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of each, or the value per mile. This will enable him to 
apportion the tax on the railroad proper, between the sev- 
eral counties. When he has this information before him, he 
has the data on which to make the apportionment. These 
data, as we said in State Auditor v. Jackson County, must he 
record data ; that is, they must be recorded, as declared in 
that case. If the record goes farther, and shows the valua- 
tion assessed on the right of way, road-bed, &c., and on the 
rolling-stock, in and for the several counties, then, both 
State assessment, and apportionment among the counties, 
have been made. Nothing then remains of the auditor’s 
duties, but to certify to the county assessor. And, as we said 
in the case just cited: “‘ While we find no authority the law 
confers on the auditor to assess back, or escaped taxes, and 
think there is a want of machinery in the law to enable him 
to do so, we hold he is not without power to certify at any 
time, to the county tax-assessor, the ascertained value of the 
track of the road in his county, and the proportion of the 
value of the rolling-stock, which is subject to tax in his 
county. Andif the facts have been so ascertained, and shown 
by legal evidence, that by mere- calculation he can deter- 
mine the proportion of values that may be liable to taxation 
ip any given county, this mere clerical function he can per- 
form at any time. There is nothing judicial in this. It is 
scarcely necessary to add, that the duty the statute requires 
of the auditor, to notify the assessors of each county through 
which such railroad runs, of the number of miles of track 
and value thereof, and the proportionate value of personal 
property taxable in their respective counties, is purely min- 
isterial, and may be performed at any time.” What we have 
postulated above, is, in legal effect, assessment ; which is 
complete when it “ ascertains what persons and property are 
liable under the tax bill, the value of the property, and the 
amount of the tax to be paid by each person to the State.” 
Burroughs on Taxation, § 94. 

It is contended before us, that the State assessments of 
this railraad for taxes are void, because it is not shown that 
the State board of equalization, whose functions precede 
assessment and apportionment, kept a record of their pro- 
ceedings, which was signed by all the members present. 
This duty is certainly mandatory, and if not complied with, 
the assessment was not legally made. But, does it appear, 
or must we presume this duty was not complied with? In 
the condition in which we find these records, what intend- 
ments must we indulge? When these cases were submitted 
to the chancellor, there was a note of the testimony taken, 
which is made part of the records. One instrument of evi- 
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dence, thus shown to have been offered by the petitioners, is 
a “ certified transcript from the auditor’s office.” No objec- 
tions or exceptions to that testimony are any where shown 
in the records; and that transcript contains the only testi- 
mony offered by either side, tending to show State assess- 
ment, or equalization by the State board. It may be that 
this transcript, or parts of it, are not legal evidence, and 
would have been ruled out, if objected to. This is not the 
only illegal evidence that was offered, and received without 
objection. The ex-parte affidavit of Mr. Fowlkes was put in 
evidence by the railroad company. To avoid delay and ex- 
pense, and to hasten trials, A are frequently made, 
and testimony, illegal if objected to, is frequently allowed to 
be introduced. The court, of its own motion, does not inter- 
pose and reject evidence, merely because it is illegal in form, 
unless its action is invoked by an objection or motion. In 
submitting causes, parties have unlimited power and discre- 
tion over the instruments of evidence, pertinent to the ques- 
tions in issue, upon which they invoke the determination of 
their controversies. They can agree on facts, which a record 
or writing shows, and of which the record or writing is the 
highest and only evidence, if demanded; and neither the 
primary nor the revising court will refuse to consider such 
substituted evidence, or disallow it ex mero motu. It is no 
ground for reversal, that the court of original jurisdiction 
received illegal evidence in the absence of objection to its 
introduction.— Thompson v. Lee, 31 Ala. 292; Thomason v. 
Odum, 31 Ala. 108 ; Seeman v. Jeffries, 24 Ala. 329 ; 1 Brick. 
Dig. 749, § 1627 ; 1b. 776-7, $$ 36, 38, 53. 

In what is called “certified transcript from the auditor’s 
office,” there certainly are irregularities, which, if objection 
had been made, would have called for its exclusion. It does 
not appear to be an exemplification, by copy certified, of 
what the record in the auditor’s office contains. It is rather 
a certificate by the auditor that the statements he exhibits 
are the resultant, established facts, of what is shown in his 
office. It does not assume to set forth the record of the pro- 
ceedings of the State board of equalization, nor does it show 
that a record was made and signed by the members present. 
The certificate of authentication is as follows: “I hereby 
certify, that the statements of the assessment of the Selma, 
Marion, and Memphis Railroad Company, for the years 1869, 
1870, 1871, 1872, and 1873, and 1574, hereuuto attached, are 
true and correct copies of the originals on file in this depart- 
ment ;” signed by the auditor. This certified transcript con- 
tains copies of the sworn annual returns to the auditor, made 
by. the president and secretary of the railroad, each bearing 
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date in April of the several years. These returns set forth 
the whole length of the main track of the railroad, the whole 
length of the side track, the value of each, and the de- 
scription and value of the rolling-stock. We should have 
stated, the transcript contains no return for 1869, but con- 
tains the return for the years 1870 to 1874, inclusive. Each 
of these contains a statement of number of miles and value 
of main and side track in each county through which the 
road runs. There is what purports to be the valuations 
placed by the board of equalization, each of the years, except 
1873. If the board had a session, or made any change in the 
year 1873, it is not shown. Each of the other years, from 
1871 to 1874, the board changed the valuations. In 1870, 
1871, and 1872, the board reduced the valuations returned 
very materially. In 1874, the valuations were increased by 
the board. In 1870, the board stated the length of main 
and side track in each county, total length of main track, 
total valuation of main and side track combined, and total 
value of rolling-stock. In 1871, and in 1872, the board ascer- 
tained total length of main and of side track, fixed the valu- 
ation of each, and of entire rolling-stock; and ascertained 
the length and value, each, of the main and side track in . 
each of the counties through which the railroad runs. In 
1874, the board ascertained total length, each, of main and 
side track, total value of each, and the total value of the 
rolling-stock. In 1875, the board of equalization ascertained 
the length and value, each, of main and side track, and pro- 
portioned value of rolling-stock, in Perry county. The tran- 
script is silent as to what they did this year with Hale 
county, if any thing; but the report to the auditor, copied in 
the transcript, sets forth the total length, each, of main and 
side track, and of the main and side track, each, in Hale 
county. These ascertained facts, if sufficiently shown, furnish 
all the information needed, to show the values, each year, 
on which county taxes are to be collected. They furnish 
the data, from which, by mere calculation, the values can be 
ascertained. 


Are the facts recited above sufficiently proven? It will be 
borne in mind, it is State assessment by State officers we are 
dealing with. In State Auditor v. Jackson Connty, we said: 
“Tt is our duty to indulge every reasonable intendment in 
favor of regularity in assessment for State taxation.” We feel 
it our duty to presume, in the condition in which we find 
these records, that the State board of equalization had a 
meeting each year, that they kept a record of their proceed- 
ings, and that the record was signed by each member of the 
board who was present. It follows, that each State assess- 
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ment, from 1869 to 1875, inclusive, was regularly made 
according to the evidence before us. 
It is urged for appellees, that there has been no valid levy 
of county taxes on this railroad property, for either of the 
ears 1869 to 1875, inclusive ; and such was the view taken 
y the chancellor. The particular grounds of objection to 
the regularity of the levy are, that the auditor did not notify 
the county assessors “ of the number of miles of track, and 
value thereof, and the proportionate value of personal prop- 
erty, taxable in their respective counties” ; that the assessor 
did not “add the value of all other real property, except,” 
&c., “ together with all fixtures, machinery, tools and other 
property within their respective counties” ; that this prop- 
erty was not entered upon an assessment-list; that it was 
not entered in a book of assessments ; that the county board 
of equalization frequently met on days other than the 3d 
Monday in August, for the purpose of equalizing assess- 
ments ; that the certificate, if any was made, of the chairman 
of the board of equalization, upon, or appended to the as- 
sessor’s book, that the board had equalized and corrected the 
assessment, did not authenticate the assessment of the rail- 
. road track and rolling-stock, because their assessment was 
not on the book; that the Court of County Commissioners, 
when they levied the county tax, were not in session on any 
day of a regular term fixed by law; and, finally, when the 
county tax was levied, it was done by declaring a per-centum 
on the assessment shown in the book of assessments before 
them, and that the court did not levy a county tax on this 
property, because it did not appear on the assessment book. 
Rev. Law of 1368, sectiofis 24, 33, 37, 97, 98, 101 and 103. 
The objections noted above, considered collectively, are 
based on the assumption, that county taxes are levied so as 
to realize a given sum, and no more; that this end is accom- 
plished, by first ascertaining the aggregate sum of the State 
assessment, and then graduating the county levy, so as to 
yield the required sum; that property not shown on the 
book of assessments, does not enter into the computation, 
and to allow it to be brought in, would increase the aggre- 
gate of the county levy beyond the sum required or intend- 
ed. Hence, it is contended, no county tax is in fact levied 
on property omitted from the book of assessments. 

o the Court of County Commissioners is confided the en- 
tire authority to levy county taxes. They are presumed to 
be cognizant of the wants of the county, and are clothed with 
a large discretion. It is without limit, unless one is imposed 
by the constitution, or by statute. Of course, they will and 


should consult the wants of the county, present and prospec- 
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tive, in determining the proper rate, or per-centum. To this 
end, it is made the duty of the assessor to prepare, and have 
the books of assessments ready, to be laid before them. *But 
this is not a condition precedent to their right to levy a val- 
id county tax. If it were, no county tax could be demanded 
for property which had escaped the tax-assessor ; for neither 
it nor its value is before the Court of County Commissioners 
when the county taxis levied. As we said, the matter of 
the rate, or per-centum of the county levy, is within the sound 
direction of that court; and no tax-payer would be heard to 
dispute its rightful levy, on the ground that it was in excess 
of the county’s wants. The duties enumerated above are 
cast on the county assessor, and on the board of equaliza- 
tion, and they should be performed. Their omission the law 
would censure ; and if the result of wilfulness or negligence, 
might punish as a misdemeanor. They are not of the class 
called mandatory, or conditions precedent to the right to 
levy a county tax. When the tax is levied by the Court of 
County Commissioners, all property liable to taxation in the 
county is thereby made liable to the tax so levied, whether 
the court, at the time of the levy, knew of its presence in the 
county or not. We therefore hold, that neither the failure 
of the auditor to certify to the assessor the number of miles 
and value of the railroad track in the county, or the appor- 
tioned value of the rolling-stock, nor the failure of the as- 
sessor to enter the property on a list, or in the assessment 
book, nor the failure of the county board of equalization to 
meet on the third Monday in August, to equalize and correct 
the assessment, nor the failure of the chairman of the board 
to certify to the equalized and corrected valuations,—neither 
one, nor all of these omissions, will avoid the levy of county 
taxes. It may be that the said certificate of the chairman of 
the board is a necessary condition to the right of the county 
tax-collector to collect the taxes ; but upon that we need ex- 
press no opinion. 

Section 103 of the act of 1868 makes it ‘‘the duty of the 
Court of County Commissioners, immediately after the ad- 
journment of the board of equalization, to proceed to levy 
the amount of taxes required for their county for that year, 
not to exceed the rate levied by the State.” It could not 
be known when the board of equalization would adjourn, 
and hence the statute dces not fix the time when the court 
would or could meet for this service. The language of the 
statute forbids the inference that such session must necessa- 
rily be at a regular term of the court. It was to be immedi- 
ately after the board of equalization completed its labors ; 
and falling when it would, the statute made it a regular term 
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for this service. This clause is simply directory. The max- 
imum of the levy fixed by this section is mandatory. Sec- 
tion’ 93 of the act of 1875 provides, that the levy 
of county taxes shall be made at the July term of 
the Court of County Commissioners. Section 87 of 
that statute had made the second Monday in July 
a term of the said court to examine the assessor's 
returns, &c. The levy of the county tax can only 
be made, under this statute, at a regular term of the 
court, some term to which the court is adjourned from a 
regular term, or at a special term called according to 
section 744 of the Code of 1876. This, because the court 
can not lawfully meet for the purpose at any other time, and 
not because the duty is what is termed mandatory. 

If it were proposed to collect this tax by the agency of 
the county tax-collector, we would be inclined to hold the 
certificate of the State auditor to the county assessor, noti- 
fying him of “the number of miles of track and value 
re and the proportionate value of personal property 
taxable” in his county, is a condition precedent to the right 
to make such collection. These proceedings, however, are 
petitions to the court, for direction to the receiver to pay 
the taxes. In such case, the auditor’s certificate to the 
county assessor can accomplish no purpose. It is sufficient 
for this form of relief that the amount of the taxes has 
been legally ascertained, or that sufficient facts are shown 
to render the ascertainment a matter of calculation. This 
being done, the taxes become an ascertained debt, or legal 
liability, it is the duty of the court to order the payment of. 

Under the foregoing principles, governed by the state of 
the records now before us, the railroad corporation is liable 
for the taxes for each of the years named, except, perhaps, 
the years 1873, and 1875. For the year 1873, it is not aver- 
red that the board met for the purpose of equalizing the 
values. For the year 1875, there is nothing shown as to 
Hale county, and a very imperfect showing as to Perry 
county. Perhaps, these omissions and irregularities, as to 
the year 1875, may be supplied and corrected on another 
hearing. As to the years 1869, 1870, 187i, 1872, and 1874, 
as the records now stand, the railroad is liable for the county 
levies, as shown by the proceedings in the several years. 
We will not, however, render final decrees in these causes, 
but will remand them for further proceedings in the court 
below. We do this, for the reason, that to decree otherwise, 
would produce an inequality we are unwilling to make. 
There is another reason, which operates to make this an 


exception to a salutary general rule. ‘The testimony to be 
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adduced on another trial is record, or documentary, and the 
judicial policy against opening a controversy, once decided, 
to further parol testimony, does not apply. We therefore 
remand the causes, with instructions to the court below to 
receive further documentary or record proof from either 
party.—See State Auditor v. Jackson County, at the present 
term. 

Without entering, at this time, into a discussion of the 
question, we decline to award interest on these back taxes. 
The uniform custom in this State, so far as our information 
extends, has been not to demand interest, as interest, on 
taxes in default, and we will not disturb that custom. 

The decree of the chancellor, in each of the causes, is 
reversed, and the causes are remanded. 


Clark v. Knox. 
Motion to Dismiss Appeal. 


1. Parties to appeal.—On appeal from a decree in chancery, if prosecuted 
by the complainauts in the bill, all the defendants must be made appellees; 
and if prosecuted by any of the defendants, it must be in the names of all of 
them as appellants, and against the complainant as appellee: and there can 
be summons and sevetance in this court, according to the respective interests 
of the parties. 

2. Appeal bond; condition, and penalty.—When an appeal is sued out by the 
complainant in the bill, from a decree which is not for the payment of an 
ascertained sum of money, if he wishes to supersede further proceedings, 
the penalty of the bond should be in such sum as will secure the payment 
of the probable amount recoverable under the decree, with the interest 
which may accrue pending the appeal, if the decree should be affirmed; and the 
condition should be (Code, § 3928) for the prosecution of the appeal to effect, 
payment of the judgment of this court, and all such damages as the defend- 
ants, or any or either of them, may sustain in consequence of the appeal. 


AppEat from the Chancery Court of Greene. 

Motion to dismiss the appeal. The transcript has not come 
to the hands of the reporter, aud he can not state the facts on 
which the motion is founded. 


G. B. Mostey, and Snepecor & Cockre.t, for the motion. 


BRICKELL, C. J.—The decree rendered on the original 
bill did not change the relation of the parties to the suit. An 
appeal prosecuted by the complainant, from the decree, must 
be prosecuted against all the defendants to the bill—they are 

(26) 
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all necessary and proper parties appellee. An appeal, prose- 
cuted by any of the defendants, must be prosecuted in the 
name of all the defendants, and against the complainant as 
sole appellee. The appellants can join, or sever, or refuse to 
take any part in the assignment of errors. The decree not 
being for the payment of an ascertained sum of money by 
the complainant, if he wishes to supersede further proceed- 
ings, the penalty of the appeal bond should be in such sum 
as will secure the payment of the probable amount recover- 
able under the decree, with the interest which may accrue 
pending the appeal, if the decree should be affirmed. The 
condition of the bond should be, for the prosecution of the 
appeal to effect, payment of the judgment of this court, 
and all such damages as the appellees, or either, or any of 
them, may sustain in consequence of the appeal.—Code of 
1876, § 3928; Hughes v. Hatchett, 55 Ala. 539. 

The appeal by the complainant must be amended, to con- 
form to this view ; and he may, within thirty days, execute a 
new appeal bond, with the penalty fixed as above indicated, 
and the proper condition, if he desires a suspension of fur- 
ther proceedings under the decree, or a suretyship for costs, 
if that is not desired. The bond may be here executed, or 
it may be taken and approved by the register of the Chan- 
cery Court, and certified to this court. 

he appeal taken by Thomas W. Coleman, as adminis- 
trator ad litem of Samuel A. Wilson, must be amended, mak- 
ing all the defendants, parties appellant, and the complainant 
sole appellee ; and any one of them may execute a new 
securityship for costs. There must be notice to, or an 
appearance for such of the defendants, as do not join in 
taking the appeal. 


[Nov. Term, 
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Winter v. The City Council of Mont- 
gomery. 


Action for Taxes Paid under Protest. 


1. When action lies to recover money paid on illegal tax.—To support an 
action for money had and received against a municipal corporation, to recover 
takes illegally assessed and collected, two facts must concur: Ist, a want of 
authority for the impcsition and collection of the tax, rendering the proceed- 
ings, not merely irregular, but absolutely void; and, 2d, a payment under com- 
pulsion, or duress, to avoid an arrest, or to prevent the seizure of goods, and 
not merely under protest. 

2. Constitutionality of statutes; how determined by courts.—To justify the 
courts in pronouncing a statute void, it must be violative of some constitu- 
tional provision, State or Federal, or must be an attempted exercise of power 
not legislative in its character, or of power committed to some other depart- 
went of the government; but, whether the policy of the statute is sound, 
whether it will promote the public good, whether it isin harmony with natural 
right and abstract justice, and whether the legislature, in its passage, observed 
a care and caution commensurate with the importance of the interests and 
questions involved, —these are not judicial questions. 

3. Special statute authorizing city of Montgomery to aid in construction of 
South and North Alabama railroad ; omission of agreed propositions, to be sub- 
mitted to vote of citizens.—In the act approved December 7th, 1866, entitled 
‘An act to authorize the city of Montgomery to aid in building and equip- 
ping the South and North Alabama railroad from Montgomery to Limekiln,” 
the failure to set out at length, or in substance, the propositions which had 
been agreed on between the directors of the railroad and the «ity council, and 
on which a vote of the citizens was to be taken, under the provisions of said 
act, to ascertain whether aid should be extended by the city to said railroad, 
does not affect the validity of the act ; there being no constitutional provision 
then of force, and no prescribed mode of legislative procedure, which 
required their insertion, and the omission not causing any doubt or uncer- 
tainty in the act itself. 

4. Same ; election by vote of citizens ; certificate of managers as to result. —Under 
the provisions of said act, the managers of the election, to be held for the 
purpose of testing the sense of the citizens on the question of aid vel non, 
were appointed by the mayor, and were required by the act to certify to him 
the result of the election; but they were not constituted a special tribunal, 
clothed with the exclusive power of determining the result; nor was their cer- 
tificate the only evidence of the result which the city council could receive, 
and upon which they could act. Hence, their failure to make such certificate, 
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or the failure of the record of the proceedings of the city council to show 
that it was made, does not invalidate the proceedings of the city council, por 
affect the validity of the tax levied in accordance with the result of the elec- 
tion. 

5. Same; levy of tax on real estate only.—The grant of power to the city 
council by the terms of said act, the election having resuited in favor of aid 
to the railroad, ‘*to levy such tax as may be necessary, upon the real and per- 
sonal property in said city,” is a grant of legislative, or governmental power, 
rather than corporate power; and if it be held to require the imposition of a 
tax on all the property in the city, both real and personal, without any dis- 
cretionary power to discriminate between them, a tax levied on real estate 
alone would not be void : the omission or fuilure to tax personal property also, 
equally with real property, would be a mere error, or irregularity, for which a 
tax-payer, if thereby injured, would have an adequate remedy by mandamus 
before payment of the taxes assessed against him. 

6. Same; amount of aid voted and taxed.—Tbe proposition submitted to the 
vote of the citizens, at the election held under said act, fairly coustrued, was, 
whether the city should issue its bonds in aid of the railroad **to an amount 
not exceeding one million dollars” ; and the election having resulted in favor 
of the proposition, the city council had a discretionary power as to the 
amount of bonds to be issued, not exceeding one million dollars, and might 
confine the issue to five hundred thousand dollars. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. Srra. 

This action was brought by Mrs. Mary E. Winter, against 
the City Council of Montgomery, as a corporation, to recover 
moneys alleged to have been illegally exacted and collected 
by the defendant, and to have been paid by the plaintiff 
under protest and duress, and to avoid a sale of her prop- 
erty under execution, during the years 1868 to 1873, both 
inclusive ; and was commenced on the 18th November, 1873. 
The money sought to be recovered was paid, during those 
years respectively, as taxes assessed against real estate in 
the city of Montgomery belonging to the plaintiff, to pay the 
interest on certain bonds issued by the city of Montgomery, 
or the corporate authorities thereof, to aid in the construc- 
tion of the South and North Alabama, railroad from the city 
of Montgomery to Limekiln, now called Calera. The bonds 
were issued under authority supposed to be conferred by an 
act of the General Assembly of Alabama, entitled “ An act 
to authorize the city of Montgomery to aid in building and 
equipping the South and North Alabama railroad from Mont- 
gomery to Limekiln,” approved December 7th, 1866; and 
an election held inthe city of Montgomery on the 17th 
December, 1866, under the provisions of said act, to ascer- 
tain the sense of the qualified voters of the city on the ques- 
tion whether aid should be extended by the city to the rail- 
road, as authorized by said special statute. 

The following are the provisions of said special statute: 
Sec. 1. “ That an election shall be held in the city of Mont- 
gomery, on the third Monday in December, 1866, to take the 


Vou, Lxv. 








1880.] OF ALABAMA. 405 


[Winter v. The City Council of Montgomery. ] 


sense of the legal voters of said city on the propositions to 
aid in building and equipping the South and North Ala- 
bama railroad from Montgomery to Limekiln, upon the 
terms agreed upon, on the 5th day of December, 1866, 
between the directors of said railroad and the city council 
of Montgomery ; and if, from any cause, said election should 
not be held on said day, then the same shall be held on a 
day to be appointed by the mayor of said city, not more 
than thirty days from the approval of this act.” Sec. 2. 
“That all the qualified voters of the city of Montgomery 
shall be entitled to vote at said election ; the voting shall be 
by ballot: those who vote in favor of the propositions, must 
write or print on their ballots the word ‘ Aid’; and those 
opposed to the propositions, the words ‘ No Aid,” Sec. 3. 
“That the result of said election shall be certified by the 
managers of said election, who shall be appointed by the 
mayor of said city, to the city council of Montgomery; and 
the same shall be entered upon the journal or minutes of 
said city council.” Sec. 4. “That if a majority of the 
votes polled at said election be in favor of said propositions 
of the city council of Montgomery and the board of directors 
of the said railroad company (?), be, and they are hereby, 
fully authorized and empowered to carry into effect all of 
said propositions.” Sec. 5. “That, in the event aforesaid, 
the city council of Montgomery may issue bonds for one 
million of dollars, in such sums, and to run for such length 
of time, not exceeding eight per-centum per annum, as the 
said city council may deem proper; and may levy such 
tax as may be necessary, upon the real and personal prop- 
erty in said city, to pay the interest and principal of said 
bonds; provided, that the tax levied under the authority of 
this act, in any one year, shall not exceed two per-centum on 
the value of the property taxed, nor five per-centum on 
incomes.” Sec. 6. “ That if said bonds are issued, as pro- 
vided in this act, the holders of said bonds shall have 
speedy process by mandamus to compel the levy and collec- 
tion of the tax to pay the interest and the principal of said 
bonds, as the same may become due; and in the event of 
the dissolution of the city council of Montgomery, any one 
or more of the holders of said bonds, upon giving thirty 
Gays’ notice, by advertisement in the same (?) newspaper 
published in said city, may hold an election, for five trus- 
tees to levy and collect said tax ; at which election, each bond- 
holder shall be entitled to one vote; and the trustees thus 
elected shall have all power hereby given to the city council 
of Montgomery to levy and collect said tax, and pay the 
principal and interest of said bonds; and any vacancy in 
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such board of trustees may be filled by elections held as 
hereinbefore provided.” Sec. 7. “That the city council of 
Montgomery, in levying the tax to pay the principal or 
interest of said bonds, be, and they are hereby, authorized 
to make a levy in each year for an aggregate sum, more than 
the amount required to meet the principal and interest fall- 
ing due in any such year, and may remit, in whole or in part, 
the tax on the homesteads of poor people; provided, the 
aggregate amount remitted shall not exceed ten per-centum on 
the whole amount of the levy; and provided further, that no 
tax shall be remitted in any one year, until ample provision 
has been made for the payment of the principal and interest 
falling due in such year.”—Session Acts 1866-7, pp. 144-46. 
The propositions agreed on by the board of directors of 
the railroad company, and concurred in by the city council, 
which are referred to in said statute as “the terms agreed 
upon, on the 5th day of December, 1866, between the 
directors of said railroad and the city council of Mont- 
omery,” as set out in the mayors proclamation for the 
olding of the election, and copied in the transcript, were as 
follows: “1. That a contracting company be formed, under 
the auspices of the railroad company, composed of men who 
have the confidence and approval of both the city council 
and the directory of the railroad; and that this contracting 
company shall make a contract with the said railroad com- 
pay to build and equip its road from Montgomery to Lime- | 
iln, within a specified time, under and in accordance with 
the directions of the engineer of said railroad company, 
provided the city council, or the citizens of Montgomery, 
will furnish the necessary means. 2. That the South and 
North Alabama Railroad Company agree with the said con- 
tracting company to issue its stock to the contracting com- 
pany, in payment for the work done by said contracting 
company in building and equipping said road, at the expira- 
tion of the time so specified for the completion of said road 
from Montgomery to Limekiln, for a sum that will bear the 
same proportion to the cost of the road from Montgomery to 
Limekiln, according to the engineer’s estimate, which the 
then existing stock and liabilities of the railroad company 
bear to the other assets of the railroad company ; this pro- 
portion, as well as the amount of stock to be issued, to be 
determined by referees, with power to call in an umpire; the 
contracting company to retain the possession of the road 
from Montgomery to Limekiln, until the stock is issued and 
delivered, or offered to be issued and delivered to them, 
upon or after the expiration of the time appointed for the 
completion of the said road. 3. That the South and North 
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Alabama Railroad Company agree with the said city council, 
with such sureties as will be satisfactory to them, to save 
harmless the road from Montgomery to Limekiln from any 
excess there may be of the now existing debts of the said 
railroad company, over and above the value of the work 
already done by it, and of its property south of Limekiln ; 
which agreement shall contain an express provision, to the 
effect that such agreement of (?) guaranty shall become void 
and of no effect, if any future board of directors, or the 
stockholders, shall undertake in any way to fix or contrive 
any adjustment of the now existing debt or liability of the 
said railroad company, without the consent of the persons 
bound by said agreement, or their legal representatives 
respectively ; and to indorse the city bonds for one million 
dollars, hereinafter referred to. 4. That the city council 
issue bonds, to the amount of one million dollars, to the 
contracting company. 5. That the contracting company 
give its obligations to the city council, with satisfactory 
securities, conditioned that the bonds shall not be disposed 
of at less than an agreed discount, and for the faithful and 
judicious application of the proceeds to the building of the 
road from Montgomery to Limekiln, and to transfer to the 
city council the stock received from the railroad company ; 
the whole of the stock to be transferred, if the city council 
furnish all the money to build the road; and if it does not 
furnish all the money, then to transfer an amount of the 
stock which shall bear the same proportion to the whole 
amount received, as the money furnished by the city council 
bears to the costs of the road. 6. The contracting com- 
pany [is] to have the profits made by running the road. until 
the time agreed on for its completion, for their labor in build- 
ing the road, and to have the right in the meantime, with the 
consent of the railroad company, to mortgage the road from 
Montgomery to Limekiln, to raise funds to complete it ; the 
amount of said mortgage not to exceed the difference 
between the engineer’s estimate of the costs of completing 
the building and equipping said road, and the amount 
realized from the one million of bonds furnished by the city, 
should other resources fail.” 

The resolutions of the city council, adopting or ratifying 
these propositions, were also set out in the mayor’s procla- 
mation as having been passed on the 5th December, 1866, 
and in these words: “ Lesolved, that the city council of 
Montgomery concur in the resolutions submitted by the 
board of directors of the South and North Alabama Rail- 
road Company. Jesolved, that the mayor and three alder- 
men be appointed a committee, to act in conjunction with a 
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committee of the directors, to obtain the necessary legisla- 
tive sanction to carry out the purposes of said resolutions. 
Resolved, that if the legislature shall empower the city coun- 
cil to issue its bonds in aid of said road, before the afore- 
said bonds shall be issued, the question shall be submitted 
to a vote of the qualified voters of the city; and if a 
majority of those voting shall vote to grant the aid, then the 
city council shall proceed to issue the bonds, on such time, 
not exceeding thirty years, and at such rate of interest, not 
exceeding eight, as the city council shall elect.” The record 
does not show that the managers of the election made any 
certificate to the city council, as to the result ; nor does it set 
out the proceedings of the council in ascertaining the result, 
or in the assessment and levy of the tax, except so far they 
appear from the averments of the complaint in reference to 
their invalidity. Bonds were issued to the amount of $500,- 
000, and one of them was made an exhibit to the complaint. 

The complaint contained the common count for money 
had and received by defendant for the use of the plaintiff, 
and several special counts, each of which alleged, in sub- 
stance, that the money sued for was exacted and collected 
by the defendant, as taxes assessed against the plaintiffs 
real estate in the city of Montgomery, under authority sup- 
posed to be conferred by the special statute above set out, 
and of the election held under its provisions, and was paid 
by the plaintiff under protest and duress, and to avoid a 
levy and sale of her property; and asserted the invalidity 
and illegality of the tax, on the following grounds: Ist, 
because the statute was void for uncertainity, in that it did 
not set out at length, or in substance, the propositions 
agreed on between the city council and the directors of the 
railroad, on which the sense of the qualified voters was to 
be ascertained by the election ; 2d, because the result of the 
election was not certified to the city council by the man- 
agers, as required by the statute ; 3d, because the tax was 
assessed only upon the real estate in the city, to the exclu- 
sion of the personal property; 4th, because bonds were 
issued to the amount of $500,000 only, instead of $1,000,000. 
The court sustained demurrers to each of these special 
counts, and the trial was had on the general issue pleaded 
to the common count. The rulings on the demurrers are 
now assigned as error. 


Winter & WinTER, for appellant.—The special statute, 
under which the tax was assessed, is void for uncertainty. 
The agreement between the city council and the railroad 
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citizens was to be ascertained by an election, should have 
been set out in the statute, either at length or in substance, 
or should have been identified with reasonable certainty. 
But the statute neither states the substance of the proposi- 
tions, nor furnishes a clue to their character or identity, thus 
affording, by their omission, opportunity for mistakes, or 
fraudulent changes. As matter of fact, there was no agree- 
ment at that time between the contracting parties, the reso- 
lutions of the city council making a material change in the 
propositions submitted by the railroad company, in regard 
to the rate of interest on the bonds. A statute should cer- 
tainly contain everything that is essential to show the 
legislative meaning and intention, with as much certainty 
and definiteness as a judgment, deed, or other written instru- 
ment.—Dickerson v. Walker, 1 Ala. 49; Draughn v. Bank, 
1 Stew. 66; Bank v. Strong, 1 Stew. & P. 187; Webster v. Ela, 
5 N. H. 540; Broom’s Legal Maxims, 566; Goodright v. Rich- 
ardson, 3 'T. R. 463 ; Chitty on Contracts, 71, § 72. The city 
council had no authority to assess the tax, because the 
managers of the election, who were charged with the duty of 
ascertaining and certifying the result thereof, never certified 
said result to said city council, and no such certificate appears, 
or was ever spread on the minutes of the city council.—Col- 
oma v. Eaves, 2 Otto, 485. The assessments were void, also, 
because the tax was imposed on the real estate only, to the 
exclusion of the personalty. The statute gave the city 
council no discretionary power to discriminate between the 
two kinds of property, as in some of the cases cited for the 
appellee ; and no question of discrimination or exemption 
was submitted to the people, or voted on by them. The 
words of the statute are mandatory, and the tax is void, not 
for the excess only, but absolutely and entirely.—Cooley’s 
Const. Lim. §§ 520-21; Dean v. Michigan, 16 Mich. 12; 
Cooley on Taxation, 297 ; Oakley v. Mayor, 1 La. 1; Tarver 
v. Commissioners, 17 Ala. 527; 9 Porter, 390; 21 Pick. 67; 
Corbett v. Bradley, 7 Nev. 108 ; 28 Ala. 28. The assessments 
were unauthorized and void, also, for the further reason, 
that the bonds were issued for only $500,000, while the 
amount specified in the statute, and in the propositions 
which were voted on, was $1,000,000. This was a material 
change in the contract, and was made without any authority. 
The amount stipulated and voted was definite and fixed, and 
may have been intended to secure a controlling influence 
over the work, and thus direct or shape the policy of the 
road ; results which could not have been effected by the 
smaller amount.—Bell v. Railroad Company, 4 Wallace, 598. 
When the mode of contracting by a corporation is specially 
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and plainly prescribed, that mode must be pursued, or the 
contract vil be void.—Dillon’s Mun. Corp. §§ 373, 388 ; 
Angell & Ames on Corp. § 253; Aspinwall v. Davies County, 
22 Howard, 364; Head v. Prov. Insurance Co., 2 Cranch, 127 ; 
White v. New Orleans, 15 La. Ann. 667; U. S. Bank v. Dan- 
dridge, 12 Wheaton, 64; Marsh v. Fulton, 10 Wallace, 676 ; 
Thomas v. Richmond, 12 Wallace, 349 ; Donovan v. New York, 
33 N. Y. 291. As to the right to recover back, by action, 
money paid as taxes illegally exacted and collected, see 
Town Council v. Burnett, 34 Ala. 407; Know v. Abercrombie, 
1l Ala. 997 ; Crutchtield v, Wood, 16 Ala. 704. 


Exmore & GuNTER, contru.—Money paid upon an illegal 
tax, not under ignorance or mistake of facts, but under 
ignorance or mistake of law, and under the apprehension of 
au impending distress warrant, or under threats to use legal 
remedies to collect it, can not be recovered back.— Baltimore 
v. Lefferman, 4 Gill, 425; Morris v. Baltimore, 5 Gill, 244; 
Taylor v. Board of Health, 31 Penn. St. 73 ; Histon v. Chicago, 
40 Illinois, 514; Richmond v. Judah, 5 Leigh, 305 ; Christy’s 
Heirs v. St. Louis, 20 Mo. 143; Smith v. Readjield, 27 Maine, 
145 ; Elliott v. Swartwout, 10 Peters, 350 ; Robinson v. City 
Council, 2 Rich. 317; Smith v. Hutchins, 8 Rich. 260. To 
enable the plaintiff to recover in this suit, she must show 
that there was no authority to levy the tax, and that the 
payment was made on compulsion, to prevent the immediate 
seizure of goods, or the arrest of the person.—2 Dillon’s 
Mun. Corp. § 751. None of the objections specified in the 
complaint show the invalidity of the tax, or of the statute 
under which it was levied. The right to levy the tax, and to 
issue the bonds, depended on the actual result of the elec- 
tion, and not on the certificate of the managers as to the 
result. It was the duty of the city council to ascertain the 
result ; and the failure of the managers to make the proper 
certificate, whether their default was accidental, negligent, or 
willful, could not relieve them from this duty, nor from tak- 
ing the necessary steps to levy and collect the tax, if the 
election resulted in favor of it; and the complaint does not 
allege that the result of the election was against the pro- 
posed aid, nor that the city council did not ascertain the 
result. Neither does the complaint specify in what particu- 
lars the propositions submitted to the popular vote were 
changed or modified by the city council; and the proposi- 
tions and resolutions, as set out in the exhibits, show a sub- 
stantial compliance on all material points. Under the pro- 
visions of the statute, the city council had a discretionary 
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personal, or to confine it to the real estate alone.— Oakley v. 
Mayor, 1 La. 1; Municipality v. Duncan, 1 La. Ann. 182 ; 
Primm v. Belleville, 59 Til. 142. The omission to tax per- 
sonal property was a mere irregularity, or defect or mistake 
in the mode of assessment, and does not vitiate the whole tax. 
2 Dillon’s Mun. Corp. § 616, notes ; Page v. St. Louis, 20 Mo. 
136; People v. McCreery, 34 Cal. 48; Hale v. Kenosha, 
29 Wise. 599. The plaintiff can not complain of the omission 
to tax personal property, without showing that she was 
thereby injured ; and if injured, her remedy was by man- 
damus to compel an assessment of the personal property, or 
by bill in equity to enjoin the collection of the excess. 
Dunham v. Chicago, 55 Ulinois, 357; Schofield v. Walker, 
22 Illinois, 66; 20 Mo. 136. 


BRICKELL, C. J.—This case involves two questions : 1st, 
whether the city council had authority to levy and assess 
the taxes which were paid by the appellant; 2d, whether 
the taxes were paid voluntarily, or under compulsion, or that 
which the law deems the equivalent of compulsion. An 
action for money had and received will lie against a muni- 
cipal corporation, which may have illegally exacted and 
received it as taxes. The action can not, however, be sup- 
ported, unless there is the concurrence and co-existence of 
two conditions: Ist, the absence of authority for the imposi- 
tion of the tax, rendering its assessment, and all pro- 
ceedings taken for its collection, not merely irreguar, but 
absolutely void; 2d, the payment of it, not reluctantly—not 
under protest only ; not with mere notice that the validity 
ot the tax is disputed, and the duty and liability to pay 
denied—but under compulsion, or duress, to avoid arrest, or 
to prevent the seizure of goods.—Cooley on Taxation, 565; 
Dillon Mun. Cor. § 751; Yown Council of Cahaba v. Burnett, 
34 Ala. 600. We shall consider the first question only—the 
validity or invalidity of the levy and assessment of the taxes. 

An act of the General Assembly was approved December 7, 
1866 (Pamph. Acts, 1866-7, pp. 144-6), entitled “ An act to 
authorize the city of Montgomery to aid in building and 
equipping the South and North Alabama railroad, from 
Montgomery to Limekiln.” The first section, referring to 
propositions and terms which, on the 5th December, 1866, 
had been agreed upon by the city council and the board of 
directors of the railroad company. for the aid of the city in 
building and equipping the road from the city to Limekiln, 
directed that, on the third Monday in December, 1866, an 
election should be held, to take the sense of the legal voters 
on these propositions. The second section directed, that the 
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voting at the election should be by ballot ; the voter favoring 
the propositions writing or printing the word ‘ Aid’ on bis 
ballot, and the voter differing writing or printing on his bal- 
lot the words ‘ No Aid’. The third section required the 
mayor to appoint managers of the election, who were to 
certify to him its result ; which he was to cause to be entered 
on the journal or minutes of the city council. The fourth 
section authorized the city council, and the board of direc- 
tors of the railroad company, to carry into effect all of said 
propositions, if they were at the election favored by a major- 
ity of the votes. The fifth section empowered the city 
council to issue the bonds of the city, for one million of 
dollars, in such sums, and to run for such length of time, not 
exceeding thirty years, and to bear such rate of interest, not ex- 
ceeding eight per-centiim per annum, as the said city council may 
deem proper. It authorized the council to levy such tax as 
may be necessary, upon the real and personal property in said 
city, to pay the principal and interest of said bonds; Pro- 
vided, tuat the tax should not, in any one year, exceed two 
per-centum on the value of the property taxed, nor five per-cent. on 
incomes. The sixth section entitled the holders of the 
bonds to speedy process, by mandamus, to compel the levy 
and collection of the tax to pay the interest and principal of 
the bonds, as the same became due ; and in the event of the 
dissolution of the city council, the bondholders were em- 
powered to elect trustees, who were clothed with the full 
authority to levy and collect taxes for the payment of the 
principal and interest of said bonds. The seventh section 
authorized the city council, in levying the tax, in each year 
to levy for an aggregate sum, greater than was required to 
pay interest and principal of the bonds falling due in that 
year, and to remit, in whole or in part, the tax on the home- 
steads of the poor. . 

Under this act, an election was held, of which the mayor 
gave notice, having appointed managers of each precinct, or 
voting-place in the city, and having made publication of the 
terms and propositions which had been agreed upon by the 
board of directors of the railroad company and the city 
council. The election resulted in favor of the city aiding 
the railroad company ; but it is averred, that the managers 
did not certify its result to the mayor, as directed in the 
third section of the act. The propositions agreed upon 
between the directors of the railroad company and the city 
council, so far as material, were, that the city council should 
issue the bonds of the city, to a company contracting to build 
and equip the road, to the amount of one million of dollars ; 
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isfactory securities, not to dispose of the bonds at less than 
an agreed rate of discount, and for the faithful application 
of the .proceeds of the bonds to the building of the road 
from Montgomery to Limekiln; and to transfer to the city 
stock in the railroad company, which they were to receive on 
the completion of the road. “ Zhe whole of this stock to be 
transferred, if the city council furnish all the money necessary to 
build the road. It it does not furnish ail the money, then to trans- 
Ser an amount of the stock which shall bear the same proportion 
to the amount received, as the money furnished by the city council 
bears to the cost of the road.” 

The city council issued the bonds of the city, to a company 
contracting to build and equip the road, to the amount of 
five hundred thousand dollars, having thirty years to run, 
payable in the city of New York, bearing eight per-cent. 
interest; stipulating that they should be sold at not less than 
ninety cents, and that the contracting company should trans- 
fer to the city four hundred and fifty thousand dollars of the 
stock of the railroad company. An obligation,,with sureties, 
was given by the contracting company, to the city, with 
conditions as specified in the propositions. The taxes paid 
by the appellant were levied and assessed for the payment 
of the interest on the bonds so issued. 

It is insisted by the appellant that the act under which 
the taxes were levied and assessed is void, because it does 
not set out, in ec verba, or in substance, the propositions 
referred to in its first section, which had been agreed upon 
by the board of directors of the railroad company and the 
city council, upon which the sense of the voters of the city 
was to be taken, through an election. There was, at the 
time the act was passed by the General Assembly, no pro- 
vision of the constitution, which could be construed as 
requiring that these propositions should have been embodied 
in the act; no mode of legislative procedure prescribed, 
which was offended by their omission. To justify a court 
in pronouncing a statute void, it must be apparent that it 
is an exercise of powers not legislative—of power com- 
mitted to one or more of the other departments of the gov- 
ernment, or that it is violative of some provision of the con- 
stitution, State or Federal. Whether the policy of the 
statute is sound—whether it will promote the public good 
—whether it is in harmony with natural right, or with 
abstract justice, are not judicial questions.— Dorman v. State, 
34 Ala. 216. Nor is it a question for the courts, whether, in 
the expression‘of its will, the General Assembly has observed 
a care and caution, corresponding to the importance of the 
subject before them, or the magnitude of the interests to be 
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affected. The duty of the court is the ascertainment of the 
legislative intent, looking alone to the words of the enact- 
ment, when these are clear, intelligible, and unambiguous; 
and, when necessary, considering all the circumstances attend- 
ing the enactment, and the ends it was intended to accom- 
plish. It rested wholly in legislative discretion, whether 
these propositions should be embodied in the act, or to 
determine what reference to them was necessary. There is 
no uncertainty in the act; there could be no doubt or diffi- 
culty in ascertaining what were the propositions; and cer- 
tainly the appellant had nonein ascertaining and identifying 
them. 

The second point of contention is, that, as the managers 
of the election did not, as directed by the third section of 
the act, certify its result to the mayor, the issue of the bonds 
of the city was without authority, and the levy and assess- 
ment of taxes, to pay the interest on them, void. The argu- 
ment, as we understand it, is, that there was no authority 
for the issue of the bonds of the city, unless a majority of 
the qualified voters, at the election, had voted to aid the 
railroad company ; that the managers of the election, ap- 
pointed by the mayor, were by the act constituted a special 
tribunal, clothed with the exclusive power of ascertaining 
the result of the election, aud could only manifest their exer- 
cise of the power, and the result of the election, by a certifi- 
cate to the mayor, which must have been entered on the 
journal or minutes of the city council. It is obviously true, 
that the city council must, before the bonds were issued, 
have ascertained that the condition existed upon which their 
authority to issue them depended. But is it true, the statute 
devolved on the managers of the election the exclusive pow- 
er, or any power, of determining the result of the election ? 
The only duty, to which they were specially appointed by 
the statute, is certifying to the mayor the result after the 
election. But they had also the duties ordinarily pertaining 
to managers of an election—the supervision of the election ; 
the receiving of votes ; the keeping of poll-lists ; the count- 
ing of the ballots, ascertaining and declaring the number of 
votes cast, and how many favored, and how many opposed, 
the proposed aid to the railroad. These are mere ministerial 
duties, and when performed, every official function of the 
‘managers would have terminated. If the certificate they 
were directed to make had been made, it would have been 
evidence on which the mayor and council could have acted ; 
and of the results of the election would have been prima 
facie evidence, whenever it was necessary to prove them. 
But we do not find in the act any indication of a purpose 
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that the validity of the election shall depend on their making 
the certificate, or that it shall be the exclusive evidence of 
its results. The mayor and city council were charged with 
the duty of ascertaining whether a majority of the voters 
had in tact declared that aid should be by the city extended 
to the railroad company, on the terms proposed. In the 
event a majority had so declared, they only had duties to 
perform ; or, in the event had not so declared, it was their 
duty not to proceed in the execution of the propositions, and 
to resist any effort which could have been made to compel 
them into execution. The certificate of the managers would 
have been evidence, on which they could have acted, if 
it was unquestioned. But it was not conclusive, or exclusive 
evidence. Inquiry into, and the determination of the fact, on 
which their official responsibility depended, was the duty of 
the mayor and council, from which no laches on the part of 
the managers of the election could relieve them. The result 
of the election, not the evidence of it coming from any par- 
ticular source, must have controlled their official action. If 
the managers made no certificate of the result; or, if they 
did, and error in it was apprehended ; examination of the 
ballots and poll—lists, and a computation of the votes, or 
the resort to any satisfactory evidence to ascertain the result 
of the election, was the duty of the mayor and council. 
When they ascertained that a majority of the votes had been 
cast in favor of the propositions, the issue of the bonds of 
the city was not only within their province, but a duty to 
which they could have been compelled. 

It is insisted that the tax was illegal and void, because as- 
sessed only on the real estate of the city, to the exemption 
of personal property. The grant to the city council is of 
power “to levy such tax as may be necessary, upon the real and 
personal property in said city,’ &e, It is a grant of legisla- 
tire, governmental, rather than of corporate power. Whether 
the city council are, by the terms of the grant, compelled to 
levy upon both species of property, and to the same rate 
upon each—whether they are without discretion in the exer- 
cise of the power, and may not apportion the tax, so that the 
species of property deriving the larger benefits from the 
building and equipping of the railroad, or which can best 
bear it, should bear the burdens of the tax, we shall not con- 
sider. If it is conceded to the appellant, that the taxes 
should have been levied and assessed alike, and in the same 
proportion, on real and personal property, the omission of 
personal property is a mere error, an irregularity, for the 
correction of which the appellant had appropriate and ade- 
quate remedies, before making payment of the tax. The 
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error does not render the assessment void; it does not de- 
prive the city of a just claim to so much of the tax on the 
real estate as it ought in good conscience to have borne. 
Errors, omissions, misconstruction of powers, on the part of 
the officers of a municipal corporation, in the levy of taxes, 
or in their collection, must be of frequent occurrence. It 
would be most dangerous to hold, when the question arises 
collaterally, that they vitiate the entire levy,—as well that 
which is certainly within, as that which may be without the 
power of the corporation. The mistakes of its officers might 
work the destruction of the corporation, and the deprivation 
of the local government it was established to administer. 
Through a period of five years, the appellant paid the taxes 
now sought to be regained. They passed into the city 
treasury, and were disbursed in payment of the interest on 
the city bonds. The times for the levy and assessment of 
taxes on the real and personal property within the city, for 
those years, have passed. There can be no levy and assess- 
ment of them now; and if the appellant can recover the 
taxes paid by her, the result would be, that she would escape 
all taxation ; not only that which ought not to have been 
paid, but that which ought to have been. The same right 
of recovery would pertain to every other tax-payer; and 
the corporation would be paralyzed, incapable of continued 
existence, and the exercise of its powers of government for 
the good of the city. Iftie tax should have been levied 
alike on personal and real property—if the city council was 
without discretion to impose it on the one only—and injury 
resulted to the appellant, by mandamus she could have com- 
pelled the assessment of both species of property; and this 
was her appropriate remedy. From it she would have de- 
rived the full measure of right to which she is entitled, and 
no serious injury could have resulted to the city.—2 Dill. 
Mun. Corp., § 616, and note. 

We do not discover that the city council varied the prop- 
ositions which were submitted to, and approved by the 
voters, at the election. The proposition was, when fairly 
construed, that the city should extend aid to the railroad 
company, by the issue ofits bonds, to an amount not exceed- 
ing one million of dollars, which were to be employed in 
building and equipping the road. It was not pecuniary gain, 
nor any of the advantages which would accrue to an indi- 
vidual from membership in the railroad company, that 
formed a motive or inducement for clothing the city with 
the power to aid in the construction of the road. The bene- 
fits which would result to the commerce and industry of the 


city, the increased facilities of access to it, were the pur- 
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poses for which the power was conferred. If these could be 
secured without involving the city in a debt of one million 
of dollars, it was not only within the power, but it was the 
duty of the city council, to secure them for the least practi- 
cable sum. The power to create the larger included the 
power to create the lesser debt. Ommne majus continet in 
se Minus. 

There is no room for pronouncing the levy and assess- 
ment of the taxes paid by the appellant void; and conse- 
quently this action can not be maintained. 

The judgment is affirmed. 


Bolling v. Tate. 


Action on Injunction Bond. 


1. Counsel fees as damages.—In an action on an injunction bond, con- 
ditioned as the statute prescribes (Code, § 3871), counsel fees are recoverable 
as a part of the damages, for services rendered in this court on appeal, as well 
asin the court below. (Overruling Ferguson v. Baber, 24 Ala. 402; and Bul- 
lock v. Ferguson, 30 Ala. 227.) But the recovery is limited to fees for services 
rendered, in either court, in procuring the dissolution of the injunction, and 
does not extend to all the services rendered in the suit in which the injunction 
was sued out. , ¢ 

2. Condition of bond.—An injunction bond, conditioned to pay ‘all dam- 
ages which any person may sustain by the suing out of said injunction, if the 
same is dissolved by the said Chancery Court,” is to be construed as if it were 
conditioned, in the language of the statute which was of foree when it was 
executed, to pay ‘‘all damages which any person may sustain by the suing 
out of such injunction, if the same is dissolved” (Code, § 3871), and binds the 
sureties on a dissolution of the injunction by this court, on appeal from an 
interlocutory order refusing to dissolve it. 

3. Depreciation of mortgaged property pending injunction of sale.—When an 
injunction is obtained, restraining the sale of property under a power con- 
tuined in a mortgage, and it is afterwards dissolved; in an action on the 
injunction bond, the depreciation in the value of the mortgaged property 
while the injunction was of force, causing it to sell for less than the amount 
of the secured debt, is recoverable as a part of the damages sustained. 

4. Travelling expenses in attending sale.—The plaintiff's travelling expenses 
in attending the sale of the mortgaged property, after the dissolution of the 
injunction, coming from Pensacola, Florida,:to Greenville, Alabama, ‘are but 
an accident of the particular case,” and can not be recovered asa part of the 
damages in an action on the injunction bond. , 

5. Liability of sureties.—In an action on a penal bond, the liability of the 
sureties is the same as that of the principal; and when they are sued alone on 
the bond, the fact that they are sureties should exert no influence in the 
assessment of the damages. 


AppraL from the Circuit Court of Butler. 
Tried before the Hon. J. W. Posey, an attorney of the 
court, selected by the parties on account Of the disqualifi- 
(27) 
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cation of the presiding judge, who was related to one of the 
parties. 

This action was brought in the name of the register in 
chancery, suing for the use of Walter Tate, against Samuel 
J. Bolling and Henry M. Caldwell, sureties on an injunction 
bond for Holden Evans; and was commenced on the 31st 
October, 1877. The condition of the bond was in these 
words : “ Whereas, Holden Evans has this day filed his bill of 
complaint in the office of the register in chancery at Green- 
ville, Alabama, against Walter Tate, praying, amongst other 
things, that the said Tate, his agents or attorneys, be re- 
strained by an order of injunction of this court, from mak- 
ing sale of a certain mill, named and nientioned in a certain 
mortgage made an exhibit to said bill of complaint: Now, 
therefore, the condition of the above obligation is such, that 
if the above-bounden Holden Evans, 8. J. Bolling, H. M. 
Catdwell, and Jobn T. Milner, executors, administrators, or 
any ot them, shall and do well and truly pay, or cause to be 
paid, all damages which any person may sustain by the suing 
out of said injunction, if the same is dissolved by the Court 
of Chancery, on the bill filed by said Holden Evans as afore- 
said, then the above obligation to be void,” &ec. 

The complaint set out the condition of the bond, and 
alleged, as a breach thereof, that the writ of injunction, ob- 
taiged by the execution of said bond “ remained in full force 
and effect until the 13th July, 1876, when the same was dis- 
solved and wholly terminated by the judgment and decree of 
the Supreme Court of Alabama in said cause, on appeal 
from said Chancery Court ; yet said defendants have not, nor 
has the said Evans, paid the damages which the said Walter 
Tate has sustained by the suing out of said injunction ;” and 
the damages specially claimed were—Ist, on account of the 
depreciation in the value of the mortgaged property, from 
the 20th March to the 13th July, 1876, during which time 
the injunction was in force and the sale stayed, said Evans 
being and continuing insolvent ; 2d, counsel fees for services 
rendered in the injunction suit, and to procure the dissolu- 
tion of said injunction by said Supreme Court, and for ser- 
vices rendered in such defense, and on said appeal, and in 
the prosecution of this suit;” 3d, costs incurred in said 
suit, and on said appeal ; 4th, “necessary expenses in travel- 
ling from, and returning to his home, in Pensacola, Florida, 
while engaged in and about the defense of said suit, and in 
consequence of said injunction.” 

The defendants demurred to the complaint, on account of 
the insufficiency of the breach assigned, in alleging that the 


imjnnetion was dissolved by the Supreme Court, and not that 
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it was dissolved by said Chancery Court. They demurred, 
also, to “ that part of the complaint which claimed damages 
for costs of the Supreme Court, and for counsel fees to pro- 
cure the dissolution of said injunction by said Supreme Court, 
because the same is tooremote, and is not within the legal 
terms and conditions of the bond, and is not the natural and 
proximate consequence of the injunction or dissolution” ; 
also, to “that part which claims damages on account of the 
depreciation in the value of the mortgaged property, from 
the 20th March to the 13th July, 1876, because such de- 
preciation is not the natural and proximate consequence of 
the suing out of the injunction, and is too remote, and is not 
recoverable under the terms and condition of said bond.” 
The court overruled the demurrers, except as to the claim-of 
damages for costs and counsel fees incurred in the Supreme 
Court, and sustained it as to that ground ; and the complaint 
was then amended by striking out the averments as to such 
costs and counsel fees. The defendants then pleaded, “in 
short by consent, Ist, the general issue” ; 2d, “in answer 
to the damages claimed on account of the alleged depreci- 
ation of the mortgaged property,” that the mortgage was 
paid in full and satisfied, when the injunction was dissolved, 
and also when it was sued out ; 3d, such payment and satis- 
faction of the mortgage, “in answer to the damages claimed 
in the first breach assigned” ; 4th, and 5th, set-off of debts 
due and owing to said Evans by defendants, and pleaded by 
consent of said Evans. The court overruled a boa to 
the plea of set-off of an open account, and issue was then 
joined on all the pleas. ; 

On the trial, each party reserved exceptions to the rulings 
of the court on questions of evidence, and also in the matter 
of charges given and refused ; and their exceptions are noted 
in the same bill. The defendants objected to the admission 
of evidence showing the depreciation in the value of the 
mortgaged property, between the day on which the sale was 
enjoined, and the day on which the sale was made after the 
dissolution of the injunction ; also, to the admission of the 
bond, the proceedings in the injunction suit, and the certifi- 
cate of reversal from this court; and they reserved excep- 
tions to the overruling of these objections. The plaintiff 
offered to prove “that he had been compelled to pay, and 
had paid, the costs of his appeal in the Supreme Court and 
in said Chancery Court, on his appeal from the order of the 
chancellor refusing to dissolve the injunction, and the amount 
of said costs”; also, “the value of the services rendered 
by his counsel in procuring the dissolution of said injunction . 
by the Supreme Court”; but the court excluded this evidence 











420 SUPREME COURT [Dec. Term, 


[Bolling v. Tate.] 


as offered, on objection by the defendant, and the plaintiff ex- 
cepted. The plaintiff offered to prove, also, “ that his neces- 
sary expenses in coming from his home in Pensacola, Flor- 
ida, to Greenville, Alabama, to make the sale under the 
mortgage on the 26th August, 1876, and in returning to his 
home after said sale, was $20”; but the court excluded this 
evidence, on motion of defendants, “as not being a part of 
the proximate damages caused by the injunction”; to which 
ruling the plaintiff excepted. Evans testified, as a witness 
for the defendants, among other things, “that defendants 
signed said bond as sureties for him, and at his request; 
that they were sureties, and only sureties on said bond.” 
The plaintiff objected to this evidence, “ because the same 
was illegal and irrelevant,” and he reserved an exception to 
the overruling of his objection. 

The court charged the jury, among other things, that if 
the injunction was dissolved by the Supreme Court on 
appeal, ‘this was within the condition of the bond, so far as 
concerned the liability of the defendants, equally as if the 
dissolution had been by the Chancery Court; and that the 
plaintiff, if entitled to recover in the case, “ was entitled to 
recover the depreciation in the value of the property, from 
the issue of the injunction to its dissolution, or, perhaps, to 
the sale.” To pn of these charges, with others, the defend- 
ants duly excepted. The plaintiff reserved an exception to 
a charge, given by the court on the request of the defendants, 
as to the manner in which they were to ascertain the depreci- 
ation of the mortgaged property. 

The appeal is sued out by the defendants, who here assign 
as error all the adverse rulings of the court on the pleadings 
and evidence, as above stated, and in the charges given and 
refused ; and by consent, entered on the record, the plaintiff 
also assigns as error all the rulings adverse to him. 


JOHN GAMBLE, for the defendants below.—The condition 
of the bond sued on is not the condition prescribed by the 
statute (Code, § 3869), but is more limited: it is not “ on the 
dissolution of the injunction” simply, but on its dissolution 
“by the said Chancery Court on the bill filed by the said 
Evans.” If these words had been struck out, or the statutory 
words substituted for them, it would have been a material 
alteration of the bond, and would have discharged the sure- 
ties, unless done with their consent. The contract of sureties 
is strictissimi juris. They have a right to stand on its pre- 
cise terms; and any material alteration, “whether it con- 
sists in the amount of the obligation, or in the time or man- 
ner of performing it,” discharges them.— McKay & McDonald 
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v. Dodge & McKay, 5 Ala. 588 ; Haden v. Brown, 18 Ala. 641; 
Johnston v. Flint, 34 Ala. 673; Bang v. Strong, 7 Hill, 250; 
Miller v. Stewart, 9 Wheaton, 681; United States v. Boyd, 
15 Peters, 187; WeMichael v. Webb, 6 Howard, 292; Leggett 
v. Humphries, 21 Howard, 66 ; Smith v. United States, 2 Wal- 
lace, 219; Kellogg v. Stockton, 29 Penn. St. 460; McCloskey v. 
Cromwell, 1 Kernan, 598; Bankhead v. Brown, 5 Hill, N. Y. 
635; 3 Kent’s Com. 183, 3d ed.; Wright v. Johnston, 8 Wen- 
dell, 512; Hunt v. Smith, 17 Wendell, 179; Dobbin v. Brad- 
ley, 17 Wendell, 422 ; Walworth v, Thompson, 2 Comstock, 540; 
Lewis v. Dunn, 6 Selden, 469; 1 Penn. C. C. 305; United 
States v. Hillegos,3 Wash. C. C. 70 ; 4 1b. 678 ; 37 Maine, 102 ; 
1 Eng. L. & Eq. 1; 27 Jb. 304; 2 Parsons on Contracts, 17 ; 
10 Johns. 180. 


Hersert & BvueEty, contra.—In the construction of con- 
tracts, to determine the intention and obligation of the par- 
ties, the same rule applies alike to principal and surety. It 
cannot be construed to mean one thing as against the princi- 
cipal, and another and different thing as against the sureties ; 
but it must receive a reasonable interpretation, according to 
the intention of the parties, as disclosed by the instrument, 
when read in the light of the surrounding circumstances, and 
the purposes for which it was made.—Brandt on Suretyship, 
106-08 ; Levy v. Taylor, 24 Md. 282 ; 2 Parsons on Contracts, 
499-505, 5th ed.; 1 Brick. Dig. 386, §§ 161-66. The bond 
shows on its face the purpose for which it was executed; 
and when read in connection with the existing statutory pro- 
visions, with notice and knowledge of which the parties are 
chargeable, and with the results effected by it, the parties 
must be presumed to have contemplated and provided 
against an eventual dissolution of the injunction, whether 
by the chancellor in the first instance, or by this court on 
appeal.—Reusch v. Demass, 34 Mich. 95 ; Hanna v. Petroleum 
Co., 23 Ohio St. 622; Watts v. Waddle, 6 Peters, 389; Sea- 
cord v. Morgan, 3 Keyes, N. Y. 636; Jordan v. Agawam 
Woollen Co., 106 Mass. 57! ; Sherry v. State Bank, 6 Ind. 397. 
A literal construction of the bond would relieve the sureties 
from liability, if the injunction had been dissolved by the 
chancellor in vacation, and not by the court in term time; a 
construction which could hardly be contended for. As to 
the damages recoverable, see Mysenberg v. Schlieper, 48 Mo. 
426; High on Injunctions, 964, 967, 971, and cases cited; 
Holmes v. Weaver, 52 Ala. 516. 


STONE, J.—The present suit was brought by Tate, against 
the sureties of Evans, on the injunction bond which was 
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executed by the latter, to obtain the injunction which was 
dissolved by the order of this court, in 7ate v. Evans, 54 Ala. 
16. To obtain an injunction, such as was granted in that 
cause, the party applying is required by the statute to give 
bond, “conditioned to pay all damages which any person 
may sustain by the suing out of such injunction, if the same 
is dissolved.” ---Code of 1876, § 3871. The condition of the 
bond given, sued on in this action, is to pay “all damages 
which any person may sustain by the suing out of said 
injunction, if the same is dissolved by the Court of Chancery, 
on the bill filed by the said Holden Evans as aforesaid.” 
There was a demurrer interposed to the complaint, assigning 
grounds. One ground assigned was, that the complaint 
failed to show a hability, in this, that defendants had only 
bound themselves to pay damages, if the injunction was dis- 
solved by the Chancery Court, and the complaint contained 
no averment that the Chancery Court had dissolved the 
injunction. The dissolution was by the order of this court, 
rendered on appeal from the interlocutory decree of the 
chancellor refusing to dissolve ; and such is the averment of 
the complaint. 

We have several decisions of this court, bearing on the 
question of the liability of the makers of injunction, and 
other kindred bonds, and the extent of such liability. Fer- 
guson v. Baber, 24 Ala. 402, was a suit on a bond in a detinue 
suit, given by the plaintiff to obtain a seizure of the chattels 
sued for. The effect of such seizure, under our statutes, is, 
to place the property sued for in the custody of the law, and 
thus to secure to the plaintiff the fruits of his judgment, if 
he recovers. To obtain such order of seizure, the plaintiff 
must make oath to his ownership of the property, and give 
bond, conditioned, if he fail in the suit, to pay the defendant 
all such costs and damages as he may sustain from the 
wrongful suing out of the writ, or ‘wrongful complaint,’ as 
the statute now stands.—Clay’s Dig. 317,§ 31; Code of 
1876, § 2942. There was verdict and judgment for the 
defendant in that case; and on writ of error to this court, 
the judgment of the Circuit Court was affirmed. Baber then 
sued on the detinue bond, to recover the costs and damages 
he had sustained. The question was made, whether the 
bondsmen were liable for defendant’s attorney’s fees in this 
court. It was ruled, by a majority of the court, that they 
were not, GoLDTHWAITE, J. dissenting. 

Bullock v. Ferguson, 30 Ala. 227, was a suit on an injunc- 
tion bond. The injunction had been dissolved by the chan- 
cellor, and, on appeal by the complainant to this court, the 


decree of the chancellor was affirmed. There was then suit 
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on the injunction bond, and the question was again made, 
whether the bondsmen were liable for the defendant’s coun- 
sel fees in this court. The majority of the court, following 
Ferguson v. Baber, held they were not. The report of the 
case shows that the writer of this opinion preferred to 
remain uncommitted on that question. The case of Holmes 
v. Weaver was a suit on an injunction bond, but presented 
no question of attorney’s fees in this court. It re-affirmed 
the doctrine, asserted in the older cases, thatin such action, 
reasonable counsel fees, incurred in the court below, may be 
recovered as damages.—52 Ala. 516; Garrett v. Logan, 19 Ala. 
344; Miller v. Garrett, 35 Ala. 96; Seay v. Greenwood, 21 
Ala. 491; Pounds v. Hamner, 57 Ala. 342. 

In the case of Ferguson v. Baber, 24 Ala. 402, it was said : 
“The bond before us [detinue bond] contemplates the pay- 
ment of such damages as may have been occasioned by the 
wrongful suing out of the writ, if the plaintiffs should fail in 
the suit.” The main reason given in that case, for disallow- 
ing attorney’s fees in this c@urt, as damages sustained from 
the wrongful suing out of the writ, was, that the writ of 
error, or appeal to this court, is in the nature of a new suit— 
not the suit in which the bond is given. A writ of error, or 
appeal, is, in a limited sense, a new suit; but, in another 
sense, it is but a continuation of the proceeding. It is also 
inferable from the reasoning and rulings in our earlier cases, 
that our predecessors intended to limit the recovery of the 
counsel fees, to that portion of the defense which was caused 
or rendered necessary by the writ of seizure, levy of attach- 
ment, or the restraining order, as the case might be; and 
that it does not extend to the defense of the entire action, 
thus commenced. 

It is trwe that, for bringing an action in any of the ordi- 
nary forms, no matter how groundless the claim, no action 
for damages lies at the suit of the defendant, for costs and 
damages suffered by him in making his defense. When, 
however, the remedy resorted to is statutory, and beyond 
the line of ordinary legal proceedings, our statutes have, 
in many cases, thrown safe-guards around the rights of 
defendants. Suits are instituted by plaintiffs, on ex-parte 
statements, and assumptions of fact. If, on such ea-parte 
representation or claim, it is proposed to disturb possession 
of property, or to restrain action as a remedial precaution, 
our statutes have provided remedies to meet these ends, 
adapted to most of the emergencies that arise in human 
transactions. Property may be attached on various grounds : 
debts due to defendants may be reached and secured under 
process of garnishment, issued in aid of a pending suit for 
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money, at any time after the institution of such suit; in 
suits to recover chattels in specie, the property sued for may 
be seized and secured at the very inception of the litigation ; 
and an injunction from the Chancery Court, restraining 
action, may be awarded on an ez-parte application, without 
notice to the defendant, and hence before he has had an 
opportunity to be heard in his own defense. But, before 
these processes will be granted, the party invoking them 
must present a state of averred facts, verified by his oath, 
and execute a bond to indemnify the defendant against 
costs and damages. The condition of the bond is not the 
same in all cases, but is varied so as to prevent the abuse, 
and compensate the wrong, which the legislature feared 
might be perpetrated in the several classes of cases. The 
bond in detinue protects the defendant, and compensates 
him in damages, only in the event the plaintiff fails in the 
action. No matter how causeless the seizure—how safe 
the right of the plaintiff would have remained without it— 
this furnishes no cause of actiorf, if the property is found to 
be the plaintiff's. 

The bond in attachment, and in garnishment, which is only 
a species of attachment, is intended to protect defendants 
against an unnecessary resort to this extraordinary remedy. 
If there is no ground for such process, damages may be 
recovered, although the debt claimed is actually due, and is 
recovered. Injunctions restrain action, and the maintenance 
or breach of the bond depends on the success or failure of 
the suit or litigation, in aid of which it is obtained. If the 
injunction is made perpetual, the defendant has sustained 
no legal damage. If it is dissolved, there is a breach of the 
bond, and an action lies. 

Now, it is manifest that no uniform, unbinding measure of 
damages can be declared, which will fit every phase of each 
variety of bond, which may be the subject of a suit for dama- 
ges. Each must{depend, in large degree, on the terms and pur- 
pose of the bond sued on. ‘The legislature provided these 
several extraordinary, precautionary remedies, and they pre- 
scribed to suitors invoking them, that they should, by 
bond, secure defendants against theirabuse. Their purpose 
extended no farther. They said; to suitors, “ You may em- 
ploy the forms prescribed in the general law; may prosecute 
any civil claim you may choose to assert; and no matter 
how groundless your claim, the defendant can maintain no 
valid claim for damages against you. If, however, you resort 
to these statutory, extraordinary remedies requiring bond, 
then, you render yourself liable for the damage the defendant 
sustains by such wrongful suit. Invoking the helps the 
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statute offers you, you proceed at your peril; and both you 
and your sureties must respond in damages, for every injury 
you do the defendant, within the condition and scope of your 
bond.” Rulings on the various classes of bonds we have 
been discussing will be found in the authorities cited above, 
and in 1 Brick. Dig. 171, $§ 263 et seq; Drake v. Webb, 63 Ala. 
596 ; Pounds v. Hamner, 57 Ala. 342; Barber v. Ferrill, 1b. 446. 

As we have shown above, the scope of the different classes 
of bonds is not uniformly the same. The scope and extent, 
of the liability of the bondsmen, on the various classes of'\ 
bonds mentioned, is the damage, natural and proximate, | 
caused by the litigation inaugurated by the giving of the 
bond. We think our predecessors fell into an error, in the | 
eases of Ferguson v. Baber, and Bullock v. Ferguson, when 
they held the bondsmen not liable for attorney’s fees in this 
court. In each of the cases, the defendant needed the ser- 
vices of counsel in this court; and that need or want was 
caused by the writ sued out, and wrongfully sued out against 
him. The institution of the suit in the court below, and 
judgment thereon, gave the plaintiff the right to bring the 
case to this court, by writ of error, or appeal; he did so 
bring his case to this court, and obtained its judgment 
thereon ; and he thus forced on the defendant the expense of 
defending in this court, to the same extent, and as directly, 
as he had put that burden on him in the court below. Sup- 
pose, in either of those cases, the plaintiff had erroneously 
recovered in the court below, and the defendant had been 
forced to appeal, and did appeal to this court, and thereby 
obtained relief from the erroneous judgment against him ; 
would not the expense of prosecuting the writ of error or 
appeal have been damages, caused by the wrongful suing 
out of the writ? Suppose, again, the defendant had érro- 
neously succeeded in the court below, and thus acquired a 
right to sue on the bond ; and the plaintiff had brought the 
case to this court, obtained a reversal, and established the 
right he had asserted by his suit ; could the defendant main- 
tain a suit on the bond, and recover for the breach the 
judgment of the court below had established? Or, would 
not the judgment of this court be a full answer to bis action? 
We think our predecessors erred in confining the liability 
of the bondsmen to the damage suffered in the court below. 

The peculiar features of this case have caused us to 
extend these remarks farther than we otherwise would have 
done. By the letter of the bond given, the bondsmen bound 
themselves to pay damages, if the injunction was dissolved 
by the Chancery Court ; and the argument is, that the bond 
is not broken, because the Chancery Court of Butler did not 
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dissolve the injunction. If we were to follow the seeming 
lead of the cases of Ferguson v. Baber, and Bullock v. Ferqu- 
son, we would be driven to the following strange, if not 
anomalous results: First, that for obtaining the dissolu- 
tion of an injunction wrongfully sued out, full compensation 
for attorney’s fees can not be recovered, unless the dissolu- 
tion is obtained in the court below, without appeal to this 
court ; second, that when the Chancery Court refuses to 
dissolve, and this court, on appeal, reverses its decree, and 
dissolves the injunction, damages can be recovered for ser- 
vices of counsel in the unsuccessful attempt to obtain dis- 
solution in the court below, but can not be recovered for 
such services, though successful, rendered in this court, 
without which the injunction would not have been dissolved. 
With all proper respect for our predecessors, it would seem 
that all necessary and proper expenses incurred to procure 
the dissolution, or to prevent its re-instatment, in the court 
below, or in this court, are the natural and proximate result 
of the wrongful suing out of the injunction, and are recover- 
able as damages. The error, if not absurdity of the opposite 
ruling, is shown, we think, by the rulings which the special 
judge felt himself bound. by precedent to make in this case. 
He allowed a recovery for attorney’s services rendered in 
the Chancery Court, where the injunction was not dissolved, 
and disallowed the claim for similar services rendered in this 
court, where the injunction was dissolved. If we were to 
affirm his ruling in this regard, we would place ourselves in 
this further anomalous position. The obligation of the bond, 
as we have seen, is to pay damages, in the event the injunc- 
tion is dissolved by the Chancery Court. We would be 
holding, that this language is broad enough to embrace a 
dissolution by this, the Supreme Court, and yet not broad 
enough to provide for the professional services necessary to 
procure that dissolution. 

In Edwards v. Bodine, 11 Paige, 223, Ch. WaLwortn, speak- 
ing on this subject, said: “The necessity of paying such 
counsel fees is an actual damage, which the defendants have 
sustained by reason of the injunction. . . Itisnota 
mere matter of discretion, as the condition of the bond is 
imperative, that the obligors in the bonds shall pay, to the 
parties enjoined, such damages as they may sustain by 
reason of the injunction. Under a covenant of warranty in 
a conveyance, also, the grantee, who has been evicted, is 
allowed to recover against his grantor the necessary counsel 
fees which he has been compelled to pay in defending his 
title, as a partof the damages which the grantee has sus- 
tained by the breach of the covenant of warranty. AndI 
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can not discover any distinction, in principle, between 
that case and the one now under consideration. For, if the 
extra counsel fees, which the grantee had necessarily been 
compelled to pay in that case, in an unavailing attempt to 
defend his title, were a part of the damages occasioned by 
the breach of warranty, similar counsel fees, which these 
appellants were obliged to pay, in this case, to obtain a 
dissolution of the injunction, were a part of the damages 
which they sustained by reason of that injunction.” 

In Hayden v. Sample, 10 Mo. 215, suit was brought on an 
attachment bond, conditioned to pay all damages that should 
accrue to the defendant, or any garnishee, in consequence of 
the attachment. Attorney’s fees in detending and defeating 
the attachment suit were claimed as damages. The attach- 
ment suit had gone off, on a plea in abatement. Plaintiff 
recovered in the court below, on his claim for counsel fees ; 
and it was contended in the Supreme Court, that the condi- 
tion of the bond did not extend to, or embrace, the costs 
which accrued on the trial of the issne formed on the plea 
in abatement. The court said: “We are of opinion that 
these costs may very properly be considered as costs accru- 
ing to the defendant, ‘in consequence of the attachment.’ 
All the costs of the subsequent proceedings, authorized by 
the act, may be regarded as a consequence of the attach- 
ment.” The judgment of the court below was affirmed. An 
examination of the report of that case will show, that the 
court included under the general term costs the fees paid to 
counsel in maintaining the plea in abatement. 

In the case of Andrews v. Glenville Woollen Co., 50 N. Y. 
282, motion to dissolve an injunction was made, and the 
motion refused, the court deeming it more advisable to defer 
the inquiry into the merits until the final hearing. On final 
hearing, the motion was granted, and the injunction dis- 
solved. The question was, whether the services of counsel 
in making the motion to dissolve could be recovered as 
damages in a suit on the bond. The court said: “It was 
proper that the defendant should move, at the earliest 
opportunity, to dissolve the injunction. His motion did not 
fail through any fault on his part, or any defects in the 
merits of his case. The court simply deferred its decision 
upon the merits, until the trial. The result which must, for 
the purposes of this application, be assumed to be correct, 
shows that, if the decision had not thus been deferred, the 
motion should have been granted when made. Under these 
circumstances, I think the expenses of the motion were 
reasonably and properly incurred, as a direct consequence of 
the injunction, and were properly allowed by the referee.” 
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See, also, Corcoran v. Judson, 24 N. Y. 106; Brown v. Jones, 
5 Nev. 374; Zrapnall v. McAfee, 3 Mete. Ky. 34; Bank v. 
Heath, 45 N. H. 524; Fitzpatrick v. Flagg, 12 Abb. Pr. 189 ; 
Littlejohn v. Wilcox, 11 La. Ann. 620 ; Weae v. Brown, 12 La. 
Ann. 181; Transit Co. v. McRae, 13 La. Ann. 214; 
Phelps v. Coggeshall, 1b. 440 ; Murray v. Munford, 2 Cow. 400 ; 
Boyd v. Brisban, 11 Wend, 229. 

The fees recoverable, however, are not necessarily for the 
defense of the whole action. They are limited to that part 
of the defense, or the whole, as the case may be, that may 
be rendered necessary by the writ of seizure, or injunction 
complained of.— Andrews v. Glenville Woollen Co., 50 N. Y. 
282 ; Derry Bank v. Heath, 45 N. H. 524; Trapnall v. McAfee, 
3 Mete. Ky. 34; Pettit v. Owen, 8 B. Mon. 51; Burgen v. 
Shaver, 14 B. Mon. 500; Transit Co. McRae, 13 La. Ann. 
214; Phelps v. Coggeshall, 1b. 440; Brown v. Jones, 5 Nev. 
374 ;Sedg. Dam. 397, marg., and note. 

We have felt called upon to consider the question 
noticed first above, before passing on the demurrer, because 
the principles we have been discussing enter into a proper 
construction of the bond sued on. We hold the construc- 
tion contended for is too narrow and technical. The power 
of this court to dissolve injunctions on appeal, is co-exten- 
sive with the power of the Chancery Court. The spirit and 
purpose of the bond were, to pay damages if the injunction 
was dissolved. An appeal has always lain to this court, 
from final decrees of the Chancery Court; and in that way, 
this court has always had and exercised jurisdiction to dis- 
solve injunctions in dernier resort. When the present bond 
was executed (March 20th, 1876), the statute allowed an 
appeal from interlocutory decrees of the chancellor, dissolv- 
ing or refusing to dissolve injunctions.—Pamph. Acts 
1874-5, p. 265 ; Code of 1876, § 3922. The parties, in execut- 
ing the present bond, must be presumed to have contracted 
in reference to the existing statutes, and to have contem- 

lated a dissolution by any court to which the cause could be 
fogally carried. 

Reusch v. Demass, 34 Mich. 95, was a suit on a replevin 
bond. The maker of the bond had instituted a suit in the 
Circuit Court, and had given bond, conditioned that if the 
defendant recover judgment against him, he will return the 
property, if return be adjudged, and pay such sums as 
defendant may recover against him. Under a statute of 
Michigan, defendant had removed the cause to the Superior 
Court of Detroit, and defendant there had judgment. It 
was contended in defense, that the bondsmen were not 


liable, because defendant’s recovery was not in,the court in 
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which the bond was given, and to which it was returnable. 
The court said: “As this bond was given after the law 
came in force which authorized such suits to be transferred, 
it must be construed to apply to the proceedings in what- 
ever court they may be. A suit in the Circuit, might become 
a suit in the Superior Court, at the option of the defendant; 
and the transfer was as fairly contemplated as any other 
step in the cause,—as a trial by the court or by jury, or a 
judgment by default, or a continuance by consent. Every 
one must be subject to the incidents of the litigation, where- 
ever they may be. The suit is the same suit in both 
courts, and the removal is not an. extraordinary step, but 
one which the defendant was expressly empowered to take, 
if be saw fit.” The defense was disallowed. In Jordan v. 
Agawam Woollen Co., 106 Mass. 571, a defendant, in the 
Circuit Court of the United States, had given bond with 
surety, “to keep and perform the final decree in the cause, 
and pay all sums which might therein and thereby be 
decreed to be paid by him.” The Circuit Court rendered a 
final decree against him, for damages and costs, from which 
he appealed to the Supreme Court of the United States, and 
gave a new bond, with different surety, to pay all such costs 
as that court should decree to be paid to plaintiff, upon 
affirmance of the decree of the Circuit Court. Tbe Supreme 
Court of the United States affirmed the decree of the Cir- 
cuit Court, with costs and interest; and, as is its custom, 
sent its mandate down to the Circuit Court; and, pursuant 
to the mandate, the Cireuit Court decreed that its own for- 
mer decree be affirmed, with costs and interest, tlus adopt- 
ing the decree of the Supreme Court. There was suit on 
the original bond, as a common-law obligation; and the 
court held that the parties to it were liable for each and 
every item of the affirmed judgment.—See, also, Seacord v. 
Morgan, 3 Keyes, N. Y. 636. 

It results from what we have said, that the Cireuit Court 
did not err in overruling the first and second grounds of the 
demurrer to the complaint, and did err in sustaining the 
third ground. The court did not err in overruling the fourth 
ground of defendant's demurrer, which relates to the 
depreciation in value of the mortgaged property, pending 
the injunction.—Drake v. Webb, 63 Ala. 596; Ripley v. 
Mosely, 57 Maine, 76. 

The Cireuit Court rightly disallowed plaintiff's claim for 
expenses, in coming from Pensacola to Greenville. This 
was but the accident of the case, and too remote to be the 
subject of a recovery. The bond sued on showed, on its 
face, that it was given in a suit in which Evans alone was 
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complainant. This proved that Bolling and Caldwell were 
only sureties. It is difficult to perceive that any injury was 
done to the plaintiff by further proof of a fact already in 
evidence ; but that fact should have exerted no influence in 
the assessment of damages. In suits on bonds, the liability 
of the sureties is the same as that of the principal. 

What we have said will be a sufficient guide on another 
trial. On the assigments by Bolling and Caldwell, we find 
no error in the record. On the assigments by Tate, the 
judgment is reversed, and the cause remanded. 


McDuffie v. Cook. 


Application for Mandamus to Circuit Clerk, requiring Approval 
of Bond us Security for Costs on Contest of Election. 


1. Contest of election; approval of bond as security for costs; when mandamus 
lies.—Iu the matter of approving a bond, tendered to him as security for the 
costs of a contest of the election for a probate judge (Code, § 335), and decid- 
ing as to the sufficiency of the sureties, the circuit clerk is required to exercise 
SS power; and the exercise of this power will not be controlled 

y mandamus. 


AppEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Joun Moore. 


R. M. Wiiu1aMson, for the appellant, cited Snedicor v. Bar- 
nett, 9 Ala. 434; Williams v. Hart, 17 Ala. 102; Governor v. 
Wiley, 14 Ala. 172. 


Cook & Enocns, contra, cited Ex parte Harris, 52 Ala. 87; 
Ex parte Thompson, 52 Ala. 98. 


SOMERVILLE, J.—This is an application by the appel- 
lant for a mandamus, directed to the appellee, Cook, who 
was clerk of the Circuit Court of Lowndes county, to compel 
him to approve a bond, offered to be given as security for 
costs, in order to contest an election for the office of judge 
of probate of that county. Cook declined to approve the 
bond, as his return to the rule nisi shows, for two reasons: 
first, because it was not such a bond as he, the respondent, 
was authorized and required by law to approve; second, 
because he did not deem the sureties tendered sufficient for 
the said bond, or for the sum therein named. 
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Whether such a bond, when required to contest an elec- 
tion for the office of the judge of probate, under the pro- 
visions of section 335 of the Code (1876), is to be taken 
simply to cover the costs of the contest generally, or is to 
be limited to a penalty not exceeding five hundred dollars, 
under the operation of section 304 of the Code, is a question 
which we are not necessarily called on to decide in this case. 
It is sufficient to say, that the duty which is imposed by 
the statute on the circuit clerk is of a quasi-judicial nature, 
and involves the exercise of judgment and discretion. As 
was said in Er parte Harris (52 Ala. 87,91): “ He is forbid- 
den to approve, if the bond does not conform to the 
statutory requisition. Can it be said, that, in determining 
the sufficiency of a bond in this respect, ministerial, and not 
judicial power, is exercised? . . . He must, also, inquire 
into, yo pass on the solvency of the obligors. This requires 
the hearing and weighing of evidence. If he should adjudge 
them insuflicient, the exercise of his judgment will not be 
controlled by mandamus.” This case expressly overruled 
Ex parte Oandee (48 Ala. 586), and State, ex. rel. v. Ely, 
(43 Ala. 386), in which the opposite conclusions had been 
reached. 

In Ex parte Thompson (52 Ala. 98), it was expressly de- 
cided, that a mandamus would not be awarded, to compel the 
approval of a bond, which was refused on the ground of the 
insufliciency of the sureties,—which is the identical question 
involved in thisease. In Swan v. Gray (44 Miss. 393), where 
the statute made it the duty of the clerk of the Circuit 
Court to approve the bonds of all county officers, the act of 
approval was held to be so far judicial in its nature, that 
mandamus was held not to lie to control the judgment of the 
clerk as to the approval of a bond presented ; and such 
seems to be the general current of settled authority—High 
on Ex. Rem., $$ 46, 164, 326. 

The prayer of the relator was properly refused, and the 
judgment of the Circuit Court is affirmed. 


Hlalso v. Seawright. 
Statutory Real Action in nature of Ejectment. 


1. Alienation of homestead —A mortgage (or other alienation) of the home- 
stead, if wanting in the essential element of the voluntary signature and 
assent of the wife,is a nullity: it passes no estate or interest in the land, and 
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does not even operate by way of estoppel as against the husband, though 
founded on valuable consideration, 

2. Acknowledgment of conveyance ; nature of power of officer taking and cer- 
tifying.— In taking and certifying the acknowledgment of conveyances,an officer 
exercises power which is strictly ministerial, and in no respect judicial. 

3. Clerk of probate judge ; statutory powers.—The clerk of the probate judge, 
unlike the clerks of other courts, is not an independent officer, clothed with 
distinct official powers and duties, to be exercised on his own responsibility : 
but is a mere agent or deputy of the judge, in whose name he acts, and who 
is responsible for his fidelity. 

4. Same; taking acknowledgment of conveyance of homestead.—By the general 
statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized ‘to 
do all acts not judicial in their character,” and ‘to take and certify acknowl- 
edgments and proof of instruments authorized to be recorded”; and this 
statute being of force when the suqsequent statute was passed (April 23, 1873) 
prescribing the manner in which alienations of the homestead should be 
acknowledged and certitied, and giving the power to judges of probate, with 
other judicial officers particularly named, to take and certify such acknowl- 
edgments, the power must be held to be conferred on their clerks also, though 
not expressly named. 


AppEaL from the Circuit Court of Butler. 
Tried before the Hon. Jonn P. Hupsarp. 


D. BuELL, for appellant. 


BRICKELL, C. J.—This was a real action for the 
recovery of lands, in which the appellant, as administrator 
of William Mercer, deceased, was plaintiff, and the appellee, 
Seawright, the tenant in possession, was defendant. On 
motion, the appellee Graydon, as the landlord of Seawright, 
was made a party defendant. On the trial, upon the plea of 
not guilty, the plaintiff deduced title to the lands from a 
mortgage executed to his intestate in his life-time, by Gray- 
don and wife, on the 14th day of March, 1874 ; the acknowl- 
edgment of which is in due form, purporting to have been 
taken and certified by the judge of probate of the county of 
Butler, in which county the Sadie are situated. The lands 
conveyed are in Quantity two hundred acres, and, when the 
mortgage was executed, were used and occupied by the 
mortgagor and his wife as the homestead. It was shown by 
parol, without objection, that the acknowledgment of the 
execution of the mortgage was not taken by the judge of 
probate, but was in fact taken and certified by his clerk 
duly appointed. The Circuit Court was of opinion, and so 
instructed the jury, that the clerk of the judge of probate 
was without authority to take and certify the acknowledgment 
of alienations of the homestead, and, of consequence, that 
the mortgage was inoperative and void. The correctness of 
this instruction is the only matter of inquiry in the case, as 
it has been argued by counsel, and we limit our opinion to 


its consideration. 
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It is the mandate of the present, as it was of the con- 
stitution of 1868, of force when the mortgage was executed, 
that an alienation of the homestead, by mortgage or other- 
wise, by a husband, shall not be valid, without the 
voluntary signature and assent of the wife. Any alienation 
not conforming to this constitutional mandate— wanting in the 
essential element of the voluntary signature and assent of 
the wife—is incapable of passing any estate or interest 
in the homestead. It can not operate, by estoppel or other- 
wise, against the husband, though executed by him volun- 
tarily, upon a valuable consideration: it is simply void—a 
nullity, to all intents and purposes. 

Until the act of April 23, 1875, there was no statute pre- 
scribing any particular mode, in which it should be ascer- 
tained and manifested that the signature and assent of the 
wife to the alienation was voluntary. Whenever the aliena- 
tion was, prior to that statute, acknowledged before an 
officer having authority to take and certify the acknowledg- 
ment of the execution of conveydnces of real estate by mar- 
ried women, and the certificate declared (as it must have 
been declared, to be sufficient, and in conformity to the 
statutes), that she acknowledged the execution of the con- 
veyance was voluntary, it was held a sufficient, valid aliena- 
tion, satisfying the constitutional mandate. The 4th section 
of the act referred to provided the mode in which it should 
be manifested that the signature and assent of the wife to 
the alienation was voluntary. Its words are: “ No mort- 
gage, or other alienation, of any homestead exempted by 
this act, by the owner thereof, if a married man, shall be 
valid, without the voluntary signature and assent of his 
wife ; which voluntary signature and assent must be shown 
by the examination of the wife, separate and apart from the 
husband, touching the same, had before a Circuit or Supreme 

Jourt judge, chancellor, or judge of probate, and must be 
certified to, in writing, indorsed upon .such mortgage, by 
such judge or chancellor,in the following form,” &c.—Pamph. 
Acts 1872-3, p. 65. By an act approved December 13th, 
1873 (Pamph. Acts 1873, p. 54), notaries public, or justices 
of the peace, were clothed with the power of taking and 
certifying the examination of the wife. 

The power created and conferred by the statute originally, 
though confined in terms to judicial officers, was not in its 
nature or character judicial—it was strictly ministerial. The 
officer, in the discharge of the duty, is not required to 
adjudge or determine any fact—he makes no decision. The 
duty is fully performed, when separate and apart from the 
husband he examines the wife, and the wife only, inquiring 

(28) e 
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of her whether she will acknowledge that she signed the 
alienation of her own free will and accord, without fear, con- 
straint, or persuasion of her husband ; and in proper form 
he certifies the fact on the conveyance. If he knows the 
wife, he merely states the fact; and if she is not known to 
him, the fact that she was made known, or identified. The 
wife may refuse to make the acknowledgment ; and though it 
could be fully proved that she had previously signed the 
conveyance freely and voluntarily, in the absence of all 
influence from the husband, the officer could not ascertain 
and certify the facts. The whole purpose of the statute is 
to charge the duty of taking and certifying the present 
acknowledgment of the wife. If it were judicial power the 
officer exercised, the certificate could not be impeached 
collaterally, because of the duress of the husband : it would 
be conclusive, until vacated in some judicial proceeding. 
It would be void, if the. officer taking it was related to the 

arties, in any of the degrees which by statute disqualify 
judicial officers. There would be no responsibility for negli- 
gence in the performance of the duty, or for a malicious, 
corrupt refusal to perform. There is not, in the nature or 
character of the duty, any element of judicial power ; and 
this must have been the view of the legislature, when, sub- 
sequently, notaries public, who are ministerial officers, were 
clothed with the power of taking and certifying the examina- 
tion.—See Lynch v. Livingston,8 Barbour, 463; S. C., 2 Selden 
(N. Y.), 422. 

The statute of force long prior to, and when these statutes 
were enacted, and which, it must be presumed, was known 
to the legislature, had defined the power of the clerk of the 

robate judge as follows: “1. ‘To do all acts not judicial 
in their character.. . . . . . 3. Toadminister oaths 
relating to the business of the court,-and take and certify 
acknowledgments and proof of instruments authorized to be 
recorded.”—Code of 1876, § 702, subd. 6. Whatever of 
mere ministerial power or duty is by law devolved on the 
judge of probate, this statute contemplates the clerk shall 

ave full authority to exercise and perform. Subsequent 
statutes, imposing power and duty on the judge, are to be 
read and construed in connection with this statute ; and 
there can be no intendment that the power and duty, if it is 
not judicial—if it is ministerial—in the absence of prohibi- 
tion, shall not be exercised or performed by the clerk. If 
the power is to take and certify acknowledgment or proof of 
instruments which may be recorded, it falls within the par- 
ticular enumeration of the powers the clerk can exercise. It 
can not be of importance that such statutes may specify the 
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judge of probate only, omitting all mention of the clerk 
in conferring the power. There is no statute conferring 
power on the judge, which makes mention of the clerk, and 
declares, in express terms, that he may also exercise the 
power. All statutes are read and construed in the light of 
the common law, and of pre-existing statutes relating to the 
same subject. The rules of the common law remain of force, 
except so far as the statute abrogates them; and pre-existing 
statutes, except so far as they may be inconsistent with, and 
repugnant to later legislative enactments. There is no - 
sumption, or intendment, of a legislative intention to abro- 
gate the one, or to repeal, create exceptions to, or withdraw 
from the operation of the other. 

Upon what solid reason can it be supposed it was the pur- 
pose of the legislature to prohibit the clerk of the judge of 
probate from exercising the power of taking and certifying 
the examination of the wife, as to her signature and assent 
to an alienation of the homestead, thus creating an excep- 
tion to the statute which empowers the clerk to take and 
certify the acknowledgment of conveyances, whenever the 
judge has the power? Stress is laid upon the fact, that 
judicial officers only were named in the statute originally, 
omitting all mention of clerks, or other ministerial officers, 
mentioned in the statute referring to all other conveyances. 
But the power and duty is not judicial—it is ministerial— 
whatever may be the character of the officer upon whom it 
is conferred. It is mere conjecture, from the omission of 
clerks, and other ministerial officers, that there was an 
intention to withdraw the alienation of the homestead from 
the operation of the statute defining the power of the clerk 
of the judge of probate ; and it is not upon conjecture that 
safe statutory construction can rest. If the legislature had 
deemed it proper to repeal so much of the statute as author- 
izes clerks of the Circuit Courts, registers in chancery, and 
the clerk of this court, to take and certify the acknowledg- 
ment of conveyances, it would scarcely be contended the 
statute must be construed as repealing by implication the 
statute which expressly clothes the clerk of the probate 
judge with the power and duty of taking and certifying such 
acknowledgments. The repealing statute would not, by 
implication, be extended beyond the fair, just meaning of 
its words. Yet, it could be inquired, why the legislature 
should bave withdrawn the power and duty from clerks of 
other courts, leaving it in the hands of the clerk of the pro- 
bate judge,—an officer, it may be, of lesser dignity, and not 
of higher responsibility. That inquiry would be addressed 
to the policy or expediency of the enactment, rather than to 
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its construction. When on the probate judge was devolved 
the duty of taking and certifying the examination of the 
wife, to an alienation of the homestead, the pre-existing 
statute intervened, and authorized the clerk of his appoint- 
ment, in his name, to take and certify it. For all legal pur- 
poses, and in contemplation of law, the act of the clerk is 
the act of the judge. Unlike the clerk of the Circuit Court, 
or the register in chancery, or the clerk of this court, the 
clerk of the probate judge is not a separate, independent 
officer, clothed with distinct official power and duty, to be 
exercised on his own responsibility. He is a mere agent, or 
deputy, acting for, and in the name of a principal, who is 
answerable for his fidelity. It is the power and duty of the 
principal he can exercise, so far as the law permits its dele- 
gation. The law sanctions, expressly by its own terms 
makes a full delegatéon, of all other than judicial power ; and 
it is not material whether the power is conferred by pre- 
existing, or by subsequent statutes. If by subsequent 
statutes, the delegation is by legal intendment incorporated, 
if it is not prohibited. 

We can not concur in the opinion of the Circuit Court. 
The mortgage was properly executed and certified. 

Reversed and remanded. 


Wood & Houston wv. Steele. 


Bill in Equity for Injunction and Equitable Set-off against 
Judgment. 


1. Fraudulent transfer of note.—It is no defense to an action at law by the 
transferree of a promissory note, against the maker, that the transfer was 
made with the intent to defraud the creditors of the transferror, the maker then 
being a creditor as surety on a contingent liability. 

2. Sel-off; what demands are available at law.—A contingent liability; as 
surety for the plaintiff, is not available asa set-off at law, since the defendant 
could not, at the commencement of the suit, maintain an action thereon. 

3. me pony set-off. —The surety on an administrator's official bond, being 
indebted to his principal by promissory note, on whicha judgment at law has 
been rendered in favor of an assignee, may come into equity to enjoin the 
judgment, and to establish an equitable set-off against it, on account of moneys 
which he has been compelled to pay as surety since its rendition, on aver- 
ment and proof that the administrator is insolvent, and that the note was 
transferred with intent to defraud his creditors. 

4. Amendment of decree for costs.—A decree for costs against a defendant, 
as to whom the bill had been previously dismissed, being a mere clerical error, 
and amendable on motion in the court below, will be here corrected at the 
costs of the defendants as appellants, 

Vou, uxv. 
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AppEAL from the Chancery Court of Autauga. 

Heard before the Hon. CHartes TuRNER. 

The bill in this case was filed on the 9th May, 1879, by 
Samuel P. Steele, against Philip A. Wood, Julia C. Houston, 
and George 8. Houston; and sought particularly to enjoin a 
judgment at law, which said Julia C. Houston had recovered 
against the complainant, on a promissory note transferred 
to her by said Philip A. Wood; to vacate and set aside a 
sale of the complainant’s lands under that judgment, at which 
the plaintiff therein had herself become the purchaser ; and 
to establish an equitable set-off against the judgment, on 
account of moneys which the complainant had been com- 
pelled to pay, since its rendition, as the surety of said Wood 
on an administration bond; and this relief was prayed, on 
the ground that said Wood was insolvent, and that the trans- 
fer of the note was without consideration, and was made 
with the intent to defraud his creditors. The defendants 
filed a joint demurrer, which the complainant confessed as 
to said George S. Houston, and dismissed the bill as to bim ; 
and which the chancellor overruled as to the other defend- 
ants, and required them to answer; and they thereupon 
filed a joint answer, denying the charges of fraud in the 
transfer of the note, alleging that the transfer was founded 
on valuable consideration, and admitting all the other 
material averments of the bill. On final hearing, on 
bill and answer, the chancellor rendered a decree for the 
complainant, and taxed the costs against said Wood and 
George S. Houston. From this decree the defendants jointly 
appeal, and jointly assign it as error, together with the over- 
ruling of the demurrer to the bill, and the decree imposing 
costs on George 8. Houston. 


W. H. & W. T. Norrarneton, for appellants. 
GuNTER & BLAKEY, contra. 


STONE, J.—The appellant raises but a single question in 
argument, and we will confine what we have to say to that 
one question. It arises on the demurrer to the bill, the pith 
and substance of which is, that the complainant had a com- 
plete and adequate remedy at law. The facts shown by the 
bill are, that Steele owed a note, amounting, with the inter- 
est, to something over one thousand dollars, of which note 
Wood became the holder and owner. Wood had executed 
a large bond as the administrator of Wood, his intestate, and 
Steele was one of his sureties on that bond. Before Steele 
paid anything as the surety of Wood, and before his liability 
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as such surety was fixed or ascertained, Wood transferred 
Steele’s note to Julia C. Houston, who brought suit against 
Steele, obtained judgment, and, under execution issued 
thereon, had Steele’s lands sold, and herself became the 
— Subsequently, a judgment was rendered against 

ood and Steele, on the said administration bond, and 
under it Steele was required to pay, and did pay, as the 
surety of Wood, a much larger sum than the amount of the 
note and interest, transferred to appellant Houston, under 
which Steele’s land had been sold. Steele thereupon filed 
this bill, and charged that the transfer of his note by Wood 
to Julia C. Houston was simulated and fraudulent; that 
Wood is insolvent; and one object of the bill was to have 
an equitable set-off declared, of the sum paid by Steele as 
Wood’s surety, against the recovery obtained in Miss Hous- 
ton’s name against Steele, and to have the sale and deed 
made by the sheriff to Miss Houston vacated and annulled. 
The chancellor found that the transfer of Steele’s note to 
Miss Houston was simulated and fraudulent, and granted to 
Steele the relief prayed for, as stated above. As we have 
said, the only point urged in argument by the appellant is, 
that Steele had an adequate remedy at law. 

The substance of the argument appellants make here, is 
embodied in the following extract from the brief of counsel : 
“Tf the transfer of said note was fraudulent and void, the 
said transfer imparted no title to the said Julia C. Houston. 
It is, therefore, obvious that, if appellee had interposed his 
defense in the Circuit Court, and had established the facts 
alleged in his bill of complaint, by appropriate proof, he 
could have defeated a recovery by said Julia C. Houston.” 
If this argument be sound, it must rest on the maintenance 
of one of the following propositions: First, that to a suit 
by the transferree of a promissory note, against the maker, it 
is a good and available defense, that the transfer was made 
with intent to defraud the creditors of the transferror. Such 
defense does not deny that the maker of the note owes the 
money tosome one. It only disputes the transferree’s right 
to the proceeds, as against the creditors of the transferror. 
This is a question that does not concern the defendant, as 
debtor. As between transferror and transferree, no matter 
how fraudulent the intent of the transfer, the right to the 
note and its proceeds passes. Only creditors can assail the 
validity of the transfer, and they may never assert the right. 
Such defense opposes no obstacle to a judgment against the 
debtor thus sued.— McCausland v. Drake, 3 Stew. 344. The 
majority of the court, in that case, said: “It is immaterial to 


the original debtor, to whom he is required to make pay- 
VoL, LXV. 


[Dec. Term, 














1880.] OF ALABAMA. 439 


[Giddens v. Williamson, ] 


ment. The want of consideration, fraud, or illegality between 
the assignor and assignee, is a matter of perfect indifference 
to him.”—See Littell v. Hord, Hardin, 81; Moore v. Penn, 
5 Ala. 135; Agee v. Medlock, 25 Ala. 281. 

The only other principle, on which the argument of appel- 
lant can be maintained, must be, that Steele could have 
pleaded his claim as a set-off at law. Now, to authorize this 
defense, it was necessary that Steele’s claim should have 
been such that he could maintain an action upon it, in his 
own name, when Miss Houston instituted her suit against 
him. At that time, Steele had paid nothing for Wood, and 
he could maintaig no action at law against him, based on his 
liability for him as surety.—Lo/ftin v. Shackelford, 17 Ala. 
455 ; 2 Brick. Dig. 423, sections 14, 15, 22,23; Jones v. Blair, 
57 Ala. 457. A court of law could render to complainant no 
relief whatever, in this cause; and having a clear right to 
have his subsequently accruing claim against Wood, his 
insolvent principal, set oft against his own liability to Wood, 
which the latter had transferred to defraud his creditors, of 
whom Steele was one, equity had ample jurisdiction to relieve 
him.—ZJngraham v. Foster, 31 Ala. 123; Carroll v. Malone, 
28 Ala. 521; Jute v. Evans, 54 Ala. 16. 

The Chancery Court committed an error, in decreeing 
costs against George Houston, who ha ' ceased to be a party 
long before the decree was rendered. This was a clerical 
error, which that court would have corrected, upon having 
its attention directed to it. It will be here corrected, at the 
costs of appellants. Being corrected, to the extent that the 
judgment, so far as it affects George Houston, is vacated, the 
decree of the chancellor is in all other respects affirmed. 

Corrected and affirmed. 


Giddens v. Williamson. 


Garnishment on Judgment ; Claim of Exemption. 


1. Assignment of judgment to surety; garnishment thereon, and claim of ex- 
emption.—When a surety prys 2 jadgment rendered against him and his prin- 
cipal, and takes an assignment of it to himself (Code, § 3418), he may assert, 
either at law or in equity, any lien or right which might have been asserted 
by the plaintiff; and may, therefore, sue oat a garnishment on the judgment, 
and resist a claim of exemption which was not available against the plaintiff. 

2. Exemption as against debts contracted prior to 1868.--As against debts 
contracted prior to the adoption of the constitution of 1868, there was na 
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exemption law in force between the 23d April, 1873, when the former laws 
were repealed, and the 9th February, 1877, when they were revived and 
re-enacted as to such debts. 

3. What law governs exemplion.—The extent and quintum of an exemption, 
whether of real or personal property, must be determined by the law 
which was of force when the debt was contracted, and not by that which 
is in force when the exemption is claimed. 

4. Homestead; exemption of proceeds of sale.—Wiaen a debtor voluntarily 
sells his exempt homestead, the right of exemption is thereby waived and de- 
stroyed, and does not follow and adhere to the purchise-money ; bat the rule 
may be different, when the sale is involuntary, or by compulsion under legal 
process. 


APPEAL from the Circuit Court of Lowndes. 

Tried before the Hon. James Q. Sarru. 

This was a garnishment on a judgment, sted out by James 
T. Giddens, the assignee of the plaintiff therein, against 
C. P. Rogers, as the debtor of Thomas P. Williamson, the 
principal defendant in the judgment; and the gar nishee 
having answered, admitting an indebtedn: sss, a claim of ex- 
emption was thereupon interposed by the defendant, and 
contested by the plaintiff. On the trial of the motion, which 
was submitted to the court for decision, by consent of par- 
ties, the following facts were proved, as ‘shown by the bill of 
exceptions : On the 2d November, 1871, Mrs. Susan Bruce 
recovered a judgment in the Cireuit Court of Lowndes, 
against said Thomas P. Williamson, James T. Giddens, and 
A. Giddens, for $833, besides costs. The judgment was 
founded on a note, which was dated the 10th February, 1866, 
and which was signed by said James T. Giddens as the 
surety of Williamson, and at his request. The judgment 
was paid by said Giddens, some time during the year 1874, 
but at what particular time is not shown ; and it was trans- 
ferred to him by the plaintiff, on the same day, “ under the 
statute of Alabama.” The garnishment was sued out by 
said Giddens, on the 27th December, 1875, and was served 
on said Rogers, as garnishee, on the same day. The gar- 
nishee’s answer, which was filed and sworn to on the 4th 
May, 1876, stated, “that he wasindebted to said Williamson 
in the sum of $200, due the ist November next, for which 
said Williamson held his note, dated about the 6th January, 
1876, and due the Ist November next.” In his affidavit and 
claim of exemption, which was made and filed on the 4th 
May, 1876, Williamson stated “that said indebtedness was 
created by the sale of affiant’s homestead; that said home- 
stead was not of the value of $2,000, and was exempt from 
levy and sale under execution ” ; that he was, at the time of 
making the affidavit, and also at the time of the sale, a resi- 
dent citizen of said county, and was the head of a family, 


and did not own more than $1,000 worth of personal prop- 
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erty ; and he claimed the debt as exempt, because it was the 
proceeds of sale of his homestead, and also under the law 
exempting personal property to the amount of $1,000. The 
facts stated in the atidevit and claim, it is recited, “ were 
admitted to be true; and on the foregoing facts, being all 
the facts in the case, the court rendered judgment in favor 
of said Williamson, for the exemption claimed, and against 
said Giddens for the costs; to which ruling and judgment 
said Giddens excepted,” and he here assigns it as error. 


CLEMENTS & Enocus, and Warts & Sons, for appellant. 
R. M. WILiIAMson, and Grrarp Cook, contra. 


SOMERVILLE, J.—The transfer in writing of the judg- 
ment, by the plaintiff therein, Susan Bruce, to Giddens, who 
was a defendant in the judgment, and surety for the prin- 
cipal debtor, Williamson, was authorized by section 3418 of 
the Code of 1876. By virtue of this assignment, the assignee 
was entitled to assert, in law or equity, any lien or right 
against Williamson, which the plaintiff could assert. 

The judgment debt was created in 1866; the garnishment 
was sued out in December, 1875, and was served on the 
garnishee, Rogers, on the same day. The affidavit of exemp- 
tion was made May 4, 1876, claiming, on the appellee, Wil- 
liamson’s part, the money then in the hands of the garnishee. 
It has been repeatedly held by this court, that the act of 
April 23d, 1873, repealed all previous exemption laws, as to 
debts contracted prior to the constitution of 1868; and the 
result was, there was no law of force in May, 1876, which 
allowed any exemptions, as to any debt contracted prior to 
the adoption of the constitution of 1868. These laws were 
not revived, until the act of February 9th, 1877, section 27 
of which was embodied in section 2844 of the Code.—Love- 
lace v. Webb, 62 Ala. 271; Carlisle & Jones v. Godwin, at the 
present ferm. Furthermore, the extent and quantum of the 
exemption, whether of real or personal property, being a 
claim adverse to a creditor, should have been determined by 
the law which was in force at the time the debt was con- 
tracted, against which the right is claimed, and not by that 
which was in foree when the right was asserted.— Blum v. 
Carter, 63 Ala. 235 ; Code (1876), § 2844. 

Even though the real estate, sold by appellee to Rogers, 
may have been his homestead, and, as such, exempted from 
subjection to legal process,—a question which need not here be 
decided,—when it was sold, and converted into money, by 
the voluntary act of the owner, and not by legal compulsion, 
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the proceeds, or purchase-money, was not necessarily ex- 
empt. The homestead exemption was thereby waived and 
gone, and did not follow the money. As was said in Scoft v. 
Brigham, 27 Vt. 561: “Though a man’s last eow is not sub- 
ject to attachment, yet, if he sells it on credit, the vendee 
may be trusteed”—. e., by garnishment.—Aadrews v. Rowan, 
23 How. Pr. 128 ; Wygant v. Smith, 2 Lans. 185; Friedlander 
v. Mahoney, 31 Iowa, 315; Thompson on Homestead & Ex., 
§$ 745-46. It may be otherwise, however, where the sale or 
conversion is involuntary, or by compulsion under legal pro- 
cess.—Thompson on Homestead & Ex., § 748 ; Ex parte Hunt 


v. Tally, 62 Ala. 1; Falconer v. Head, 31 Ala. 513. 
The judgment is reversed, and the cause remanded. 


Sims v. Waters. 
Petition for Compulsory Settlement of Administrator's Accounts. 


1. Jurisdiction of Probaie Court, in matter of administrations.—In the grant 
of letters of administration, the Probate Court derives its jurisdiction from 
the constitution, and is esteemed a court of general jurisdiction, whose records 
are not required to show aflirmatively every fact upou which the rightfal 
exercise of jurisdiction depends ; but, in the matter of the settlement of adwin- 
istrations, under the decisions of this courtand the constitutional provisions 
which were 6f force in 1863 (but now changed), it was held a couct of limited 
and special jurisdiction, and its records were required to show affirmatively 
every fact essential to the validity of its jadgments and decrees, 

2. Grant of administration de bonis non.—A yacaucy iu the administration, 
by the resignation, removal, or death of the administrator in chief, is essential 
to the validity of a grant of administration de bonis non; but, in a collateral 
proceeding, such vacancy will be presumed from the grant of administration 
de bonis non, without any recital or evidence of the fact. 

3. Notice of settlemer.t.—Notice of an intended settlement of an administra- 
tor’s accounts, whether partial or final, is required by the statutesgand was an 
essential element of the jurisdiction of the court iv 1863; and it was and is 
requisite that the character of the settlement should conform to the notice : 
notice of an annual (or partial) settlement will not support a decree of final 
settlement. 


AppEAL from the Probate Court of Butler. 

In the matter of the estate of Stephen Sims, deceased, on 
the petition of Arthur C. Sims, one of the heirs and distrib- 
utees, to compel a final settlement of the accounts of P. B. 
Waters, as administrator de bonis non. The record shows 
that the decedent died in 1857, and letters of administration 
on his estate were duly granted to R.C. Davidson, who 


resigned on the 29th December, 1857; and on the same day 
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letters of administration de bonis non were granted tosaid 
Waters, by virtue of his office as sheriff of the county ; and 
on the 22d November, 1858, his term of office as sheriff 
having expired, as the order recites, letters of administration 
de bonis non were granted to him individually. On the 
2d December, 1862, said administrator “ filed his accounts 
and vouchers for a partial settlement of said estate ;” and 
the court thereupon appointed “the third Monday in Feb- 
ruary next for said settlement,’ and ordered notice thereof 
to be given. On the first day of June, 1863, as to the order 
next copied in the transcript shows, the court proceeded to 
make a final settlement of his accounts and vouchers ; and 
he having paid into court, as the decree recites, the balances 
found against him, it was ordered tbat he be discharged ; 
and on the same day, as the decree further recites, letters of 
administration de bonis non were granted to J. P. Routon, by 
virtue of his office as sheriff. The record does not show 
when the petition of A. C. Sims was filed, but it was heard 
on the 4th September, 1877; and on the hearing, as the bill 
of exceptions shows, the court dismissed the petition; and 
this decree, to which the petitioner reserved an exception, 
with several rulings on questions of evidence which require 
no notice, is now assigned as error. 


J. W. Posry, and 8. J. Cummine, for appellant. 


Warts & Sons, and J. C. RicHarpson, contra. 


BRICKELL, C. J.—It is essential to the validity of a 
grant of administration de bonis non, that the preceding ad- 
ministration should have become vacant, by the resignation, 
removal, or death of the administrator. But, an order of the 
Court of Probate, granting the administration, can not be 
collaterally impeached, because the record does not affirma- 
tively disclose the vacancy. In the grant of administration, 
that court derives its jurisdiction from the constitution, and 
is esteemed as a court of general, rather than of limited, 
inferior jurisdiction: nothing is intended to be without its 
jurisdiction, except that which so appears specifically. The 
record of the Court of Probate discloses that Routon was, 
in the capacity of sheriff, appointed as administrator de bonis 
non; and though there may not be of file any written resig- 
nation by Waters, of his administration, nor any entry of 
record of the fact of his resignation, that, or his removal, is 
necessarily involved in the regularity of Routon’s appoint- 
ment, and, in all collateral proceedings, must be presumed, 
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to support the action of the court.—Jkelheimer v. Chapman, 
32 Ala. 676; Gray v. Cruise, 36 Ala. 559. 

Though an administrator may have resigned, or been 
removed, a settlement of his administration in the Court of 
Probate may be compelled at any time thereafter, within the 

eriod of twenty years, by any party in interest. The 
Jurisdiction of the court, in the matter of the settlement of 
administrations, whether the settlement is by a continuing 
administrator, or by one whose authority has ceased, is 
derived wholly from statutes. In the exercise of such juris- 
diction, it is a court of inferior, limited jurisdiction, and all 
, its proceedings are subject to the sane principle, prevail- 
ing in reference to all such jurisdictions, that the record 
must affirmatively disclose every fact essential to the validity 
of the sentence it may pronounce. A continuing adminis- 
trator may make a partial, or a final settlement of his admin- 
istration. Whether he makes the one or the other, notice 
of the day appointed for the settlement, and of its character 
—whether final, or partial—must be given. It is an indis- 

ensable element of the jurisdiction of the court ; and if it 
is not affirmatively shown by the record that it was given, 
the sentence the court may pronounce is void. All who rely 
upon the sentence or decree of the court, must show, not 
only that the court had jurisdiction to make such a sentence 
or decree, but that the necessary steps to render that juris- 
diction effectual in the particular case were properly taken. 
1 Smith’s Lead. Cases, 2d part, 7th ed., 1132; Camp v. Woods, 
10 Watts, 118. 

Tie settlement of the administration of Waters, now relied 
on as a bar to the present application, had its inception in 
the filing by him in the Court of Probate, on the 2d day of 
December, 1862, “of his account-current and vouchers for a 

rtial settlement of said estate,’ are the words of the record. 

he court ordered notice to be given, by publication for 
three succeive weeks, that the third Monday in the ensuing 
February was the day “set apart for said settlement.” No 
other proceeding seems to have been had, until the lst day 
of June, 1863, when, as the record recites, “ this cause having 
been set for hearing on the 12:h day of January, 1863, and by 
this court regularly continued to this day,” &c., the court pro- 
ceeded to a final settlement of the administration, and ren- 
dered a decree of distribution, and of discharge of Waters as 
administrator. That notice of an intended annual (or par- 
tial) settlement will not authorize the Court of Probate to 
proceed to a final settlement, has been twice decided in this 
court, and is self-evident, from the statutory provisions which 


bound and circumscribe its jurisdiction.—King v. Collins, 
VoL. LXV. 
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21 Ala. 363; Whorton v. Moragne, 59 Ala. 641. Of what avail 
is the statute, which requires notice of the nature of the set- 
tlement, and of the day appointed for it, if, after notice that 
the settlement is intended to be partial, it can, at the mere 
election of the court, or of the administrator, be converted 
into a final settlement? There is, as to the final settlement, 
a want of notice ; and withoutnotice, the court can not pro- 
ceed to render decrees binding the parties in interest. A 
partial settlement, when founded on regular proceedings, is 
only prima facie evidence of its own correctness, throwing 
the laboring oar into the hands of the party impeaching it. 
A final settlement is, as its terms import, a conclusive deter- 
mination of all the past administration—the unimpeachable 
evidence of its own verity, if founded on regular proceedings, 
in the absence of traud. When the record of a court of 
limited jurisdiction discloses a want of notice of its proceed- 
ings, its judgment or decree may be assailed collaterally—it 
is void, furnishing no matter in bar or of protection to parties 
claiming under it, and may be disregarded by any court 
before which it may be introduced as the foundation of a 
complaint, or of a defense.— Foster v. Glazener, 27 Ala. 391 ; 
Wilburn v. McCalley, 63 Ala. 436. 

We have said, the jurisdiction of the Court of Probate, in 
the settlement of administrations, is derived from statute, 
and in its exercise the court must be deemed an inferior 
court of limited jurisdiction, bound to disclose on its records 
affirmatively the facts upon which jurisdiction depends. We 
speak of the jurisdiction of the court, as it was defined by 
our decisions at the time the proceedings were had, and the 
decree rendered, relied on as a bar. Their validity depends 
upon the law then of force, and not subsequent statutory or 
constitutional provisions, which may have changed the charac- 
ter of the court, and of its jurisdiction. Under the constitu- 
tion of 1868, and our present constitution, in the settlement 
of administrations, the court would be regarded as of general 
jurisdiction.—Cons. 1868, § 9, Art. 6; Cons. 1875, $9, Art. 6. 
But, so regarding it, the record affirmatively showing the 
final settlement was made without notice to the parties to be 
affected by it, the decree would still be void. 

The Court of Probate was in error, in holding the pre- 
tended final settlement of June 1st, 1863, a bar to the present 
application. It is unnecessary to notice the other errors 
assigned, as they may not arise again in the course of the 
future proceedings. 

Reversed and remanded. 
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Ex parte Brown. 
Application for Bail*on Habeas Corpus. 


1. Homicide by intentional use of deadly weapon.—When life is taken by the 
intentional use of a deadly weapov, the blow or injury being aimed at the 
person slain, the act is either excusable homicide, voluntary manslaughter, 
or murder. . 

2. Hecusable hcmicide, or self-defense.—To make the homicide, in such case, 
excusable, and bring it within the law of selt-defense, there must have been a 

resent, impending danger, real or apparent, to life or limb, or grievous 
dily harm, from which there was no other probable means of escape, and 
‘the slayer must not have been the aggressor. 

3. Manslaughter, and murder. —If such homicide was not justifiable in self- 
defense, then, to reduce it to manslaughter, there must have been an assault, 
or some other provocation than mere words, no matter how offensive, and the 
fatal blow must have been struck immediately, without any reflection or 
deliberation whatever: when there is any resolution, reflection, or delibera- 
tion, and the purpose is formed before the fatal blow is strack, the law does 
not measure the length of time, but pronounces the offense murder. 

4. Bail; when refused.—On application to this court for bail, in a case of 
homicide, after its refusal by the primary court or magistrate, it is a safe rule to 
refuse bail, whenever, on the evidence adduced, a presiding judge would sus- 
tain a capital conviction bya jury. 


Application by petition by C. 8. C. Brown, for the writ of 
habeas corpus, to obtain his discharge on bail. from the 
custody of the sheriff of Montgomery county, charged with 
the murder of James Adams. After his preliminary trial 
before a magistrate, the petitioner sued out a habeas corpus 
before the Hon. THomas M. Arrinaron, judge of theCity Court 
of Montgomery, by whom bail was refused ; and the peti- 
tioner having reserved a bill of exceptions to this ruling and 
decision, he now renews his application to this court (Code, 
§ 4850), on the evidence set out in the bill of exceptions. 


Txos. H. Warts, and W. D. Butaer, for the petitioner. 


STONE, J.—When life is taken by the intentional use of 
a deadly weapon, the blow or injury being aimed at the party 
slain, the act, under our statutes, falls under one of the fol- 
lowing classes: First, excusable, which means, that the 
blow is stricken as the only probable means of saving the 
life of the accused, or of freeing himself from present, 
impending grievous bodily harm, as the law defines that 
term.—4 Blacks. Com. 183 ef seg.; 1 Bish. Cr. Law, §§ 842, 
843, 844, 846,847. To come within this principle, there 
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must be a present, impending, real or apparent danger to 
life or limb, from which there is no other probable means of 
escape; and even then, the party invoking such defensive 
excuse, must not have been the aggressor. 

The second class is voluntary manslaughter. If parties 
engage in a combat, or if one be stricken by another, and 
the party stricken, maddened thereby, and in the immediate 
heat of blood, influenced solely thereby, slay the assailant, 
without any formed design to do the deed, this is man- 
slaughter in the first degree under our statute—Code of 
1876, § 4801; MWeManus v. The State, 36 Ala. 285. As said 
in Fields v. The State, 52 Ala. 348, 354: “ An affray may 
have occurred, or a provocation being given, which, if acted 
on in the heat of the passion it would suddenly produce, the 
law, in tenderness to human frailty, would receive as mitigat- 
ing an unlawful killing to manslaughter.” It should be noted, 
however, that to reduce the homicide to manslaughter, a 
blow must be struck, and the kiiling must follow immediately 
as its result. Words, no matter how offensive, if they pro- 
duce the fatal result, never reduce a homicide to man- 
slaughter. We have a statute, however, which bears on this 
question, intended to restrain the pernicious practice of car- 
rying deadly weapons concealed about the person.—Code of 
1876, § 4298. That statute is framed for cases, where the 
killing is done by the assailant, or assaulting party. Its 
purpose was to deny to aggressors, or those who by assault 
bring on conflicts, all right to shield themselves within the 
modified criminality of manslaughter, when, after thus bring- 
ing on a difficulty, they take life with a deadly weapon which 
was concealed before the commencement of the fight, the 
adversary having no deadly weapon drawn. 

The third and fourth classes comprehend murder in the 
first and second degrees under our statute.—Code, $ 4295. 
“Willful, deliberate, malicious, premeditated,” are the 
adjectives which distinguish one species of murder in the 
first degree. In Mitchell v. The State, 60 Ala. 26, we con- 
strued these words, and we need not repeat what we there 
said. We have found no occasion to change or modify our 
views.—See, also, Judge v. The State, 58 Ala. 406; Fields v. 
The State, 52 Ala. 348. The law has declared, and can 
declare, no length of time, within which the man-slayer 
must deliberate, or premediate, to raise the offense to the 
highest grade of homicide, murder in the first degree. If the 
mind reasons about, or resolves upon the act, before com- 
mitting it, or if the purpose be formed, no matter for how 
brief a period, on an event then future, or on a contingency 
that may happen, to use a deadly weapon, this is delibera- 
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tion, premeditation ; and a homicide, committed pursuant 
thereto, is murder in the first degree. On the other hand, if 
there be a killing without previous malice, provoked by 
abusive language, or other offense less than an immediately 
preceding asssault, and the insulted party, maddened by the 
insult, immediately and without reflection, without time to 
reflect, and with no purpose formed or thought of, take life 
with a deadly weapon, this reduces the crime to murder in 
the second degree ; but it reduces it no lower. 

In Ex parte McAnally, 58 Ala. 495, this court laid down 
the rule, in cases like the present, in the following language: 
“ It is a safe rule to refuse bail in all cases, when a judge 
would sustain a capital conviction, if pronounced by a jury, 
on the evidence before him.” This language was quoted 
and approved from Com. v. Keeper of Prison, 2 Ashm. 227, 
and has been followed in this court in the later cases of Ex 
parte Allen, 55 Ala. 258; Ex parte Weaver, Ib. 250; Ex parte 
Nettles, 58 Ala. 268. We do not feel at liberty to depart 
from this rule. 

If, on the evidence in the transcript before us, a jury were 
to render a verdict of guilty of murder in the first degree, 
we, if acting as a primiary court, would not feel at liberty 
to set aside the finding. We add, however, as we said in 
Weaver's case: “ We do not wish to pre-judge the case, to 
the defendant’s injury. . . They [the jury] try the facts 
anew, and should give due weight to all facts and circum- 
stances in the case. If, upon all the testimony, there be 
left a reasonable doubt of the defendant’s guilt, he should 
have the benefit of it,” either as a mitigation or excuse, as 
the faithful finding of the jury may demand or justify, under 
the rules of law. 

Habeas corpus denied. 


Chambers v. Falkner. 


Bill in Equity for Foreclosure of Mortgage, Account, and Mar- 
shalling Securities. 


1. Parol evidence ; when admissible in explanation of writing.—When a mort- 
gagee is described as the president of a corporation, both in the mortgage and 
in the secured note, and it is doubtful from the face of the papers whether 
they were intended for his benefit in his individual capacity, or 1n his official 
—s as the representative of the corporation, parol evidence is admissible, 
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in equity, to remove the uncertainty, and to show that they were intended for 
the beuefit and security of the corporation. 

2. Contracts with corporations.—When a corporation has no power to lend 
money, & promissory note given to it for borrowed money, and a mortgage to 
secure the note, are both void, and can not be enforced in equity. 

3. State Grange of Patrons of Husbandry; power to lend money.—The pri- 
vate corporation chartered by the name of the ‘‘State Grange of the Patrons 
of Husbandry of Alabama,” has no express grant of power to lend money, and 
nojsach power can be implied from the declared purposes and objects for which 
its charter was granted : on the contrary, such power is excluded by the decla- 
ration that the corporation is not created for pecuniary profit. 

4. Contracts ultra vires; estoppel.—When a person has made a contract 
with a corporation which is ullra vires, and has received the benefit of it, 
neither he nor those claiming under him are estopped from setting up the 


invalidity of the contract in defense of a suit to enforce it. 
5. Negotiable paper; rights of holder; burden of proof.—When a valid de- 


fense is shown to exist as between the original parties to negotiable paper, and 
the holder claims protection against it, the onus is on him to show that he 
acquired the paper in good faith, for valuable consideration, without notice 
of such defect, and before maturity: if he acquired it after maturity, he is 
put on inquiry, and is chargeable with notice. 


Appeal from the Chancery Court of Montgomery. 
Heard before the Hon. H. Austr. 
_ The original bill in this case was filed on the 17th August, 
1878,.by the Campbell Printing Press and Manufacturing 
Company, a corporation chartered under the laws of New 
York, against J. M. Falkner, W. L. Chambers, the several 
persons composing the firm of Moses Brothers, a partnership 
doing business in the city of Montgomery, and Robert H. 
Molton, as the administrator of the estate of Kate A. Glover, 
deceased ; and sought the foreclosure of a mortgage, which 
said Falkner had executed to the complainant, an account, 
and the marshalling of securities as between the complain- 
ant, said Chambers, and Moses Brothers. The complainant’s 
mortgage, which was made an exhibit to the bill, was dated 
the Ist day of May, 1877; was given to secure the payment 
of said Falkner’s note for $1,697.52, of even date with the 
mortgage, and payable six months after date, to the com- 
plainant’s order, at the First National Bank of Montgomery ; 
and conveyed property which was described as “the South- 
ern Plantation printing establishment, situated at Nos. 5 and 
7 Perry Street, Montgomery, Alabama, ee printing 
a type, cases, stands, and all the material thereto be- 
onging.” The consideration of this note, according to the 
averments of the bill, was a printing-press which the com- 
plainant had sold, on the 12th May, 1875, to said Falkner 
and others, then doing business in Montgomery under the 
firm name of J. Falkner & Co., retaining the title until the 
purchase-money should be paid ; and said J. M. Falkner hav- 
ing bought out the interest of his co-partners, on or about 
the ist January, 1876, and assumed all the debts of the 
(29) 
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ere, the debt to the complainant being still unpaid, 
y anew contract between him and the complainant, as the 
bill alleged, the complainant surrendered to him the title to 
the printing-press, and took the note and mortgage as 
security for the debt. The bill alleged that said Molton, as 
administrator, Chambers, and Moses Brothers, each claimed 
some interest in the property conveyed by the mortgage, or 
some lien upon it; that said Chambers and Moses Brothers 
had each taken possession of portions of the property ; that 
their respective liens were subsequent and subordinate to 
the complainant's mortgage, of which they had notice ; or, 
if not subordinate and inferior, that each embraced other 
property in addition to that conveyed by the complainant’s 
mortgage, to which they should first resort, and for which 
they should be required to account. The bill therefore 
prayed that the complainant’s mortgage be declared a first 
ien on the property, and be foreclosed ; that Chambers and 
Moses Brothers each be required té account for the prop- 
erty which they had taken; that an account be taken of the 
mortgage debt; that the priority of the respective liens be 
declared, if the complainant’s was not first, and the securities 
marshalled ; and for general relief. 

No controversy arose in reference to Molton’s lien, and it 
requires no notice. Chambers and Moses Brothers each 
filed a cross-bill, in the nature of an original bill, asserting 
the priority of their respective mortgages. The first mort- 
gage of Moses Brothers, a copy of which was made an 
exhibit to their bill, was executed to them by said J. M. 
Falkner, to secure the payment of $875 borrowed money, 
for which he had given them his note, of even date with the 
mortgage ; was dated the 14th September, 1876 ; and con- 
veyed a city lot in Montgomery, together with “all the pro- 
perty, of every kind and description, in the Southern Plantation 
office, on Perry street in the city of Montgomery.” The 
mortgage held by Chambers, a copy of which was made an 
exhibit to the bill of Moses Brothers, was executed by Jef- 
ferson Falkner and J. M. Falkner; was dated the Ist Jan- 
uary, 1876; recited an indebtedness on the part of the 
grantors to “ W. H. Chambers, master of Alabama State 
Grange,” for the sum of $1,763.10, as evidenced by their 
promissory ‘note, of even date with said mortgage, “ payable 
to the order of W. H. Chambers, master as aforesaid,” on 
the Ist day of January, 1877; conveyed “to said W. H. 
Chambers, master as aforesaid,” two city lots in Mont- 
gomery, together with the type, furniture and materials of 
the Southern Plantation printing-office, and the subscription 


list of the newspaper of that name “to have and to hold 
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to the said W. H. Chambers, master as aforesaid, and his 
successors forever” ; and contained a power of sale “ to the 
said W. H. Chambers, master as aforesaid, or any one duly 
authorized by him,” if default should be made in the pay- 
ment of the secured note. This mortgage was filed for record 
on the 10th May, 1876. The bill of Moses Brothers alleged 
that the note secured by it was given for money loaned to 
said J. & J. M. Falkner by a corporation organized under 
the laws of Alabama by the name of State Grange of the 
Patrons of Husbandry of Alabama, otherwise known and 
called Alabama State Grange; that the note and mortgage 
were given and intended for the use, benefit and account of 
said corporation, and were pull and void, because said cor- 
poration had no power to lend money; and therefore they 
insisted that said mortgage was inoperative as to them, and 
that W. L. Chambers was accountable to them for the value 
of the mortgaged property which he had sold, and for the 
rents of the real estate which he had received. Chambers, 
in his answer and cross-bill, claimed to be the owner of said 
niortgage and secured note, “ by assignment and transfer 
from said W. H. Chambers” ; admitted that the note and 
mortgage were executed as shown on their face, and that the 
consideration of the note was borrowed money ; but he 
denied that the money was borrowed “from the Alabama 
State Grange, or any other corporation,” and alleged that, 
“on the contrary, said money belonged to said W. H. Cham- 
bers”; and he insisted that Moses Brothers, “ even if said 
securities were taken by said alleged corporation in the 
name of said W. H. Chambers, can not take advantage 
thereof to defeat said security”; and he claimed to be 
entitled to protection as a bona jide holder for valuable con- 
sideration without notice. 

On final hearing, on pleadings and proof, the chancellor 
held, that the mortgage to Chambers, “considering the 
instrument itself, and in connection with the testimony,” 
conveyed the title to Chambers as trustee for the use and 
benefit of the corporation, and should be regarded as a con- 
tract with the corporation, and was null and void, because 
the corporation had no power to lend money ; that W. L. 
Chambers, as assignee, was chargeable with constructive 
notice from the face of the papers, even if he had no actual 
notice, and therefore could not claim to be a bona fide pur- 
chaser ; and that either Moses Brothers or Falkner might 
take advantage of the invalidity of the contract. He there- 
fore dismissed the cross-bill of Chambers, and granted relief 
to Moses Brothers, ordering an account, &c. From this 
decree Chambers appeals, and here assigns it as error. 
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GunTER & Buakey, for appellant—The note and mort- 
7 Aga on their face, that they are the personal contract 
of W. H. Chambers, and that the legal title to the property 
was conveyed to him personally, the superadded words being 
mere descriptio persone.— Agee v. Williams, 27 Ala. 644 ; Free- 
man v. McCann, 37 Ala. 714; Crimm v. Crawford, 29 Ala. 623 ; 
Westmoreland v. Foster, 60 Ala. 449. The mortgagors are 
concluded and estopped from saying that they are not in- 
debted to W. H. Chambers.— Hill v. Huckabee, 52 Ala. 155; 
Riddle v. Hill, 51 Ala. 224; Erwin & Jones v. Hill, 51 Ala. 
580; Haynie v. Miller, 61 Ala. 62; Grigsby v. Nance, 3 Ala. 
347; Bryan v. Wilson, 27 Ala. 214; cases cited in United 
States Digest, 1st Series, vol. 5, page 466, § 1083; Jb. 640, 
§ 611; 1 Chitty on Contracts, 316, 11th Amer. ed. The 
mortgagors do not set up the plea of wtra vires, but impli- 
edly admit the validity of the contract with Chambers; and 
it does not lie in the mouth of the subsequent mortgagees 
to set up that defense. If the money was borrowed from the 
corporation, and it be admitted that the corporation had no 
power to lend money; still, that question can only arise be- 
tween the corporation and the pss who made the loan, 
and the parties who contracted with those officers, or those 
who have reaped the benefit of the contract, can not be heard 


to assail its validity. The corporation is not seeking to en- 
force an executory contract, which could not be enforced 
against it, because ultra vires; but has fully performed on 
its part, and the other party has had the full benefit of the 
consideration, “ and common justice — that the party 


be made to comply.”—Green’s Brice’s Ultra Vires, 372, note ; 
National Bank v. Matthews, 98 U. S. 621, and authorities 
there cited ; Silver Lake Bank v. North, 4 John. Ch. 370; 
63 N. Y. 69; Field on Corp. 295; Sedg. Stat. & Const. § 75 ; 
7 Serg. & R. 313; 17 Barbour, 380; Ang. & Ames on Corp. 
§.153. It must be noted, too, that the contract is, in itself, 
innocent and lawful, and was entered into by both parties in 
good faith ; and it does not stand on an equality with illegal 
contracts.— Bissell v. Railroad Co., 22 N. Y. 258; DeGraff v. 
Amer. Linen Co., 21 N. Y. 128. But, although the corporation 
may have had no power to engage in the business of lend- 
ing money, the illegality of this single act would not 
necessarily follow. The money may have been lent, simply 
to keep it from lying idle and unprofitable, or for some pur- 
pose not alien to the primary business of the corporation,— 
as to aid in the establishment or circulation of a newspaper 
devoted to the interests of agriculture ; and the person assail- 
ing the contract, on the ground of witra vires, must clearly 
show its invalidity—Green’s Brice’s Ultra Vires, 39-42; 
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54 Ala. 75. The corporation is not a party to the suit, and 
no objection was raised to the omission to bring it before 
the court ; and it would present a strange anomaly, to refuse 
relief to the party who is before the court, as the present 
holder and owner of the note and mortgage, because the 
absent corporation may have some interest which, if present, 
it could not enforce. Again, the note was negotiable; and 
W. L. Chambers is entitled to protection as a bona fide pur- 
chaser for valuable consideration without notice.—Butler v. 
Lexington, 14 Wallace, 282 ; Carpenter v. Longan, 16 Wallace, 
271; Sawyer v. Prickett, 19 Wallace, 146. 


Troy & Tompkins, for Moses Brothers.—The note and 
mortgage, considered by themselves, show a contract with 
the corporation, or for its benefit, and not with W. H. Cham- 
bers individually.— Means v. Swornstrett, 32 Ind. 87; Bab- 
cock v. Beman, 1 Kernan, 200. If it was a matter of doubt 
or uncertainty, the fact is clearly established by the parol 
proof, which was admissibie for that purpose.—1 Daniel’s 
Neg. Instr. $$ 418-9; Bryan v. Wilson, 27 Ala. 208; Dawson 
v. Cotten, 26 Ala. 591. Under the articles of incorporation, 
the corporation had no power, express or implied, to lend 
money ; and the note and mortgage are, for that reason, void. 
Waddell v. Grand Lodge, 36 Ala. 313 ; Savings Bank v. Dun- 
kin, 54 Ala. 471. W.L. Chambers is chargeable with con- 
structive, if not actual notice of these facts. He was one of 
the attesting witnesses to the mortgage, and drew it as 
attorney ; and the unusual words employed in describing the 
grantee could not have been inserted without knowledge of 
the facts. 


E. J. Frrzparrick, for the complainant. 


BRICKELL, C. J.—1. If it is not manifest from the note 
and mortgage, that each was executed to Chambers in an of- 
ficial capacity, and not individually, the parol evidence is 
full and clear that such is the fact. The consideration moved 
wholly from the corporation known as the Alabama State 
Grange, or by its corporate name, State Grange of the Patrons 
of Husbandry of Alabama; and that it was the intention the 
note and mortgage should be executed to Chambers as its 
president, and for its benefit, is fully proved. There was 
no objection to parol evidence of the facts, and, if there had 
been, it could not have been sustained.— Douglass v. Br. Bank 
of Mobile, 19 Ala. 659; Caldwell v. Br. Bank of Mobile, 11 Ala. 
549; Smith v. Br. Bank of Mobile, 5 Ala. 26; McWalker v. 
Br. Bank of Mobile, 3 Ala. 153. 
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2-3. It has been too often decided in this court, to be 
matter of doubt or controversy, that the contracts of corpo- 
rations, which they have no power to make, are void, and 
the courts can not enforce them. Promissory notes, or mort- 

ages, given as security to the corporation, are wanting in 
egal validity, and will not furnish a cause of action, in law 
or in equity.—Smith v. Ala. Life Ins. & Trust Co., 4 Ala. 558 ; 
Grand Lodge v. Waddell, 36 Ala. 313. The consideration of 
the note the mortgage was intended to secure, was money of 
the corporation, loaned to the mortgagor, by its officers and 
agents, acting by its authority, as it must be presumed, and 
as the proof very clearly indicates. The express power to 
loan money is not conferred on the corporation; and any 
such implied or incidental power is foreign to, and excluded 
by the purposes and objects of its creation, as expressed in 
the article of incorporation, and by the express p ner ser 
in the article, that it was not formed for pecuniary profit. A 
corporation, not created for banking purposes, or to conduct 
some business usual in banking, whatever may be its char- 
acter, though it may have the power, express or implied, of 
borrowing money, has not an implied power of loaning its 
funds.—1 Dan. Neg. Inst. § 384. It was so held by this 
court, in reference to a railroad corporation, in Waddill v. 
Ala. & Tenn. Railroad Co., 35 Ala. 323; and in reference to 
the Grand Lodge of Masons, in Grand Lodge of Ala. v. Wad- 
dill, 36 Ala. 313. This case, it is admitted, is decisive of the 
case now before us, unless we are prepared to overrule it. If 
we had serious doubts of its correctness, we could not depart 
from it, at this day. But we are of opinion that it is well 
tounded in principle, and is supported by the weight of 
authority. 

4. We do not regard it as within our province, to inquire 
whether the parties now in interest, who are creditors seek - 
ing the enforcement of liens for the security of meritorious 
debts, ought to interpose the want of capacity in the corpo- 
ration to make the loan, to defeat the priority claimed for 
the mortgage given to secure it. The court can not indulge 
in favor or disfavor to either party, and is simply without 
power to enforce contracts wanting in legal obligation and 
validity ; and without power to impart capacity to corpora- 
tions to enter into contracts foreign to the purposes of their 
creation. The powers which they may have, are derived 
from statutes, and it is not for the courts, by tolerating their 
usurpations, to defeat the will of the legislature. The cor- 
poration may, and did doubtless, part with the money in 

ood faith ; and there is no evidence of any want of good 
aith on the part of the mortgagors. Each, doubtless, when 
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the transaction was had, was under the belief of its legality 
and validity ; and it is their misfortune, rather than fault, 
that the mortgagor is without the ability to meet the de- 
mands of all his creditors, and thereby have avoided a race 
of diligence between them. 

There are authorities which support the proposition, so 
vigorously pressed by appellant’s counsel, that as the mort- 
gagor has reaped all the benefits of the transaction—has ob- 
tained and used the money of the corporation—all who 
claim under him should be estopped from denying the cor- 
porate power to make the contract. The proposition is not 
new in this court. It was pressed upon the consideration of 
the court, in the leading case of City Council of Montgomery 
v. Montgomery & Wetumpka Plank-Road Co., 31 Ala. 76-88. 
In answer, Srone, J. speaking for the court, said: “If this 
doctrine be established, these corporations, no matter how 
limited their powers, may make themselves omnipotent. They 
have only to induce persons to contract with them, beyond 
the scope of their powers, and their very usurpations have 
the effect of conferring powers on them which the legislature 
have withheld. A proposition so erroneous can scarcely need 
argument to overturn it.” More recently, the proposition 
was again pressed, and the auswer of Justice STONE was 
again: “A party dealing with a corporation, in a matter not 
within the purview of its delegated power, does not estop 
himself from setting up, in defense, the want of authority in 
the corporation to make the contract . . . . In such 
case, the doctrine of estoppel can not be held to apply, 
without clothing corporations with the ability to increase 
their powers indefabtely, by sheer usurpation. Such con- 
tracts on the part of a corporation are ultra vires, and void, 
and no right of action can spring out of them.”—Marion 
Savings Bank v. Dunkin, 54 Ala. 471. These were not hasty, 
ill-considered opinions. They were the result of careful 
research and deliberation, and all but the latter case have 
stood unquestioned by the profession, for many years. 
Touching contracts, their validity and obligation, obedience 
to the maxim stare decisis compels a strict adherence to them. 

5. The appellant can have no higher standing than would 
his assignor, or the corporation, if either were seeking a fore- 
closure of the mortgage, in a — with other mort- 
gagees. What rights a bona fide holder could have ac- 
quired, it is not necessary toinquire. It is not shown that 
the appellant stands in that relation; on the contrary, the 
weight of the evidence, so far as it touches the point, is 
against him. When valid defenses are shown to exist against 
negotiable paper, if the holder would protect himself against 
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them, he is required to show that, in good faith, for a valu- 
able consideration, without notice of its infirmities, he ac- 
quired the paper before matnrity.— Ross v. Drinkard,35 Ala. 
434; Mayor v. Wetumpka, 63 Ala. 632. When the appellant 
acquired the paper—whether before or after maturity—is 
not shown distinctly. The strong tendency of the testimony 
of Falkner is, that it must have been at some time after its 
maturity. It isnot enough that the appellant gave a valu- 
able consideration for the paper. He must have derived his 
title before its maturity ; for, whenever negotiable paper is 
found outstanding after its maturity, whoever deals in it is 
put on inquiry; and if he makes none, he must be content 
to take it subject to all defenses which could be made against 
his transferror. The time of the acquisition of the paper, 
was a fact lying peculiarly within the knowledge of the 
appellant—he had the means of showing it clearly. The 
burden of proof was upon him; and the maxim must be 
applied, that all evidence is to be weighed according to the 
proof which it was in the power of one side to have pro- 
duced, and in the power of the other to. have contradicted. 

Whether the note and mortgage could not be enforced 
by the assignor of the appellant, or by the appellant as as-. 
signee, if it was shown that the assignor had without author- 
ity made the loan, and was bound to account for the money 
to the corporation, is not a question now presented.— Tom- 
kies v. Reynolds, 17 Ala. 109; Bryan v. Wilson, 27 Ala. 208. 
The pleadings do not aver these facts, nor is there any evi- 
dence showing them. On the contrary, the evidence tends 
to show that the money was loaned by authority of those 
charged with the control and custody of the corporate funds ; 
and that the president was the mere conduit through which 
it was transmitted to the mortgagor, and charged only with 
the duty of taking securities for its payment. 

The decree of the chancellor must be affirmed. 


Bonham v. The State. 


Indictment for Larceny of Corn, part of Growing Crop. 


1. Election; evidence as to other acts.—The prosecutor, or chief witness for 
the prosecution, testifying to the commission of the act charged us a larceny 
in the month of October, the prosecution must be confined to that particular 
offense, and can not adduce evidence of other distinct acts ; and thoagh the 
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witness also testifies, on cross-examination, to the commission of other similar 
acts two or three months previously, this does not authorize the defendant to 
introduce as evidence his own exculpatory declarations, contemporaneous with 
those acts, and tending to disprove avy criminal intent. 

2. Larceny ; what constitules.—One of two or more joint owners of a grow- 
ing or outstanding crop can not be guilty of larceny by taking any part of it 
while thus held ; nor is a person guilty of larceny, because he takes property 
which he honestly believes belongs to him. 

3. Same; abandonment of crop by one of joint owners.—When a tenant of 
lands letsanother person have an interest in his contract, under an agreement 
between them to cultivate the land and divide the crop equally, after paying 
the rent ; and the latter ceases to work, and abandons the crop before maturity, 
giving as a reason that he did not think they could make any thing; he is 
guilty of a breach of contract, and forfeits all interest in the crop, the entire 
property in the matured crop*vesting in the origina] tenant ; and whatever 
may be his rights or remedy against the original tenant, he may be convicted 
of the subsequent larceny of a part of the growing or outstanding crop. 


AppraL from the Circuit Court of Lowndes. 

Tried before the Hon. Jonn Moore. 

The indictment in this case was found at the November 
term of the court, 1880, and charged that the defendant, 
Isaac Bonham, “ feloniously took and carried away one peck 
of corn, the same being part of the outstanding crop of corn, 
the property of Charles (?) Kennedy.” On the trial, as the 
bill of exceptions recites, “the defendant having pleaded 
not guilty, the following proceedings were had: George (?) 
Kennedy, the person alleged in the indictment to be the 
owner of the corn, testified that he rented the land on which 
the corn was grown, for the year 1880, from one McWhorter, 
and it was in said county of Lowndes; that he and the 
defendant afterwards agreed to cultivate the land together; 
that each was to furnish himself, and, after the crops were 
gathered, the rent was to be first paid, and the remainder 
was to be equally divided between them ; that the defendant 
quit working the crop in the month of June, and refused to 
work, and did not afterwards work any init; and that, in the 
month of October afterwards, he saw the defendant pulling 
the corn from the stalk in the field. He testified, also, on 
cross-examination, that he had known the defendant to pull 
corn out of the field twice before that—once in July, and 
once in August ; and that he had then forbidden him to pull 
any more. McWhorter, who rented the land to Kennedy, 
testified, that when the defendant quit working the crop in 
June, he (witness) went to see him, and tried to get him to 
continue to work ; and that the defendant refused to do so, 
giving as his reason he did not believe they would make any 
thing. The defendant then offered to prove, by this witness, 
that at the time he pulled the corn in July and August, he 
told George Kennedy that he had an interest in it, and a 
right to take it. On objection by the State, the court refused 
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to permit said testimony to go to the jury; to which ruling 
the defendant excepted. This was all the evidence ; and the 
court thereupon charged the jury, that, if they believed the 
evidence, the defendant had no right to take any portion of 
said outstanding crop of corn, against the consent of said 
George Kennedy. The defendant excepted to this charge, 
and requested the following charge, which was in writing: 
‘If the jury find, from the evidence, that the contract under 
which Kennedy and the defendant cultivated the land was, 
that after Kennedy had rented the land from McWhorter, 
for the year 1880, he agreed with defendant to cultivate the 
land jointly with him, and that, after paying the rent to 
McWhorter, they were to divide the balance equally, this made 
Kennedy and the defendant tenants in common of the corn 
grown, and the defendant is not guilty of larceny in taking 
the corn cut of the field, although he had ceased to work in 
the crop before he thus took the corn.’ The court refused 
this charge, and the defendant excepted to its refusal.” 

The exclusion of the evidence offered, the charge given, 
and the refusal of the charge asked, are now urged as error. 


J. F. CLEMENTs, and R. M. WILiamson, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 


STONE, J.—The criminating evidence in this case locates 
the act charged as a larceny, in October. Having intro- 
duced evidence of that particular act, the prosecution would 
be held to have elected to try the accused on that particular 
charge, and would not be allowed to shift the ground, and 
claim a conviction for another and distinct act.—Peacher v. 
The State, 61 Ala. 22. When the defendant, on cross-exam- 
ination of the prosecuting witness, proved other acts of a 
similar character, committed by the defendant in July and 
August —— this did not authorize him to prove his 
own declarations, made contemporaneously with the proved 


acts of July and August, tending to show those acts were not 
larcenous in their intent.—1 Brick. Dig. 843, § 554; Chaney 
v. The State, 31 Ala. 342; Spivey v. The State, 26 Ala. 90; 
Taylor v. The State, 42 Ala. 529. To allow evidence of the 
defendant’s conduct on former occasions, to be given in 
— of his later act for which he was being tried, 


would be as unreasonable, as to receive evidence against him 
of a former criminal act, as proof that a later act charged 
was itself criminal. 

It is certainly true, that one tenant in common of an out- 


standing crop can not be guilty of larceny of any part, or the 
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whole of the crop, thus held in common. It is not personal 
property.—Code of 1876, § 4355; Gregg v. The State, 55 Ala. 
116; Smitherman v. The State, 63 Ala. 24. And parties can 
not be guilty of larceny of property, the ownership or title 
of which they honestly believe to a in themselves.— Morn- 
ingstar v. The State, 55 Ala. 148; 2 Bish. Cr. Law, § 851; 
Kirksey v. Fike, 29 Ala. 206 ; 2 Whar. Amer. Cr. Law, § 1809. 

In the testimony in this cause, there seems to have been 
no conflict. Kennedy, the prosecutor, and Bonham, the 
defendant, agreed to cultivate McWhorter’s land together ; 
each to furnish himself, and, after the crops were gathered, 
the rent was to be first paid, and the remainder was to be 
equally divided between them. In June, the defendant 
ceased to work in the crop, and did not labor any more 
therein ; and when urged by McWhorter, the landlord, to 
return, and aid Kennedy in cultivating and harvesting the 
crop, he refused to do so, giving as a reason that he did not 
believe they would make any thing. This contract was not 
made by Bonham with McWhorter. Kennedy had taken the 
lease from McWhorter, and subsequently took Bonham into 
the contract. Now, if this testimony be believed, Bonham, 
the defendant, committed a breach of the contract, and that 
authorized Kennedy to treat it as at an end, and to adopt 
other measures for the cultivation of the crop.—Drake v. 
Goree, 22 Ala. 409. To test this principle, let us suppose 
that, after the maturity and harvesting of the crop, Bonham 
had sought to recover a share of the crop. The contract 
between him and Kennedy being executory, he must needs 
have averred and proved the terms of the contract, and that 
he, Bonham, had performed his part of it, or had been pre- 
vented from doing so by the act of Kennedy.—1 Brick. Dig, 
393, $$ 228,°229, a; Ib. 394, § 230; Davis v. Wade, 4 Ala. 208. 
It is manifest that, on the testimony recited in this record, 
Bonham could have recovered nothing on the contract, and, 
therefore, he had no interest in the crop as property. If he 
could recover at all, which we do not intimate, it could only 
be compensation for his work and labor; which could only 
be a money recovery, and would give him no interest in the 
ownership of the crop. We think, however, if the testimony 
of the witnesses be believed, Bonham abandoned the con- 
tract, and all claim to share in the crop that might be grown. 

Under these principles, the Circuit Court did not err in 
the charge given, nor in the refusal to charge as requested. 
The court correctly told the jury, that under the evidence, 
if believed, Bonham had no right, without Kennedy’s consent, 
to take any of the outstanding crop; and the court rightly 
refused the charge asked, because it ignored a main feature 
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of the evidence, and treated as unimportant Bonham’s cause- 
less breach of his contract, which the testimony tended to 
prove. 

The judgment is affirmed. 


Lewis v. Faber. 


Action on Promissory Note, by Indorsee against Maker. 


1. Set-off by maker, against payee of note; when available against assignee. 
A bank debtor having transterred to the bank, as collateral security, a note 
held by him against a third person ; and his surety having paid the debt to 
the bank, and taken from the bank, by agreement with him, an assignment 
of the note held as collateral; held, in an action on the note by the surety, 
that the maker could not set off a demand against the payee, or principal 
debtor, acquired after notice of the transfer to the bank : that the assignment 
to the surety related back to the time when the note was transferred to the 
bank, and clothed the assignee with the rights then held by the bank, against 
which subsequent equities could not be asserted. 


ApPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. James Q. Samira. 


Gunter & Buakey, for appellant. 
Sayre & Graves, contra. 


SOMERVILLE, J.—The oaly question raised by the as- 
signments of error, and the rulings of the Circuit Court in 
this case, is, the right of the appellant, who was defendant 
in the lower court, to set off against the plaintiff (the ap- 
pellee) a claim held by him (the defendant) against Munter 
& Brother, who had assigned to said plaintiff the note sued 
on in this action. Faber was surety for Munter & Brother, 
on a debt due by them tothe Merchants’ & Planters’ Bank. 
To secure this debt, the Munters transferred to the bank a 
note due by Lewis, the appellant. Lewis, after receiving 
notice of the assignment, as the evidence tended to show, 
purchased the claim against Munter & Brother, which he 
seeks to use as a set-off in this case. Faber advanced the 
money to pay the bank debt, and, in accordance with an 
agreement previously made with Munter, had the collateral 
transferred by the bank to himself. The bank obtained 


Lewis’ note as a collateral, before Lewis acquired the pro- 
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posed set-off; but the title of Faber was subsequent 
thereto. 

We think the Circuit Court was correct, in ruling that, 
under this state of facts, the set-off could not be allowed. 
The transfer of Lewis’ note to the bank, as collateral secu- 
rity for Munter’s indebtedness, clearly prevented the setting 
off of any claim afterwards required by Lewis.—Waterman 
on Set-Off, § 42. When Faber advanced the money to pay 
this debt, upon which he was surety, he became entitled, by 
express agreement with the parties, to the interest of the 
bank, and to that of the Munters, in this claim ; and this as- 
signment would relate back to the date of its transfer to the 
bank. Faber could have coerced such assignment, by bill in 
equity, upon the principle of subrogation; and it is a sound 
rule, that a court of law will always ratify that which is done 
by consent of parties, if the same result would have been 
compelled or sanctioned by a court of equity. Law, thus 
far, regards equity, as equity is said always to follow the law. 

There is no error in the rulings of the Circuit Court, and 
the judgment is affirmed. 


Caldwell v. Dunklin. 


Motion for Summary Judgment against County Treasurer. 


1. Summary judgment against county treasurer; when authorized.—A sum- 
mary remedy, by notice and motion, against a county treasurer and his 
sureties, is given only where he fails to pay, on demund, ‘an allowed claim 
against the county, when there are funds in the treasury to pay the same” 
(Code, § 3395) ; that is, a claim which has been presented to the Commission- 
ers’ Court, and has been by it audited and allowed ; and it can not be extended 
to claims which are not required to be so presented and audited. 

2. Action against county.—-Au action at law does not lie against a county, 
on a claim which has been audited and allowed by the Commissioners’ Court : 
the only remedy is against the county treasurer, if he has funds with which 
to pay it; or, by mandamus to compel the levy of the necessary tax, if 
there are not sufficient funds in the treasury. 

3. County bonds of Butler, issued under special statute in liquidation of reais- 
lered indebtedness.—The bonds of the county of Butler, issued under the 
authority of the special statute approved December 28th, 1868, entitled ‘‘An 
act to registerand pay the debt of Wilcox, Perry, Butler, and St. Clair coun- 
ties” (Sess. Acts 1868-9, pp. 505-06), are not required to be presented to the 
Commissioners’ Court, and by it audited and allowed, to make them valid 
claims against the county; nor will they support a summary remedy against 
the county treasurer and his sureties. 

4. Same; interest.—The statute expressly provides for the issueof interest- 
bearing bonds; and although they are made payable in five years, there is no 
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indication of any purpose to prohibit interest after their maturity; conse- 
quently, they, and the coupons attached, are governed by the general principle, 
which allows interest as an incident to a debt after its maturity. 

5. Error without injury, in rulings against plaintiff.—When the record shows 
that the plaintiff can not recover in any event, erroneous rulings against him, 
to which he duly excepted, could work no injury to him, and furnish no 
ground of reversal at his instance. 


AppEAL from the Circuit Court of Butler. 

Tried before the Hon. J. W. Posry, an attorney of the 
court, as special judge, selected by the parties on account of 
the incompetency from interest of the presiding judge. 


Hersert, Buett & Lang, for appellants. 
GaMBLE & BoLLiNa, contra. 


BRICKELL, C. J.—This is a summary proceeding under 
the statute, which reads thus: “If any county treas- 
urer fails, on demand, to pay an allowed claim against the 
county, when there are funds in the treasury to pay the 
same, judgment may be obtained against him and his sure- 
ties, or any or either of them, having five days’ notice, by 
motion in the name of the party to whom the claim is pay- 
able, his legal representatives, or assigns, for the amount 
of the claim, with interest from the demand, ten per-cent. 
damages and costs.” —Code, § 3395. 

It is a well-settled rule, that statutes of this character, 
authorizing summary proceedings, in derogation of the com- 
mon law, are strictly construed.—Sedgwick on Stat. & Con. 
Law, 299. They are not by construction extended, so far 
as to include any other state of facts, or any other causes of 
action, than such as may be expressed in them.— Nations v. 
Roberts, 20 Ala. 544; 2 Brickell’s Digest 464, §§ 1—9. 
It is not every claim against the county, which it may be 
the duty of the treasurer to pay, that can be enforced by 
this remedy. The statute confines and limits the remedy, 
ny its own words, to an allowed claim against the county. 

he first instruction given the jury by. the Cireuit Court 
raises directly the question, whether the claims on which 
the motion is made, are claims upon which this remedy can 
be pursued. 

Originally, the statute formed a section of the part of 
the Code devoted to counties, their organization, powers, 
duties, and liabilities, and of the article prescribing the 
duties of county treasurers.—R. C. 1867, § 930. The Com- 
missioners’ Court is the agency, through which the county 
acts, and it is clothed with a general authority “to examine, 
settle, and allow all accounts and claims chargeable against 
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the county.” To this body, all claims against the county 
must be presented, for allowance, within twelve months after 
they accrue, or become payable, or they are barred. In 
term time, the court audits all claims; and for every claim 
allowed, the judge of probate is required to give the claim- 
ant a warrant on the treasury. The treasurer is required to 
register “all claims eel by the Court of County Com- 
missioners, in the order in which they are presented to him; 
designating the date of the allowance, when presented, the 
character of the claim, to whom allowed, and the amount. 
The mere transportation of this statute to another part of 
the Code, can not vary its construction. It must now be 
taken and construed, as it would have been when it formed 
a part of the statutes referring to county claims, county reve- 
nue, and to the duties of the county treasurer. Thus taken and 
construed,it embraces only claims which have passed the audit 
of the Court of County Commissioners, have been allowed 
by the court, and a warrant for their payment drawn on the 
county treasury, by the judge of probate. Such claims only 
are allowed claims against the county. It is these claims the 
treasurer is required to pay, on presentation, in the order of 
registration, if there be funds in the treasury; and it is 
neglect to pay them, having funds, the statute visits with 
the penalty of ten per-cent., and by another section declares 
a misdemeanor. These claims—allowed claims—are not the 
subject of suit against the county.—Varshall County v. 
Jackson County, 36 Ala. 613; Covington County v. Dunklin, 
52 Ala. 28; Shinbone v. Randolph County, 56 Ala. 183. They 
are not the subject of suit, because, as to them, the county 
is not in default. They have been audited and allowed, in 
obedience to law; and :f, in their payment there is default, 
it is the default of county officers, and not of the county. 
If the Commissioners’ Court will not, so far as it has power, 
levy a tax for their payment, they can be compelled by 
mandamus.— Tarver v. Commissioners’ Court, 17 Ala. 527. If 
the tax has been levied, the funds raised, and passed into 
the treasury, it is the default of the treasurer, if they are 
not paid; and it is this default for which this statute fur- 
nishes a remedy. 

The claims, upon which the motion in this case is founded, 
are bonds of the county, signed by the judge of probate and 
the county treasurer, for the payment of specific sums of 
money, at a designated time, issued in pursuance of an act 
of the General Assembly, approved December 28th, 1868. 
Pamph. Acts 1868, p. 505. The second section of the act, 
which alone it is material now to consider, conferred on the 
Commissioners’ Court authority to issue bonds for the liqui- 
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dation of the registered debt of the county, which were to 
be payable in five years, at the option of the Commissioners’ 
Court; and to have coupons attached, for the payment of 
interest, at the rate of eight per-cent. per annum, which 
were receivable for all dues to the county. These are not 
of the class of claims which must be presented to the Court 
of County Commissioners, for audit and allowance; nor are 
they payable by warrants drawn on the county treasury. 
By force of the statute under which they were issued, the 
bonds, of themselves, are the bonds of the county, import- 
ing a fixed liability, and the Commissioners’ Court, in order- 
ing this issue, exhausted all the authority with which they 
are clothed in reference to them.—Comm’rs’ Court v. Rather, 
48 Ala. 433. The bonds themselves import a liability on 
the county, unlike claims which are preferred against the 
county, and which, until allowed by the Commissioners’ 
Court, bear no evidence of the assent of the county to their 
payment or validity. These bonds, not being of the claims 
which must be presented to the Court of County Com- 
missioners for allowance, and not having been presented and 
allowed, are not allowed claims, upon which this summary 
remedy can be pursued. There are other remedies, more 
appropriate, ample to compel payment of the principal and 
interest of the beatn, if the county fails or refuses to make 
payment. 

As the appellant could not, in any event, pursue this 
remedy, if there are errors in the other rulings of the Cir- 
cuit Court, they are not of injury, and would furnish no 
cause of reversal; and ordinarily, we would not be inclined 
to inquire into them. It is obvious, however, that the con- 
tention between the parties is confined to the single point, 
whether the bonds bear interest after their maturity ; and it 
is better, as this point has been fully. argued, that it should 
now be settled, than left open for future litigation. Upon 
this point, there is no room for reasonable doubt. The 
statute authorizing the issue of the bonds provides expressly 
for interest-bearing obligations, and prescribes the rate of 
interest. There is no intimation of a purpose to limit the 
bearing of interest to the period of five years, the maturity 
of coy Se Interest is an incident to the debt—compensa- 
tion for its detention beyond the period appointed for its 
payment. Each coupon attached to the bonds, for the pay- 
ment of interest, was, of itself, a separate contract for the 
payment ot money at a particular time ; and if it was not 
_ at the time appointed, interest followed as an incident. 

o, of the principal; if not paid at the time appointed, 


interest attached. Wherever there is a contract for the pay- 
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ment of a specific sum of money, at an appointed time, and 
there is neglect or failure, the contract is broken, and 
interest follows.—Aurora v. West, 7 Wall. 82; Cromwell v. 
Sac, 6 Otto (96 U.S.), 51. Ordinary county claims, allowed 
by the Court of County Commissioners, do not bear interest, 
for the reason that they are not payable except in the order 
of their registration ; and it is only in that oie the county 
promises payment.—Vincent v. Gilmer, 51 Ala. 387. Here, 
the time of payment is appointed by the obligation of the 
county ; the obligation is broken, if payment is not made at 
that time, and interest follows as an incident. In its 
rulings to the contrary, the Circuit Court was in error; but, 
because the appellants have not pursued the appropriate 
remedy, the error is not now of injury to them, and the 
judgment must be affirmed. 


Abrams tv. Johnson. 


Summary Proceeding, by Notice and Motion, against Constable. 


1. Levy of attachment; what is sufficient.—To constitutea levy of an attach- 
ment on personal property, the officer must assume dominion over the prop- 
erty: he must not only have a view of it, but must assert his title to it by 
such an act as, but for the protection of the process, would make him liable 
as a trespasser. 

2. Summary proceeding against constable; sufficiency of notice and motion.—In 
a summary proceeding against a constable and his sureties, instituted before 
a justice of the peace, for a failure to levy an attachment (Code, §) 3663, 
3671), the notice must briefly describe the process, stating when aud by whom 
issued, the names of the parties, and when received by the constable; and 
must aver that he failed to execute it, whereby the plaintiff lost his debt ; 
but it is not necessary to file a written motion in the justice’s court. 

3. Same; proceedings on appeal.—Ou appeal from the judgment of the 
justice in such proceeding, the case is required to be tried ** according to 
equity and justice, without regard to any defects in the summons or other 
process before the justice” (Code, § 3121): cousequently, defects in the notice 
are not available, and a written statement of the cause of action is not 
necessary. 


AppEaL from the Circuit Court of Montgomery. 

Tried before the Hon. Jonny P. Hupparp. 

This was a summary proceeding, by notice and motion, at 
the suit of David Johnson, against Abe Abrams as constable, 
and R. W. Sharp as the surety on his official bond; and was 
commenced before a justice of the peace, on the 27th Sep- 
tember, 1880. The notice which was issued by the justice, 
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as sent up by him, with the other papers in the cause, to the 
Circuit Court, only stated “that David Johnson, by his 
attorney, has this day filed a motion in this court, praying a 
judgment of fifty dollars against him, the said Abrams, con- 
stable, and R. W Sharp, surety on his official bond”; and 
required the constable to appear, on a day named, “and 
show cause why the motion of said Johnson should not be 
aoates, and judgment rendered against him.” The motion 

led in the justice’s court was in these words: “ Motion is 
hereby made against Abe Abrams, constable, and R. W. 
Sharp, surety on his official bond, for a judgment for fifty 
dollars damages, in favor of David Johnson ; for that where- 
as, on the 12th November, 1879, the said Johnson did cause 
to be issued, against one Jordan Harrell, a process of attach- 
ment by one J. H. Nettles, a notary public, and ex officio jus- 
tice of the peace in and for said county, which was placed 
in the hands of said Abrams as constable, commanding him 
to attach so much of the crop of said Johnson, and so to 
secure the same as that it might be liable to further pro- 
ceedings in said cause. Said Abrams levied said attach- 
ment on four hundred pounds of cotton, and fifty pounds of 
fodder, and so disposed of the same that said corn and fod- 
der were lost, and said Johnson failed to secure his just de- 
mand, or any part thereof. Wherefore, said Johnson moves 
the court for judgment against said Abrams and his surety, 
for said amount.’ The defendants appeared before the jus- 
tice, and “moved to quash for want of precision in the 
plaintiff's charges”; but the justice overruled the motion, 
and, on the evidence adduced, rendered judgment for the 

laintiff, for $15 damages, with interest from the date of the 
judgment in the attachment suit. 

The defendants having removed the cause, by appeal, into 
the Circuit Court, they there submitted a motion to quash 
the proceedings, “1st, because the’ motion below did not 
state succinctly, nor state at all, in any manner, the cause 
for which the motion was or would be made, or any cause for 
&@ summary judgment under section 3351 of the Code; 2d, 
because the motion, on its face, shows no cause authorizing 
& summary judgment under any statutory provision.” The 
court overruled this motion; and the cause being also sub- 
mitted to the court for decision, without a jury, an agreed 
statement of facts was read in evidence, which, it is recited 
in the bill of exceptions, “was agreed on before the justice, 
and which the defendant agrees may here be read in evi- 
dence, and are true as far as they go,” as follows : “ It is ad- 
mitted that, in November, 1879, David Johnson sued out 
before J. H. Nettles, N. P., and ez. off. J. P., in and for said 
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county of Montgomery, an attachment against one Jordan 
Harrell, and obtained judgment on said attachment against 
Harrell for $15, with costs of court; that said attachment 
was placed in the hands of said Abrams as constable, and 
was levied upon four hundred pounds of seed-cotton and 
twenty-five pounds of fodder ; that the property was never 
sold by said Abrams, and the judgment has never been satis- 
fied, but now stands unsatisfied on the justice’s docket ; and 
that said Abrams is under bond for $1,000 as constable, and 
said R. W. Sharpe is his surety on said bond.” “The plain- 
tiff then introduced one Love as a witness, who, having 
stated that Abrams “ called him up to said Harrell’s, and 
asked him how much seed-cotton he thought there was in a 
pile of cotton in Harrell’s house, which was piled up in one 
corner of the room, there being but one room in the house,” 
thus proceeded : “I told him, I thought there was about 
four hundred pounds. He told me, he had levied an attach- 
ment on the cotton, and upon about twenty-five pounds of 
fodder in a shed, and that he appointed me bailee of said 
cotton and fodder, with all the right and power over it that 
he had by virtue of his levy. Harrell was not at home; 
and witness never took any possession, further than to notice 
it as he passed every day, and never gave any receipt for it, 
nor any bond ; but the cotton and fodder were left where 
found, in the house and possession of said Harrell.” Abrams 
testified, as a witness for himself, “‘ that he went to the house 
of said Harrell, in the country, the same day the attachment 
came to his hands, and levied it on a pile of seed-cotton in 
Harrell’s house, supposed to be about four hundred pounds, 
and on twenty-five pounds of fodderin a shed ; that, having 
no means of removing it, he appointed Jim Love, who lived 
close by, bailee of said property, with directions that he had 
all the power to take care and control of it that he bimself 
had ; that he returned the attachment on the same day, with 
the levy and appointment of Love as bailee, to the justice’s 
court ; that he saw Harrell on the next day, and notified him 
of the levy; that the case was tried on the 23d November, 
1879, and judgment was rendered for the plaintiff for $15 and 
costs ; that Harrell was present at the trial ; that execution 
on the judgment was issued on the 28th November, 1879, 
and was on the same day placed in his hands as constable ; 
that he went to Harrell’s house on the same day, with the 
execution, and found that the property had been moved the 
night before ; that he traced it to Montgomery, but was not 
able to find it; and that he returned the execution, there being 
nothing else he could levy on.” The writ of attachment, 
with the constable’s levy thereon indorsed, was read in evi- 


467 















468 SUPREME COURT [Dec. Term, 
{Abrams v. Johnson. | 


dence by the plaintiff; and be proved that the value of the 
cotton was sufficient to pay the amount of his judgment. 
“This being all the evidence, the court overruled the de- 
fendants’ motion to quash the proceedings, and rendered 
judgment for the plaintiff ; to which rulings and decision the 
defendants excepted,” and which they now assign as error. 


J. A. Minnis, for appellants. 
TENNENT Lomax, contra. 


STONE, J.—Section 3268 of the Code of 1876 declares, 
that “attachments may be levied on . ._ personal prop- 
erty of the defendant; . . . and the officer execating 
the writ must indorse the levy or service thereon, and, if 
practicable, take the property in his possession, unless re- 
plevied, as hereinafter described.” Section 3289: “ The de- 
fendant in attachment, or, in his absence, a stranger, may 
— 7 the goods or chattels attached, by executing bond,’ &c. 

n French v. Stanley, 21 Maine, 512, the question was, 
whether an attachment had been levied on a mare. The 
deputy-sheriff was the witness, and he testified, “ that he got 
into the wagon, in which the mare was harnessed, and told 
Barker that he attached her as his property ; and he thinks 
Barker and he rode down the street together, in the wagon, 
at the same time. He left the mare, as he found her, in 
Barker’s possession, with a promise, as he says, on the part 
of Barker, to get a receipt for her.” The court said: “ This 
can not be regarded as proving an attachment of the mare. 
It does not appear that she had been under his control, for 
a moment; and if it could be considered that he had an 
instantaneous possession, it was instantaneously abandoned.” 

In Rand v. Sargent, 23 Maine, 326, the action was trover, 
for the conversion of a pair of oxen. The conversion relied 
on was an alleged levy of an attachment. The court said: 
“ The oxen alleged to have been converted by the defendant 
to his own use, were never actually in his possession. He 
merely said tothe person having them in custody, and who 
was pone to be the debtor in the precept, which the de- 
fendant had in his possession for service, that he was ordered 
to attach them as his property, and must do so, and that he 
did attach them ; and thereupon the alleged debtor procured 
a person, not being the plaintiff, to give a receipt for them, 
stipulating to deliver them to the defendant, as usual in 
casesof attachment of personal property on mesne process. 
It is undoubtedly true, as laid down in the elementary 
cited, that the slightest actual interference, disturbing 
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another in his enjoyment of the possession of his property, 
unlawfully, is a trespass. But the defendant, in this case, 
never for a moment disturbed the possession of the person 
having the oxen in custody.” 

In Polley v. Lenox Iron Works, 15 Gray, 513, the court, 
arguendo, said: “ Possession is necessary to constitute, or 
to preserve and continue an attachment.” In Bailey v. 
Adams, 14 Wend. 201, the court said: “I do not think 
enough was done by the defendant to constitute a conver- 
sion. He directed a levy upon the wagon, while unfinished 
at the shop of Drake; he did not take possession of it, but 
left it as he found it; and as soon as he was informed that 
plaintiff claimed the wagon, he gave him notice that he re- 
linquished all claim or right to it. The actual possession of 
the property was not changed.” See, also, Drake on Attach- 
ment, $ 198; Tidd’s Practice, 1005. 

To constitute a levy on personal property, the officer must 
assume dominion over it. He must not only have a view of 
the property, but he must assert his title to it, by such acts 
as would render him chargeable as a trespasser, but for the 
protection of the process.—Cobb. v. Cage, 7 Ala. 619; Caw- 
thorn v. McCraw, 9 Ala. 519; Foster v. Mabe, 4 Ala. 402; 
Goode v. Longmire, 35 Ala. 668; Crocker on Sheriffs, section 
369. Under the undisputed facts of this case, appellant, the 
constable, never obtained dominion over the chattels in- 
dorsed in his levy—never disturbed the possession—never 
put himself in conditiou that an action of trespass, trover, or 
detinue, could have been maintained against him; and we 
hold that he never, in fact, levied the attachment, so as to 
fasten a lien on the property.—Crocker on Sheriffs, sections 
431, 436,448; Rorer on Judicial Sales, $$ 1243-4. 

There is no apparent conflict in the testimony in this case ; 
and it proves that, with due ‘diligence, the constable could 
have levied the attachment, by taking control and dominion 
over the property. The testimony is, that the property was 
sufficient in value to pay the plaintiff's demand. The only 
remaining question is, are the proceedings sufficient to uphold 
the judgment. This was a summary proceeding, instituted 
before a justice of the peace, under the following provisions 
of the Code of 1876: Sec. 3663 : “ Judgments, not exceeding 
one hundred dollars, may be rendered, on motion, by jus- 
tices, in favor of the party aggrieved, or the other persons 
herein specified, against the persons hereinafter named ; five 
days’ notice thereof in writing being given, specifying the 
cause for which such motion will be made, and the time and 
place.” Sec. 3671: “For failing to execute process of 
attachment, which, by due diligence, could have been exe- 
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cuted, whereby the plaintiff has lost his debt, judgment for 
the amount of the debt and interest.” 

It will be observed that the notice to the officer, contem- 
plated by these sections, must specify the cause for which 
the motion is made. The cause, in the present case, was the 
failure toexecute the attachment, which by due diligence 
could have been executed. The notice, to conform to the 
statute, should have briefly described the attachment— 
when, by, and between whom it was issued ; when received 
by the constable, and that he had failed to execute it, when, 
by due diligence, he could have executed it, whereby the 
plaintiff had lost his debt. These constitute the cause of 
the motion which, under the statute, the notice should spec- 
ify. It was not necessary to file a written motion before the 
justice. Pleadings, except, perhaps, special and personal 
defenses, and some other statutory proceedings, while they 
are not improper, are not necessary in suits before justices ; 
and when resorted to, they are not scrutinized so narrowly 
as pleadings in courts of record are. The notice served in 
this case did not specify the cause for which the motion 
would be made; nor, in fact, did the written motion filed 
specify the cause sufficiently, if the rights of the parties 
depended alone on the sections of the Code copied above. 

he present case was an appeal from a justice’s judgment, 
and the amount in controversy was less than twenty dollars. 
Section 312i of the Code of 1876 provides, that “ appeals and 
certioraris from judgments of justices of the peace must be tried 
according to equity and justice, without regard to any 
detects in the summons or other process before the justice.” 
Section 3122 :“ When the sum claimed does not exceed twenty 
dollars, the cause must be tried by the court, without the 
intervention of a jury ; when it exceeds twenty dollars, upon 
an issue to be uate up under the direction of the court, and 
tried by ajury.” These sections precisely cover this case. 
The defect in the notice could not be considered on the ap- 
peal, and no written statement of the cause of action was 
necessary in the Circuit Court.—Staggers v. Washington, 
56 Ala. 225; Reynolds v. Harris, 62 Ala. 415. 

Weare not to be understood as affirming, or intending to 
affirm, that the constable, Abrams, if proceeded against for 
not preserving the cotton and fodder indorsed as levied on, 
could have defended himself, on the ground that he had not 
levied the attachment. His return would have precluded 
that defense. All we decide is, that he did not so perfect 
his levy, as to make it a defense to a proceeding against him 
for not levying the attachment. 

The judgment is affirmed. 


Vou, Lxv, 
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Nicholson v. Moog & Co. 
Action on Common Count, for Goods Sold and Delivered. 


1. Retiriny partner; who liable as.—When a merchant abandons his busi- 
ness, and allows it to be carried on in his name by a relative, under 
authority of the same revenue licenses, the same rule of liability applies, for 
debts afterwards contracted in his name, as in the case of a retiring partner. 

2. Same; liability of.—A public advertisement, in the usual way, and to 
the usual extent, is sufficient to protect a retiring partner against liability to 
new customers, with whom he has had no previous dealings ; but, as to per- 
sons with whom previous dealings have been had, notice of the dissolution or 
withdrawal must be specially addressed, or personally communicated to them ; 
or it must be shown that they had adequate means of knowing the fact. 

3. Same; error without injury, in charge to jury.—In an action against a 
retiring partner, when the evidence clearly shows that no notice whatever of 
the dissolution was given, either personally or by publication, a charge to 
the jury, instructing them that he was liable unless he gave public notice by 
advertisement, though erroneous, is no cause for a reversal, since it could 
have wrought no injury. 


AprgaL from the Circuit Court of Butler. 

Tried before the Hon. JoHn K. HEnry. 

This action was brought in the name of A. Moog & Co., 
late partners doing business as merchants in the city of 
Montgomery, against W. J. Nicholson ; and was commenced 
on the 2ist day of April, 1877. The complaint contained 
only the common count for the price of goods sold and deliv- 
ered on or before the 22d June, 1874, amounting to $78.29. 
The matters here assigned as error are, a charge given by the 
court, and several charges asked and refused, as to the 
defendant’s liability for goods sold and forwarded by the 
plaintiffs, consigned to the defendant at Garland, after he 
had retired from business, and while the business was being 
carried on in his name by his brother, J. M. Nicholson. The 
opinion of the court states the material facts. 


J. M. WuIreHneabD, for appellant. 


SratLworts & BuRNETT, contra. 


SOMERVILLE, J.—The evidence in this case, as dis- 
closed by the bill of exceptions, shows, that the appellant, 
W. J. Nicholson, was carrying on a grocery business in 
Garland, Alabama, about the first of January, 1874, and that 
the appellees were merchants doing business about the same 
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time in Montgomery, Alabama. There had been no dealings 
between the parties, prior to the transactions involved in 
this suit, though there had been some correspondence 
between them by letter. In the latter part of February, 1874, 
the appellant abandoned the mercantile business, and turned 
it over to his brother, J. M. Nicholson, who continued to 
carry it on in the appellant’s name, and under authority of 
the same licenses granted to appellant by the State and the 
United States. This was done with the knowledge of appel- 
lant, and without objection on his part. He gave no notice 
of his withdrawal from business, by publication or otherwise. 
The goods for the price of which this action was brought, 
were purchased in appellant’s name, but without his direct 
authority. He made some payments on the account to appel- 
lees, and afterwards promised their attorney to pay it, though 
at the same time repudiating the authority of his brother to 
bind bim by the purchase. 

We thiuk the same rule should apply in cases of this char- 
acter, as to a retiring partner, each resting upon the same 
basis of implied agency, or of estoppel en pais. A notice by 
public advertisement, in a usual way, and to a usual extent, 
which is commonly designated in the books a “ notice to the 
world,” is sufficient to protect a retiring partner against new 
customers, with whom he has had no previous dealings. 
But, persons who have had such actual dealings, must have 
notice of dissolution, specially addressed, or personally com- 
municated to them ; or, at least, adequate means of knowl- 
edge of the fact.— Mauldin v. Br. Bank of Mobile, 2 "Ala. 502 ; 
Parsons on Part. 412-13. Where the retiring partner con- 
sents, whether expressly, or by culpable silence, it matters 
not, for the business to be carried on in his name, and gives 
no notice of dissolution, he is still responsible for the debts 
contracted by the old firm, with one ignorant of the dissolu- 
tion.—Parsons on Part. 414; Amidown v. Osgood, 24 Vt. 278 ; 
Conro v. Iron Co. 612 Barb. 56. This rule is based on the 
soundest legal reasons, as well as upon that high morality 
and honesty which courts of justice should delight to encour- 
age in all commercial dealings and other transactions. 

The charge of the Circuit Court, drawing a conclusion as to 
- the appellant’s liability, upon the hypothetical facts stated, 
unless he gave “ notice to the world of his withdrawal,” was 
erroneous. But, as the evidence clearly shows there was no 
notice given, either by public advertisement “ to the world,” 
or of any other kind personally, to the appellee, it was error 
without injury, and does not work a reversal in this court. 

If, under the circumstances of this case, the goods were 
shipped, the defendant might have been liable, although they 
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were not received. Hence, the second charge requested by 
appellant was properly refused. 

There is nothing in the other rulings of the Circuit Court 
opposed to the principles of law as above enunciated, and 
the judgment is therefore affirmed. 


we parte Hubbard. 


Petition for Discharge on Habeas Corpus. 


1. Habeas corpus ; what is revisableby.— Under our statutes (Code, §§ 4961-2), 
as at common law, the writ of habeas corpus is not a revisory remedy, and can 
not be made to answer the purposes of an appeal, certiorari, or writ of error : 
when a judgment or sentence of another court is returned, as the cause of the 
petitioner’s detention or imprisonment, the jurisdiction of the court to render 
that judgment or sentence is the only matter that can be inguired into, and 
mere errors or irregularities in the proceedings are not available. 


Application by petition by Jim Hubbard, for the writ of 
habeas corpus, to procure his discharge from custody and 
imprisonment by the chief of police of the city of Montgomery, 
under a judgment and sentence pronounced by the mayor's 
court ; application having been first made to Hon. THomas 
M. ARRINGTON, judge of the City Court of Montgomery, who 
refused to discharge the petitioner. 


Jno. GinDRAT WINTER, for the petitioner. 


BRICKELL, C. J.—The return to the writ of habeas corpus 
shows, as the cause of the relator’s detention and imprison- 
ment, a judgment of the mayor’s court of the city of Mont- 
gomery, convicting him of violating an ordinance of the city 
council, punishing the knowingly bringing stolen property 
into the city, sentencing him to pay a fine of one hundred 
dollars, and, in default of payment, to one hundred days of 
hard labor for the city. A writ of habeas corpus, issued by 
any court or judge, in the exercise of original jurisdiction, 
was not at common law, and is’ not under our statutes, a 
revisory remedy—it is not, and cannot be employed, to 
answer the purposes of a writ of error, or of certiorari, or 
appeal. The only inquiry which can be made into the judg- 
ment and sentence of conviction of another court, returned 
as the cause of detention, and in justification of it, is into the 
legality of the judgment—the jurisdiction of the court render- 
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ing it. There can be no inquiry into its regularity: error in 
the proceedings it is not the function of the writ to correct. 
Hurd on Habeas Corpus, Book 2, chap. 6, 324, et seg., 2d ed. ; 
The principle is embodied in the statute-—Code of 1876, 
$$ 4961-2; Lx parte Burnett, 30 Ala. 461; Ex parte Sim- 
mons, 62 Ala. 446; Kirby v. State, 1b. 51. ) 

The authority of the city council to enact the ordinance 
which the relator is charged with having violated, and its 
regular enactment, were admitted on the hearing before the 
judge of the City Court; and there is no room for doubt, in 
reference either to the power, or the regularity of its exercise. 
Original jurisdiction to try and convict, imposing the penal- 
ties to which the relator was subjected, is conferred on the 
mayor’s court by the charter. It can not be doubted that 
the judgment and sentence of conviction returned by the 
marshal, would afford him full justification, if the relator 
was suing him for false imprisonment; nor can it be read in 
connection with the charter of the city, and the ordinances, 
and doubt entertained that, in its rendition, the mayor’s 
court was exercising jurisdiction with which it was clothed. 
Behind and beyond it we must look, even for error or irreg- 
ularity : it is not discoverable on the face of the judgment 
and sentence. Error, or irregularity, may exist ; but, if it 
exists, it cannot be inquired into colluterally : it can not ren- 
der void and annul the sentence and judgment a court of 
competent jurisdiction has pronounced. Finality, conclusive- 
ness, verity, is the attribute of every judgment of a court 
of competent jurisdiction, collaterally assailed. The court 
rendering it, in relation to other courts, may be a court of 
inferior, as distinguished from a court of superior jurisdic- 
tion; it is jurisdiction, the power and duty to hear and 
determine, and not the relation to other courts, which, upon 
every consideration of public policy, ‘imparts inviolability, 
when drawn in question collaterally.— Lx parte Watkins, 
3 Pet. 193. 

Whatever in the course of the proceedings resulting in the 
conviction of the relator, now imputed as vitiating them, 
was of regularity, not of legality ; determinable in the first 
instance by the mayor’s court; and when determined, the 
determination is conclusive, until a superior tribunal, in a 
direct proceeding, pronounces the determination erroneous. 
If a superior tribunal, on a return to a habeas corpus, issuing 
in the exercise of its original jurisdiction, should inquire into 
the correctness of the determination, it would do the wrong 
now imputed to the mayor’s court—it would exceed its juris- 
diction. 

The judgment of the City Court was right and proper—the 
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only judgment it could render; and the application of the 
relator must he refused. 


Schmidt & Smith v. Joseph and Wite. 
Action by Material-Men, to enforce Statutory Lien. 


1. Statutory lien of material-men; when enforced against wife’s property.— 
The statutory lieu given to contractors, material-men, &c., for work done, or 
materials furnished (Code, §§ 3440-61), may be enforced against property held 
by a married woman as an equitable separate estafe, the title being in a 
trustee for her use and benefit, when it is shown that the contract was made 
by her husband, with her knowledge, and without dissent or disapproval on 
her part, and that she has enjoyed the use and benefit of the work or 
materials. 

2. General charge on evidence, in favor of defendant.—A general charge on 
the evidence, when requested by the defendant, is equivalent to a demurrer 
to the evidence, and should never be given, when there is any evidence, how- 
ever slight, tending in the opposite direction. 


ApPEAL from the Circuit Court of Montgomery. 


Tried before the Hon. James Q. Smiru. 

This action was brought by the appellants, suing as part- 
ners, against Anthony Joseph and his wife, Mrs. Catherine 
Joseph ; and sought to enforce a statutory lien upon a dwel- 
ling-house in which the defendants resided, and the title to 
which was in a trustee for the sole and separate use and 
benefit of Mrs. Joseph, under a deed from her said husband, 
for materials furnished by plaintiffs, and used in putting im- 

rovements on the house, consisting of doors, sash, blinds, 
ocks, &c., amounting to $96. On all the evidence adduced 
by the plaintiffs, the defendants adducing none, the court 
charged ths jury, if they believed the evideace, they must 
find a verdict for Mrs. Joseph ; and this charge, to which the 
plaintiffs duly excepted, is now assigned as error. 


Watts & Sons, for appellants. 
Jos. S. & JNo. GinpRaT WINTER, contra. 


STONE, J.—Our statutes give a lien to mechanics, em- 
ployes, and material-men, for work or labor performed, and 
for materials furnished, under any contract with the owner 
or proprietor thereof, or his agent, trustee, &c.—Code of 
1876, § 3440. “ Every person, including all cestuis qui trust, 
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for whose immediate use, enjoyment or benefit, any building, 
erection or improvement, shall be made, shall be included 
by the words, ‘ owner or proprietor thereof,’ under this chap- 
ter, not excepting married women as to their separate prop- 
— $ 3460. 

he present suit is by material-men, to recover for mate- 
rials furnished in the building or improvement of a dwelling- 
house, on a lot, the title to which was and is in a trustee, 
for the separate use of Mrs. Joseph, the female defendant ; 
an equitable separate estate, of which she was and is the 
cestui que trust. There seems to have been no dispute in the 
court below that the materials were furnished by plaintiffs, 
as claimed by them; that they were employed in the im- 
provement of a dwelling-house on the lot of Mrs. Joseph ; 
and thatthe dwelling, in the improvement of which they 
were used, was fof her immediate use and enjoyment as a 
dwelling. 

In Ex parte Schmidt & Smith, 62 Ala. 152, we laid down 
rules, which will fasten a lien on the property sought to be 
charged in this case,if the materials were furnished under 
a contract with Mrs. Joseph, her trustee, or agent, and the 
plaintiffs have complied with the provisions of the statute. 
That plaintiffs made out their claim, and filed it properly, 
and commenced this suit withiu ninety days thereafter, are 
facts shown by the record, and not controverted here. The 
real and only question is, were the articles bought with Mrs. 
Joseph’s authority, or did she ratify the purchase? It is not 
shown in this record, under what contract Wright & Sum- 
merville undertook to make the improvemert—whether they 
were to furnish materials or not. It is not shown that the 
materials have been paid for, to any one; either to Wright 
& Summerville, or any one else. ‘The materials were selected 
by Anthony Joseph, the husband, and the defendants have 
had the benefit of them. The Circuit Court, at the request 
of the defendant’s counsel, gave the following written charge: 
“Tf the jury believe the evidence, they will find for the de- 
fendant, Mrs. Catherine Joseph.” This charge, it has been 
said, is equivalent to a demurrer to the evidence, and should 
never be given, if there is any evidence, no matter how 
slight, tending in the opposite direction.—1 Brick. Dig. 335, 
$$ l and 3; Sanders v. The State, 58 Ala. 371. Looking into 
the evidence in this record, we do not think it would have 
— a demurrer to it. The articles purchased were se- 

ected by Mrs. Joseph’s husband, and were put in the house 
with her knowledge. She is enjoying the use and benefit of 
them, and we are not informed she expressed any dissent 


from such use. If she authorized her husband to make 
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such selection and purchase, or if she sanctioned and rati- 
fied the purchase, knowingly, after if was made, this binds 
her property for the value of the goods; and these -facts 
may be proved by circumstances, as well as by direct proof, 
if sufficient to satisfy the jury. A material factor in the solu- 
tion of this inquiry, will be found in the terms of the con- 
tract made with Wright & Summerville, the contractors. If 
they were to furnish the material, as well as the mechanical 
labor, then inquiries will arise under other sections of the 
Code.—See sections 3441, 3444, 3457, 3458. If, however, 
Mrs. Joseph was to furnish the materials, or, what is the 
same, was to become direct payor to the material-men, then 
it would appear to be of minor importance, who made the 
selection, provided she accepted and used the articles pur- 
chased. Such acceptance and use would justify the jury 
in finding there was a ratification of the purchase. The 
Circuit Court erred in the charge given. 
Reversed and remanded. 


Bell & Beil v. Wilkinson. 


Action for Statutory Penalty, for Failure to enter of record 
Satisfaction of Mortgage. 


1. Entering satisfaction of mortgage; sufficiency of demand.—Under the stat- 
ute which requires a mortgagee, ‘at the request of the mortgagor,” to enter 
on the record satisfuction of a mortgage which has been satisfied, aud im- 
poses a penaltv for his failure or refusal to do so (Code, §§ 2222-23), it is 
sufficient if the reqnest is made by the mortgagor’s agent or attorney, duly 
authorized to make it. It is the duty of the mortgagee, when the mortgage 
has been satisfied, to enter satisfaction without request ; and if he denies or 
doubts the authority of the agent or attorney by whom the request is made, 
he should place his refusal ou that ground, and demand evidence of the 
authority. 


AppEaL from the Cireuit Court of Butler. 

Tried before the Hon. Jonn K. Henry. 

Action for statutory penalty ($200), for defendant’s failure 
to enter of record, on request and demand of plaintiffs, sat- 
isfaction of a mortgage which had been paid and satisfied. 
Plea, that no demand or request was made by plaintiffs, or 
either of them. Replication, that the demand was made b 
plaintiffs’ agent and attorney, thereunto specially satbudieid. 
Demurrer, because request by agent or attorney is not au- 
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thorized by statute, and is not sufficient. Demurrer sus- 
tained, and judgment thereon now assigned as error. 


Posgzy & CRENSHAW, for appellants. 
GaMBLE & BOLLING, contra. 


SOMERVILLE, J.—This is a suit brought by the appel- 
lants against the appellee, Wilkinson, claiming a penalty of 
two hundred dollars, for a failure to enter satisfaction of a 
mortgage, after request, under the provisions of sections 
2222 and 2223 of the Code of 1876. The request made of 
the appellee was not made by the mortgagors in person, or 
either of them, but by their specially authorized agent and 
attorney. 

It is claimed that this is a penal statute, and must be 
strictly construed ; and that it can not be implied that the 
request of an agent is to be substituted for that “ request of 
the mortgagor,” which is required by the law-making power. 
Without denying the force of the suggestion, we can not per- 
mit it to be prevail to such an extent as to defeat, by 
refinement of construction, the obvious intention of the legis- 
lature. No statute is to be interpreted, if avoidable, so as to 
be repugnant to reason, and lead to inconvenience.—Potter’s 
Dwar. Stat. 245-6. “A person ought not to think,” says 
Plowden, “if he have the /etter on his side, that he hath 
the law, in all cases.” It is a sound and wise maxim of the 
law, demanded by the exigencies of trade and commerce, 
and the practical pursuits of every department of business, 
that “ whatever a man sui juris may do of hinself, he may 
do by another”; and it is a correlative of the maxim, 
that “what is done by another, is to be deemed done by 
the party himself.” The common law and civil law, alike, 
recognize the potency of this principle, as found embodied 
in the familiar maxim, Qui facit per alium, facit per se.—Story 
on Agency, $$ 2, 440. 

We think the notice or request by the agent of the mort- 
pager was sufficient. It was the mortgagee’s duty, moral and 

egal, to enter the satisfaction without request; and if he 
questioned the authority of the mortgagor’s attorney, he 
should have so stated, and demanded proper evidence of it. 
The purpose of the statute is, to quicken his diligence ; and 
there is no reason for confining the power to give it to the 
mortgagor, and refuse it to his authorized agent or attorney. 
This construction is not affected by the use of the phrase, 
“ either in person or by attorney,” found in the ensuing sec- 
tion of the Code (§ 2223). This was inserted from abundant 
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caution, as the mortgagee was authorized to make such entry 
by attorney, independently of the statute. 

The Cireuit Court erred in sustaining the demurrer to 
plaintiff's replication ; and its judgment is reversed, and the 
cause remanded. 


Kingsbury v. Flowers. 


Bill in Equity to Enjoin Interments in Private Burying- 
Ground. 


1. Multifariousness, and misjoinder.—In determining whether a bill is 
demurrable for multifariousness, or for misjoinder of defendants, the inquiry 
is not, whether each defendant is connected with, and bas an interest in each 
branch of the case, but whether relief is sought in respect to matters which 
are separate and distinct, and a defendant may say he is in dangerof 
oppression by the confusionof such matters: when the object of the suit is 
single, though the defendants may have separate interests in distinct ques- 
tions arising out of it, itis proper to bring them all before the court as parties. 

2. Parties to bill for injunction of private burying-ground as nuisance.—-Where 
a bill seeks to restrain further interments in a private burying-groundasa 
nuisance, the ground being devoted to that purpose by two persons, who 
owned separate portions in severalty, both might properly be joined as defend- 
ants tothe bill; and one of them having died before the bill was filed, his 
widow having a right of sepulture therein, she and her second husband are 
properly made defendants with the survivor; and the heirs of the deceased 
should also be made defendants to the bill, though his personal representative 
is not a proper party. 

3. Injunction of nuisance.—A court of equity has undoubted jurisdiction 
to restrain, by injunction, the commission or continuance of a private nui- 
sance; but, when the thing complained of is not a nuisance per se, and has not 
been declared a nuisance by » judgment at law, a cuse of pressing necessity 
must be shown, before the court will interfere to prevent or restrain it. 

4. Same; private burying-yground. —A burial-ground is not, per se, a nui- 
sance to a person livingin its immediate vicinity; and when he seeks to enjoin 
the further use of a private burial-ground near his house, it is not sufficient 
to allege, in general terms, probable injury to the health of his family by the 
pollution of the air and water, or other injurious consequences : he must state 
facts, from which the court can clearly see that such consequences will most 
probably result. 


AvpraL from the Chancery Court of Butler. 

Heard before the Hon. Jonn A. Foster. 

The bill in this case was filed on the 3d September, 1880, 
by William H. Flowers, against John Kingsbury, Gray Thig- 
pen, and his wife, Mrs. Kate Thigpen, formerly the widow of 
W. H. Thames; and sought to enjoin and restrain, as a nui- 
sance,'further interments in a private burial-ground, the pro- 
perty of said Kingsbury and said Thames. The bill alleged, 
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that in June, 1863, when Kingsbury owned the land, one of 
his children died of small-pox, and was buried, “ by per- 
mission of the city authorities of Greenville, on a lot or par- 
cel of said ground, within the limits of said city of Green- 
ville” ; that another one of his children died in April, 1865, 
and was buried in the same lot; that an infant child of W. 
H. Thames and his wife was also buried there, by permis- 
sion of said Kingsbury, some time during the year 1866 ; 
“that said Kingsbury conveyed a portion of the land con- 
stituting said grave-yard, by deed, to said W. H. Thames, 
but retained the title to the balance of the land in himself” ; 
that said Thames died about the year 1871, or 1872, and 
was buried there ; and that the remains of one Robert Har- 
ris were also interred there, in the year 1874, with Kings- 
bury’s permission. The bill contained, also, the following 
allegations, showing the grounds on which an injunction 
was asked against further interments : 

“ Said private grave-yard of John Kingsbury is situated at 
a considerable distance from the public burial-grounds of 
said city ; and no one is permitted to bury the dead in said 
private grave-yard, under the laws of said city, except the 
family of said Kingsbury and the family of said W. H. 
Thames, now deceased. Complainant alleges, that the 
graves of said deceased persons are situated a little west of 
south from his dwelling-house and lot; that the graves of 
said Kingsbury’s children, and the grave of the said Harris, 
are located about two hundred and twenty-two feet from the 
well in complainant’s yard, and the burial-ground of said 
Thames is located about one hundred and eighty-eight feet 
from said well; and he alleges, though said grave-yard is held 
by separate titles, there is but one common burial-ground 
for the said families of said Kingsbury and Thames. He 
further alleges, that said grave-yard is located on elevated 
ground from the premises on which complainant resides 
with his family, and that there is a fall of from four to five 
feet, from the surface of said graves and grave-yard, to the 
surface of complainant’s well of water in the yard of his 
said premises. The water in complainant’s said well is 
about twenty-six feet from the surface of the earth above it ; 
and the natural course of the surface-water from said grave- 
yard runs through complainant’s yard, and very near his 
said well of water. Complainant was compelled to cut a 
ditch, to turn the surface-water and surface-drainage from 
his yard and well of water. Complainant alleges, that the 
burial of any more dead in the said grave-yard, known as 
the private grave-yard of said John Kingsbury, will greatly 


endanger the health of complainant and his family, by cor- 
VoL. LXxv. 
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rupting the water of his said well, which is in constant use 
by himself and his family. He is informed by several 
ot om practicing physicians in said city, which he 

elieves and so charges, that the burial of dead in said 
grave-yard will greatly endanger the health of himself and 
family, by corrupting the atmosphere, by reason of the near 
location of the said grave-yard to complainant’s residence. 
He further alleges, also, that members of both of said 
families—that is, said Kingsbury’s and said W. H. Thames’, 
deceased—are now living, and residing in said city of Green- 
ville, and will, in case of deaths among them, be buried in 
said private grave-yard, to the great injury of complainant, 
and to the peril of the health of himself and his family, 
unless prevented by the restraining powers of this court.” 
The bill alleged, pS that the complainant had endeavored 
to adjust the matters in dispute amicably, and had bought 
two lots in the city cemetery, “one for said Kingsbury, and 
the other for said Thigpens,” taking titles to them respect- 
ively, and had offered to defray the expenses of removing 
their dead from said private burial-ground to the public 
cemetery ; and that Thigpen and wife, while declaring their 
readiness and willingness to make any agreement which 
might be acceptable to Kingsbury, would not enter into any 
arrangement without his assent, and he refused to make any 
agreement whatever, or to give up his right to make future 
interments in said burial-ground. The prayer of the bill was 
for a perpetual injunction, restraining future burials in said 
grounds, and for general relief. 

The defendants filed separate demurrers tothe bill, assign- 
ing numerous causes of demurrer; the assignments by 
Kingsbury being nineteen in number, by Thigpen twenty- 
five, and’ by Mrs. Thigpen twenty-four. The principal 
causes of demurrer were, in substance—Ist, want of equity ; 
2d, multifariousness, and misjoinder of defendants having 
distinct rights ; 3d, non-joinder of necessary parties, because 
the heirs and personal representative of W. H. Thames 
were not made defendants; 4th, indefiniteness and uncer- 
tainty in the allegations of the bill; 5th, because the facts 
stated did not show that the grave-yard had been a 
nuisance, or would be a nuisance in the future, or would 
cause irreparable damage to the complainant or his family ; 
6th, because the grave-yard was not a nuisance in itself, and 
had not been gleclared to be a nuisance by a verdict and 
judgment at law. The chancellor overruled the demurrer, 
and held that the bill contained equity ; and his decree is 
now assigned as error by each of the defendants separately. 

(31) 
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J. C. Richarpson, for appellants.—The intervention of a 
court of equity by injunction, to restrain a threatened pri- 
vate nuisance, is one of its extraordinary powers, which is 
always exercised cautiously. If the thing sought to be en- 
joined is not in itself a nuisance, but only something which 
may become so under certain circumstances, the court will 
not interfere until the matter has been tried at law, unless a 
case of pressing necessity and irreparable injury is clearly 
shown. Facts must be stated, and not mere inferences, 
opinions, or conclusions; and allegations on information 
and belief are not sufticient.—St. James’ Church v. Arrington, 
36 Ala. 548 ; Dumesnil v. Dipont, 18 B. Mon. 800; Kirkman 
v. Handy, 11 Humph. Tenn. 406; Lake View v. Lelz, 44 Illi- 
nois, 81; Lilison v. Commissioners, 5 Jones’ Eq. N.C. 57; 
2 Story’s Equity, $$ 925-6 ; High on Injunctions, 271, § 488, 
note 1; 2 Dan. Ch. Pr. 1636; Ross v. Butler, 19 N. J. Eq. 
294; Williams v. Railroad Co., 18 Barb. 222; Highee v. Cam- 
den, 20 N. J. Eq. 435; Cleveland v. Gas-Light Co., Ib. 206; 
Rhodes v. Dunbar, 57 Penn. St. 274; Rosser v. Randolph, 
7 Porter, 245 ; Ferguson v. Selma, 43 Ala. 400; Leigh v. MWes- 
tervelt, 2 Duer, N. Y.618; Wallace v. McVey, 6 Ind. 303; 
Wolcott v. Melick, 3 Stock. N. J. 204; Turnpike Co. v. Yuba, 
13 Cal. 190 ; Thebaut v. Canova, 11 Fla. 167 ; Adams v. Mich- 
ael, 38 Md. 125; Fort v. Groves, 29 Md. 193; Railroad Co. v. 
Ward, 2 Black, U. 8. 494; Clark v. Lawrence, 6 Jones’ Eq. 
N. C. 83 ; Attorney-General v. Steward, 21 N. J. 340; Duncan 
v. Hayes, 22 N. J. Eq. 29 ; McConnell v. Gibson, 12 Illinois, 
128; Lockard v. Lockard, 16 Ala. 430; Lancaster v. Railroad, 
62 Ala. 562; 1 Spence’s Equity, 672 ; 74 Penn. St. 241 ; Har- 
rison v. Brooks, 20 Geo. 5387. A cemetery is not, per se, a 
nuisance.— Ellison v. Commissioners, 5 Jones’ Eq, N. ©. 57; 
Lake View v. Letz, 44 Illinois, 83 ; 11 La. Aun. 244; 28 Indi- 
ana, 81; Dill. Mun. Corp. § 307. That.the discharge of the 
waters from the higher to the lower ground is lawful, see 
21 Iowa, 165; 23 Mo. 184 The interments having been 
made with the sanction and permission of the corporate au- 
thorities of Greenville, in the exercise of a lawful authority, 
the grave-yard is not a nuisance, and its further use will not 
be enjoined.—1 Duer, N. Y. 488; Trustees v. Utica, 6 Bar- 
bour, 318 ; Williams v. New York, 18 Barbour, 246 ; Salton- 
stall v. Banker, 8 Gray, 108; 17 N. J. Eq. 75,83; 13 1b. 18, 
315. The bill is objectionable for multifariousness, and for 
misjoinder of defendants.—Saxton v. Davig 18 Vesey, 80, 
and authorities cited in note. The heirs of Thames, or 
members of his family, could not be enjoined from the use 


of the grave-yard, without bringing them before the court 
Vou. Lxv. 
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as parties.—Prout v. Hoge, 57 Ala. 30; Harrison v. Brooks, 
2 Ala. 214; 58 Ala. 328; 61 Ala. 182; 14 N. J. Eq. 268. 


D. BUELL, contra, cited 2 Story’s Equity, $$ 925-27 ; Barnes 
v. Hawthorne, 54 Maine, 124; Clark v. Lawrence, 6 Jones’ Eq. 
N. C. 83 ; Hilliard on Injunctions, 269 ; 2 Brickell’s Digest, 
286, $$ 18-21; Jb. 285,$ 2; 2 Waite’s Actions & Defenses, 
po Lewis v. Stein 16 Ala. 214, and authorities there 
cited. 


BRICKELL, C. J.—1. The purpose of the bill is the 
prevention of future interments, on grounds which are owned 
in severalty by the appellant, Kingsbury, and the heirs of 
William H. Thames, deceased. Originally, Kingsbury 
devoted the premises to the burial of two deceased children ; 
and afterwards, having permitted Thames to bury thereon 
one of his children, conveyed to him a part of them; and 
they have since been held for the purposes of burial of 
deceased members of their respective families. The bill 
does not unite separate, distinct, independent matters, join- 
ing defendants who have not a common interest. The rights 
and claims of each defendant depend on the same facts, and 
the right and claim of the complainant is to the same meas- 
ure of relief against each of them. It may be conceded, 
for present purposes, that Kingsbury is without legal right 
as to the prevention of future burials on the part of the 
ground conveyed to Thames; and that the members of 
Thames’ family, and his heirs, are without legal right as to 
the prevention of burials on the part of the ground owned 
by Kingsbury ; though there is probable difficulty in main- 
taining the proposition. But, in considering whether a bill 
in equity unites distinct matters, which ought not to be 
joined, and misjoins parties defendant, the inquiry is not, 
whether each defendant is connected with, and has an 
interest in every branch of the case. It is, whether relief is 
sought in respect to matters which are separate and distinct, 
and a defendant may say he is in peril of oppression by the 
confusion of such matters. As was said by Vice-Chancellor 
Sir Joun Leacu, in Salvidge v. Hyde, 5 Madd. 138: “Tf the 
object of the suit be single, but it happens that different 
persons have separate interests in distinct questions, which 
arise out of that single object, it necessarily folllows that such 
different persons must be brought before the court, in order 
that the suit may conclude the whole subject.” Here, the 
bill has the single object of the prevention of burials, upon 
a plot of ground owned in severalty by the defendants, but 
which, with a common purpose, they have devoted, and are 
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devoting to that use; and the use, by the one or the other, is 
productive of the same injury to the complainant. Suits 
would be unnecessarily, and capable of being indefinitely, 
multiplied, if a court of equity should decline to permit the 
joinder of the defendants who have the same interest, and a 
decree could not be rendered which would conclude the 
whole subject, quieting finally the litigation. 

2. The statute exempts from liability for the payment of 
debts “lots in cemeteries, or elsewhere, set apart and held 
and used by the owner thereof as a burial-place for himself 
and family.”—Code of 1876, § 2823. The part of the burial- 
ground owned by Thames, on his death, descended to his 
heirs, impressed with and subject to the uses, to which he 
had devoted it in his life-time. The widow, as a member of 
his family, was entitled to share the use—to burial on the 
grounds, if such was the choice of whoever at her death 
was charged with the duty of her sepulture. There was 
manifest propriety in making her a party to the bill, that 
her right may be bound by the decree rendered. The heirs 
of Thames, in whom the title resides, should also be made 
parties, that they may be bound by the decree. As the 
grounds can never become the subject of administration, 
there was no necessity, and there would have been manifest 
impropriety, in introducing as a party the personal represen- 
tative of Thames. 

3. The jurisdiction of a court of equity to restrain the 
commission or continuance of a private nuisance, is - not 
doubted. It is not of the ordinary jurisdiction of the court : 
the court interferes because of the inadequacy of legal 
remedies. There are no more frequent instances of the 
interference of the court, than for the prevention of the 
commission or continuance of the injuries apprehended by 
the complainant—the material diminution of the comfort- 
able enjoyment of the dwelling-house, and the diminution or 
destruction of health, by the pollution of water, or of the 
atmosphere. When the matter complained of is not, in 
itself, a nuisance ; when it is not, in its very nature, hurtful 
to others ; when it does not, of necessity, threaten to impair 
materially the- health and comfort of those who may live 
near it, and the fact that itis a nuisance has not been estab- 
lished at law; the court abstains from interference, unless 
a case of pressing necessity is shown by the bill, and by the 

roofs. —Rosser v. Randolph, 7 Port. 238. Nor will the court 
interfere, when the thing complained of is not in existence, 
but may be called into existence by threatened acts of the 
defendant, in the exercise of his lawful dominion over his 
property, and it is uncertain, dependent upon circumstances 

OL. LXV. 
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in the future, whether it will or not operate injuriously—S¢. 
James Church v. Arrington, 36 Ala. 546. 

4. The allegations of the present bill are, that the graves 
now on the grounds are west of south of complainant’s dwell- 
ing; the one nearest is one hundred and eighty-two feet 
from the well on his lot;; the whole burial-ground is on more 
elevated ground than his lot, and there is a fall of from four 
to five feet from the surface of the graves, to the surface of 
the well. The natural course of the surface-water, from the 
burial-ground, is through the lot of complainant, and near to 
the well. He has been compelled to cut a ditch, to turn the 
surface-water and surface-drainage from his yard and well. 
There is the further general allegation, that any further 
interments on these grounds will endanger the health of 
complainant and his family, by corrupting the water of the 
well, and polluting the atmosphere. The first burial on the 
grounds was in 1863, and the last in 1874; and it is not 
averred that there was, from either, any pernicious conse- 
quence to the complainant, or to his family; nor that any 
harm, thus far, has been suffered from use of the grounds as 
a burial-place. ‘These averments are too general and indef- 
inite, to authorize the interference of a court of,equity. Facts 
and circumstances should have been stated distinctly, from 
which the court could see plainly that, if future interments 
on these grounds are not prevented, there would be a dimin- 
ution of the complainant’s enjoyment of his dwelling, and at 
least probable injury to the health of his family. It is not 
enough to allege simply that such consequences will result. 
There must be such a clear, precise statement of facts, that 
there can be no reasonable doubt, if the acts threatened are 
completed, grievous injury will result—Adams v. Michael, 
38 Md. 123; Begien v. City of Anderson, 28 Ind. 79. 

Burial-places for the dead are indispensable. They may 
be the property of the public, devoted to the uses of the pub- 
lic; or the owner of the freehold may devote a part of his 
premises to the burial of his family or friends. It is but a 
just exercise of his dominion over his own property. Neither 
adjoining proprietors, nor the public, can complain, unless it 
is shown that, from the manner of burial, or some other 
cause, irreparable injury will result to them. It is quite an 
error to suppose, that of itself a burying ground is a nuisance 
to those living in its immediate vicinity. Much depends 
upon the mode of interment, whether it can be justly asserted 
that, in any event, injury will result from it. The particular 
locality, and its surroundings, must also be considered. 
Low, damp grounds, percolated by water, will hasten decom- 
position, and the soil will be saturated with its products, 
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Dry, high, well ventilated localities, retard, rather than 
hasten decomposition ; and if in a brief space of time there 
were numerous burials, there might be great peril of the 
products of decomposition escaping into, and polluting the 
atmosphere. 

There is not a fact stated in the bill, from which it can be 
justly inferred, that if the burials on these grounds should 

e made in the usual mode, or in the mode in which the 
former burials were made, any injury could result to the 
complainant. The surface-water flowing through his lot is 
but taking its natural course; and by cutting a ditch, he has 
diverted it from his well, avoiding all injury from it, if any 
could reasonably be apprehended. The apprehension of 
injury from this source, it is evident, could be quieted b 
but slight labor expended in drainage,—a labor, it may be, if 
requested, the defendants would have performed, rather than 
to have been forced into this litigation.— Rosser v. Randolph, 
supra. It is not such an injury, capable of being remedied 
so easily, that a court of equity will interfere to restrain ; nor 
will it interfere to prevent the thing from which it is appre- 
hended. Without the averment of special circumstances, 
from which the court can be satisfied that future burials on 
these grounds will most probably result in a nuisance, from 
which the complainant will suffer special injury, irreparable 
by the ordinary remedies at law, there should not be inter- 
ference to restrain them,— Musgrove v. St. Louis Church, 10 La. 
Ann. Rep. 431; New Orleans v. Wardens, 11 La. Ann. 244; 
Ellison v. Commissioners, 5 Jones’ Eq. 57; Lake View v. Letz, 
44 Til. 81; Lake View v. Rose Hill, 70 Ill. 191; Begein v. City 
of Anderson, 28 Ind. 79. 

The bill is obnoxious to several of the causes of demurrer 
assigned ; and the result is, the decree of the chancellor must 
be reversed, and the demurrer sustained upon all the grounds 
taken, except so far as we have indicated otherwise ; and the 
cause is remanded, that the complainant may, if he desires, 
have the opportunity of amendment. 
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Doe, ex dem. Pope v. Pickett. 


Ejectment by Devisees in Remainder, against Purchaser from 
Tenant for Life. 


1. Devise to children, as tenants in common; voluntary partilion among them, 
before probate of will.—Held, re-affirming Goodman v. Winter (64 Ala. 410), 
that a devise of all the testator’s estate, after payment of his debts, to his 
children, to be equally divided among them by amicable partition, the sons 
taking an absolute estate, and the daughters an estate for life with remainder 
to their children, creates in them a tenancy in common, until the property is 
divided among them as directed by the will; that when a partition was made, 
by amicable agreement, and recorded as prescribed by the will, the share of 
each child vested in severalty, without any conveyance from the others; and 
that a partition before the probate of the will was valid and effectual, though 
the subsequent probate was indispensable, as furnishing legal and conclusive 
evidence of the title of the devisees. 

2. Foreign will; what lands pass by devise.—A will executed in Georgia, 
where the testator resided, devising all his ‘property, real and personal,” to 
his children, to be divided equally among them by amicable partition, and 
directing the partition to be recorded in the Superior Court of the county of 
his residence, shows an intention to pass lands situated in Alabama, and is 
effectual for that purpose when properly probated. 

3. Conveyance in Tee by tenant for life.—A deed of bargain and sale by a 
tenant for lite, purporting to convey the entire estate in the lands, passes only 
his own interest, and does not affect the title or estateof the remainder-men. 

4. Revivor of action ; amendment.—On the death of a married woman, one 
of the lessors of the plaintiff in ejectment, pending the suit, a revivor in favor 
of her surviving busband and children, though improper, if made without 
objection, will not prevent a reversal of an erroneous judgment for the 
defendant, since the plaintiffs would thereby be deprived of the opportunity to 
amend. 


ApPEAL from the Cireuit Court of Montgomery. 

Tried before the Hon. James Q. Samira. 

This action was brought by Mrs. Lydia H. Pope (and her 
husband), Mrs. Mildred E. Richardson (and her husband), 
Mrs. Ruth Sayre (and ber husband), and Georgia Goodman, 
an infant, against Mrs. Sarah J. Pickett; and was com- 
menced on the 26th January, 1870. The premises sued for 
were described in the declaration as lying within the cor- 
porate limits of the city of Montgomery. Mrs. Pope, Mrs. 
Richardson and Mrs. Sayre were daughters of Mrs. Mildred 
A. Holeombe and George G. Holcombe, her husband ; and 
Georgia Goodman was the only child of another daughter, 
Georgia H. Goodman, deceased. Mrs. Holcombe was a 
daughter of George R. Clayton, who died in Baldwin county, 
Georgia, in October, 1840; and the plaintiffs claimed the 
land, as remainder-men, under the will of said Clayton, 








488 SUPREME COURT [Dec. Term, 
[Doe, ex dem. Pope v. Pickett. } 


which was duly proved and admitted to probate, before the 
proper court in Georgia, on the 30th October, 1840; and 
“an authenticated copy” was probated and admitted to 
record, by the Orphans’ Court of Montgomery county, Ala- 
bama, on the 3d November, 1846. 

The will of said Clayton, after directing the payment of 
his debts, contained the following provisions: “ 1 wish my 
children to share my property, real and personal, equally ; 
subject, however, to such advancements, or loans of money, 
or payments of money, made for such (?) child, other than 
moneys expended in the maintenance, education, and sup- 
port of such child. Let my children assemble together, and 
ascertain in an amicable spirit what advancements may have 
been made by me to each one; after which, let the property 
be divided into shares, allowing for such advancements, and 
specifying the property making up each share or lot, so that 
it may be identified by name or description. Whenever it 
shall have been divided among themselves equitably and 
justly, let a written memorandum of such division be made, 
and returned to the Superior Court of Baldwin county, and 
there recorded for reference. My minor children may, 
on such division, be represented by some discreet friend or 
relative, of their own selection. Whenever the parts or 
shares of my children shall have been set off, allotted, or 
ascertained, upon division as before directed, it is my will 
and desire, that my daughters, Caroline, Mildred, and 
Amanda, have each a life-estate in the respective shares 
falling to them, and the remainder to their children repect- 
ively, upon the determination of such life-estate. It is my 
will, moreover, that such several life-estates as are hereby 
given shall in no event be subject to any debt or contract of 
their respective husbands, or capable of being alienated by 
their husbands, or in any other manner than by a decree of 
a court of equity; and then, for the necessary support and 
maintenance of my daughters, or either of them.” He then 
appointed his seven children as his executors, giving a 
majority of them “fall power to do all necessary acts to 
carry this will into complete effect,’and desiring the husbands 
of the three daughters, all of them being then married, “ to 
assist their respective wives in the performance of the duties 
and trusts reposed,” and adding: “Finally, I enjoin it most 
solemnly upon all of my children and my sons-in-law, that 
the distribution of my property, as hereinbefore directed, 
be made harmoniously and equitably, as specified ; and that 
the settlement of the lots or shares of my daughters, upon 
them during their respective lives, then to their children, be 

Vor, LXv. 
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carried out in good faith, that my parental love and care for 
them be not thwarted.” 

The lands sued for were a part of a quarter-section which 
belonged to said Clayton at the time of his death, and 
which was divided into seven shares, by agreement among 
the devisees, in 1842. The agreemeat for “the survey and 
partition was signed by “P. A. Clayton, for the executors,” 
and authorized P. D. Sayre and J. W. W ‘ilson, the husbands 
of two of the testator’s daughters, to have a survey and plot 
made,dividing the land into seven lots; and after the completion 
of the survey and plot, the different parcels were chosen by 
lot, and a certified copy of the partition thus made, signed 
by all the parties in interest, was filed for record in Baldwin 
county, Georgia, and purports to have been made at Milledge- 
ville, Georgia, on the 3d May, 1843. On this partition, lot 
No. 7, embracing the lands here sued for, was chosen by 
Mrs. Holcombe ; and she and her husband thereupon entered 
into possession of the lands so allotted, as did also the other 
children of their respective portions. On the 16th May, 
1845, Holeombe and wife, being still in possession, sold and 
conveyed the lands to E. 8. Dargan, by deed in the usual 
form, using the words grant, bargain, sell, alien, release, convey 
and confirm, and reciting as its consideration the pay ment of 
$1,100. In this deed, the Jands conveyed were described as 
“lot No. 7 as laid out and surveyed by Reuben Emerson, 
county surveyor, being a portion of the land which was of 
George R. Clayton, deceased, and which was allotted the 

said Mildred A. Holeombe, by the commissioners appointed 
to divide the land amongst the heirs at law of the said Clay- 
ton, which survey and division is recorded in the County 
Court of Montgomery county.” The defendant claimed 
under mesne conveyances, with warranty of title, from said 
Dargan. Mrs. Holcombe died in May, 1867; and the names 
and ages of the plaintiffs, her heirs at law, were admitted. 

Mrs. Richardson died pending the suit, and her death 
being suggested, it was ordered that the suit be revived, as 
to her interest, in favor of her husband and two children, 
whose names are stated. The revivor was made, so far as 
the record shows, without objection; and in the judgment- 
entry Mrs. Richardson is called uth Richardson. 

On all the evidence adduced, which the bill of exceptions 
purports to set out, the court charged the jury, if they 
believed the evidence, they must find for the defendant ; and 
this charge, to w hich the plaintiffs excepted, is now assigned 
as error. 


R. M. WiLiiamson, and Sayre & Graves, for appellants. 
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BRICKELL, C. J.—In Goodman v. Winter, at the last 
term (64 Ala. 410-38), many of the questions now presented 
were decided adversely to the appellee. We there held, that 
the devise and bequest in the will of the testator, George 
R. Clayton, to his children, created a tenancy in common; 
the sons taking an entirety, the daughters an estate for life, 
with remainder to their children, which was subject to open 
and let in after-born children ; that the tenancy in common 
continued, until there was a partition, which the children were 
by the will requested and authorized to make voluntarily, 
without resort to legal remedies ; that when the partition 
was made, identifying the share of each child, the tenancy 
was dissolved, and each held in severalty ; that it was not of 
importance, the children made the partition of the lands 
situate in this State, before the will was here admitted to 
probate ; that the estate of the devisees vested on the death 
of the testator, to which period the probate of the will, 
when effected, had relation; that there was no estate inter- 
vening between that of the testator aud the devisee—that 
the probate did not create or vest, but simply supplied legal 
and conclusive evidence of the title of the latter. It is only 
necessary now to say, we adhere to these conclusions; and 
that no one of the numerous objections which have been 
urged in the course of this litigation to the probate of the 
will, or to the partition of the real estate made by the de- 
visees, can be sustained. 

2. It is insisted, the lands situate in this State did not 
pass under the will; that the intention of the testator 
was to pass only so much of his estate as was situate in 
the State of Georgia. This intention is supposed to be 
manifested by the direction in the will, that the memoran- 
dum of the division of the estate among the children should 
be returned to, and recorded in the Superior Court of Bald- 
win county, Georgia, the county of the testator’s residence. 
No words, more expressive of the testator’s intention to dis- 
pose of all his estate, real or personal, could have been 
employed, than such as are found in the devise—“ my estate, 
real and personal” ; no words more exclusive of all presump- 
tion of an intestacy as to any part of his estate. The whole 
scheme of the will—an equal division of the estate among 
his children, each child accounting for advancements—can 
be carried into eftect, only by regarding the devise according 
to its controlling terms, as passing all the estate of the tes- 
tator, which was capable of being devised or bequeathed, 


without regard to its locality. The county of his residence 
VoL. LXv. 
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was that in which there must have been original probate of 
the will; and it was the forum of the principal administra- 
tion of the estate. It was but natural he should wish that 
in the records of some court of that county there should be 
preserved evidence of the amicable division of bis estate, 
which he enjoins it upon his children to make, without in- 
tending to lessen the quantity of the property devised and 
bequeathed by the general terms he had employed. 

3. It is next insisted, that the remainder to the children 
of Mrs. Holeombe was defeated, by her alienation in fee 
simple of the premises, to Dargan. There has never been in 
this State, with the exception of grants, any conveyances in 
use, not deriving their operation from the statute of uses, of 
which our statute of 1812 (Clay’s Dig. 156, § 35), and the 
present statute (Code of 1876, §§ 2195-6), each is a sub- 
stantial re-enactment.—UHorton v. Sledge, 29 Ala. Rep. 478. 
By feoffment, or bg fine,—under the operation of canons 
of the ancient common law, never adopted here, and unsuited 
to our law of tenures; destroying the nature the particular 
estate, altering its quality and quantity,—a contingent re- 
mainder could be defeated. Between all such wrongful con- 
veyances, and the innocent conveyances deriving operation 
from the statute of uses, a distinction was at common law 
observed. The latter had no effect upon contingent remain- 
ders, because, by their very nature, they were incapable of 
passing any greater estate than the grantor could lawfully 
convey.—4 Kent, 276; 2 Washb. Real Prop. 547. The deed 
to Dargan was of simple bargain and sale, passing no more 
than the grantors could lawfully convey ; that was their own 
estate-or interest in the premises, and was as incapable of 
affecting the estate in remainder, as would have been an 
alienation by a mere stranger who was without estate or in- 
terest to convey.— Dennett v. Dennett, 40 N. H. 498. 

4. The revivor in the name of the surviving husband and 
of the children of the deceased lessor, Mildred E. Richard- 
son, was had in the Circuit Court without objection ; and 
thereafter the cause proceeded to trial on the merits, upon 
the plea of not guilty. If there was error in introducing 
the children as parties, we incline to the opinion, it was 
waived by the failure to object wheu the revivor was had. 
However this may be, it is apparent there would be great 
injustice in now entertaining an objection to it, and affirming 
a judgment rendered without regard to it. The appellants 
would be deprived of the opportunity of curing the error by 
amendment,—a clear legal right,—because from the necessity 
for it their attention had been diverted by the failure of the 
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appellee to interpose all objection to it.— Tarver v. Smith, 
38 Ala. 138. 

The designation of the deceased lessor as Ruth, in the 
order of revivor, instead of Ji/dred E., her true name, is a 
mere clerical error, as is apparent from all other parts of the 
record. It is incapable of working injury to any of the 
parties, and may be corrected by amendment. 

The Circuit Court erred in the charge given to the jury ; 
aud the judgment must be reversed, and the cause remanded. 


Kendall v. The State. 
Indictment for Mur@er. 


1. Sufficiency of verdict.—Under an indictment for murder, a verdict of 
guilty, or guilty as charged in the indictment, not specitying the degree of 
murder, is defective, and will not support a conviction, although the offense 
is charged to have been committed by poisoning. 

2. Former acquittal; jeopardy; waiver of constitutional privilege. —When a 
verdict of guilty is set aside by the court, because not in proper form to sus- 
tain a conviction, and a new trial is granted, the defendant is not regarded as 
having been in legal jeopardy, and can not plead this as a former acquittal ; 
and when this action of the court is had at his instance, it amounts to an 
‘express waiver of the right to insist on the constitutional guaranty against 
being placed a second time in jeopardy for the same offense. 

3. Admissibility of confessions.—The defendant’s confessions in this case 
held to have been properly admitted as evidence, on the authority of Brister 
v. The Slate (26 Ala, 107), and Murphy v. The State (63 Ala. 1), notwithstanding 
subsequent threats of violence on the part of by-standers. 

4. Proof of confession.—A witness may testify to confessions voluntarily 
made by the defendant, although he does not recollect all the conversation 
had with the defeudant at the time. 


From the Circuit Court of Lowndes. 

Tried before the Hon. Jon Moore. 

The prisoner in this case was indicted for the murder of 
Lena Riggs, an infant child of Richard H. and Emma Riggs, 
by means of morphine administered in a cup of coffee ; and 
one count in the indictment charged that the morphine was 
put in the coffee with the malicious intent of effecting the 
death of Mrs. Riggs, the mother of the child. A trial was 
had at the November term, 1879, on issue joined on the plea 
of not guilty ; and the jury returned a verdict in these words: 
“ We, the jury, find the defendant guilty, and sentence her to 
the penitentiary for life.” On this verdict, a judgment was 
entered by the court, reciting that the verdict was “ guilty of 


murder in the first degree,” and sentencing the prisoner to 
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the penitentiary for life ; but, on a subsequent day of the 
term, the defendant made a motion to correct the judgment- 
entry, by setting out the verdict as rendered, and also to set 
aside the verdict, and for a new trial; which motions were 
continued until the next term, and were then granted, 
because the verdict did not find the degree of the murder. 
At the next term, being again arraigned and put on trial, the 
defendant pleaded a former acquittal, and set out the former 
proceedings in support of that plea ; but the court sustained 
a demurrer to the plea, and a trial was again had on the plea 
of not guilty. 

On the trial, as the bill of exceptions shows, the prosecu- 
tion proved the death of the child, and the cireumstances 
preceding and attending its death, showing that the defend- 
ant kad procured a small phial of morphine, generally kept 
in a locked drawer, and put some of it in a cup of coffee, 
which she prepared and brought to Mrs. Riggs; and that 
Mrs. Riggs, on going to the table, and not feeling well, gave 
the coffee to her two children, who sat near her; from the 
effects of which, Lena died in a few hours, exhibiting the 
symptons of narcotic poison. “The State then offered D. 
J. McCord as a witness, and proposed to prove by him con- 
fessions made to him by the defendant” ; and he thus stated, 
to the court, the confessions and attendant circumstances : 
“The defendant was arrested in the night of the day on 
which the poisoning was alleged to have been done, on 
suspicion of being the person who had done it. After her 
arrest, she made her escape, but was recaptured a day or 
two afterwards, and was confined by a chain around her 
neck, in a negro-house about one hundred yards from the 
residence of Mr. Riggs, and was guarded by a negro con- 
stable. About dark, witness and Mr. Arthur Haynes, another 
neighbor, fearing she might again escape, concluded to carry 
her to the house of Mr. Riggs, and remain there with her 
that night. They started with her from the negro-house, to 
the house of Mr. Riggs, with the chain around her neck, 
and the negro constable and some other negroes along 
with them. After going a short distance, they came to a tree, 
when the defendant, without any one having said any thing 
to her on the subject, said to them, ‘ // you will stop here, 1 
will tell you all about it, or that in substance. Thereupon, 
they all stopped, and the defendant stated to them, that she 
took the morphine out of the bottle in the trunk, and put it in 
the cup of coffee which she had prepared and was carrying 
to Mrs. Riggs; that she was mad with Mr. Riggs, and 
wanted to kill him, but concluded to try it on Mrs. Riggs 
first. Witness testified, also, that after they stopped, and 
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defendant began to tell them about it, other negroes came up 
to where they were, and when defendant had finished telling 
them about it, he supposed there were fifteen or twenty, or 
probably more, present; that after defendant said she had put 
the morphine in the coffee, as above stated, one of the negroes 
said to her that she ought to have her neck broken, and made 
demonstrations of violence towards her; but witness and 
said Haynes told them they should not hurt her, and then 
carried her to the house of Mr. Riggs. Witness testified, 
also, that up to the time when defendant told them to stop 
and she would tell them all about it, no threat of any kind 
had been used, and no promise or inducement of any kind 
made or held out to induce her to tell, and that no threat 
was made during the entire time, except as above stated.” 
On this evidence, the court held the confessions admissible, 
and permitted them to go to the jury, against the objection 
of the prisoner; and to this ruling an exception was duly 
seneneel, 

Arthur Haynes, another witness for the prosecution, being 
offered to prove confessions made by the prisoner at another 
time, thus testified to the court: “ During the Fall term, 
1879, of said Circuit Court, witness was sitting near the lat- 
ticed pen in the court-room (for the safe-keeping of prison- 
ers), and defendant was inside of said pen, but was not 
otherwise confined, when Dr. Hardy, who was well known to 
the prisoner, walked up tothe pen, and he and witness 
spoke to each other, saying ‘ How dye do,’ and asking about 
each other’s health. Dr. Hardy then asked defendant, if 
she put the morphine in the coffee ; and defendant said she 
did, and that she was very sorry she had done it. Witness 
testified, also, that there was some other conversation after 
that, which he did not now remember, but nothing else was 
said about defendant putting the morphine in the coffee, or 
her guilt, that he now remembers.” On this testimony, the 
defendant moved the court to exclude these confessious as 
evidence, “‘ because they were not voluntary, and because 
the witness did not recollect all the conversation had between 
Dr. Hardy and defendant”; and she reserved an exception 
to the overruling of her objections. 


The record and dockets do not show who appeared for the 
defendant in this court. 


H. C. Tompkins, Attorney-General, for the State. 
SOMERVILLE, J.—A defendant in-a criminal case is 


never regarded as having been in legal jeopardy, when the 
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indictment is so defective that a judgment rendered on it 
would be reversed on appeal, and for that reason it is 
quashed or,set aside, no matter how far the prosecution or 
proceedings in the trial may have progressed.— Weston v. 
State, 63 Ala. 155; Code (1876), § 4819. The verdict of the 
jury, at the Fall term of the Circuit Court, 1879, failed to 
find the degree of the crime charged against the defendant ; 
and the conviction, for this reason, could not have been sus- 
tained ; and the action of the court in setting aside such ver- 
dict, and granting a new trial, was unquestionably correct. 
Levison v. State, 54 Ala. 520. This action, furthermore, hay- 
ing been taken at the instance of defendant, was an express 
waiver of the constitutional privilege of not being placed in 
jeopardy a second time for the same offense. Tested by 
these principles, the plea of former acquittal was insufficient, 
and the demurrer to it was properly sustained.—Jeffries v. 
State, 40 Ala. 381; Hughes v. State, 35 Ala. 347. 

The confessions of the prisoner were properly admitted. 
They are shown to be voluntary, and not to have been 
induced by promises or threats, nor obtained by the influ- 
ence of hope or fear applied by a third person to the 
prisoner’s mind.— Murphy v. State,63 Ala. 1; Brister v. State, 
26 Ala. 107. Confessions are always considered free and 
voluntary, which are not shown to have been “forced from 
the mind by the flattery of hope, or by the torture of fear.” 
1 Greenl. Ev. § 219. 

It was not a valid objection to the testimony of the witness 
Hardy, that he did not recollect all the conversation had 
with the prisoner at the time she made the confession. It 
was competent for the witness to state all that he did recol- 
lect, and the weight or sufficiency of the evidence could be 
judged of by the jury. This in no manner militates against 
the principle, that the whole of what the prisoner said on the 
subject should be taken together,—a rule which has been 
well pronounced to be “the dictate of reason, as well as hu- 
manity.”"—Pond v. State, 55 Ala. 196; Levison v. State, 
54 Ala. 520; 1 Greenl. Ev., § 218. 

Let the judgment of the Circuit Court be affirmed. 
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Dreyfus v. Wolffe. 
Action on Promissory Note, by Payee against Maker. 


1. Contracts of married woman ; effect of statute and decree in chancery reliev- 
ing of disabilities of coverture. -The statute authorizing the several chancellors, 
either in term time or vacation, on petition filed for that purpose, ‘‘to relieve 
married women of the disabilities ofcoverture, as to their statutory and other 
separate estates, so far as to invest them withthe right to buy,sell,hold,convey 
and mortgage real aud personal property, and to sue and be sued as femmes 
sole” (Code, § 2731), is an enabling statute, and only relieves of the disabili- 
ties of coverture to the extent specified ; and neither the statute, nora decree 
in chancery pursuing its words, authorizes such married woman to make 
general contracts, or to bind herself personally by the execution of a promis- 
sory note on which she may be sued at law, 


AppEAL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. Smrru. 

This action was brought by Fred. Wolffe, against Mrs. 
Fmma Dreyfus, a married woman; was commenced on the 
26th January, 1880; and was founded on the defendant's 
promissory note for $182.30, which was dated the 18th April, 
1879, and payable on the Ist October next after date, to the 
plaintiff's order. The defendant pleaded the geueral issue, 
coverture, want of consideration, and the statute of frauds ; 
and issue was joined on all of these pleas. On the trial, as 
appears from tlre bill of exceptions, the defendant’s husband 
testified, as a witness for her, “that the said note was ex- 
ecuted by him, as agent for defendant, at the time the same 
bears date, to close an account beld by plaintiff against him 
(witness), growing out of cotton speculations had by him, 
through said plaintiff, acting as broker of H. W. & J. H. 
Farley, a New York house; that bis wife, said defendant, 
knew nothing of these speculations, or transactions, at the 
time, and received no consideration for said note; and that 
he was his wife’s agent, and was authorized by her to sign 
her name to said note.” One Stettenheim, a witness for the 
defendant, who was a clerk in his office, testified that the 
cotton transactions, as entered on the defendant’s books at 
the time, were conducted in the defendant’s name; that he 
sent her an account of the sales, immediately after the trans- 
actions were closed, showing the balance against her, and 
that the note was given in settlement of this balance. The 
plaintiff offered in evidence, also, a decree rendered by the 


Chancery Court at Montgomery (at what time is not shown, 
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except that it is said to have been rendered before the said 
cotton transactions), on a bill filed by the defendant, suing 
by her next friend, against her husband. The decree was 
in these words: “This bill was filed by the complainant, 
for the purpose of having herself relieved of the disabilities 
of coverture, and made a femme sole, under the provisions of 
section 2731 of the Code of 1876; and was submitted on 
the bill of complaint, and the written consent of the defend- 
ant filed in the cause. And it appearing to the chancellor 
that the complainant is entitled to the relief prayed, it is 
therefore ordered, adjudged, and decreed, that the said 
Emma Dreyfus be, and she is hereby, relieved of the dis- 
abilities of coverture, as to her statutory and other separate 
estate, so far as to iuvest her with the right to buy, sell, 
hold, convey and mortgage real and personal property, and 
to sue and be sued as a femme sole ; and it is further ordered 
and adjudged, that the next friend pay costs,” &c. On this 
evidence, the court charged the jury, among other things, 
“that if they believed, from the evidence, that the note sued 
on was executed by defendant, in payment of losses or con- 
tracts made by her while a married woman, and before the 
relief of her disabilities of coverture by the decree in evi- 
dence before them, and there was no new consideration after 
the removal of her disabilities, then the note was invalid, 
and the plaintiff could not recover; but, if they believed, 
from the evidence, that the plaintiff had paid said losses 
for the defendant, at her request, after the removal of her 
disabilities by the said chancery decree, then such payment 
constituted a sufficient consideration, and rendered said note 
valid and binding upon the defendant.” The defendant 
excepted to the latter part of this charge, and she now 
assigns it as error. 


ARRINGTON & MorrissErt, for appellant. 
Rice & Winky, contra. 


STONE, J.—The note sued on in this case was given as 
for a balance due from Mrs. Dreyfus to appellee, for money 
paid by the latter at the request of the former. Throughout 
the entire transaction, Mrs. Dreyfus was a married woman, 
but, by a decree of the Chancery Court, had been “ relieved 
of the disabilities of coverture, as to her statutory and other 
separate estates, so far as to invest her with the right to buy, 
sell, hold, convey and mortgage real and personal property, 
and to sue and be’ sued as a femme sole.”—Code of 1876, 
§ 2731. She pleaded her coverture, in defense of the suit ; 

(32) 
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and the question is presented, did the statute, and the chan- 
cellor’s decree thereon, enable her to make the note, and there- 
by fasten a personal liability on herself. 

It can not be succesfully gainsaid, that, as far as the 
statute extends, Mrs. Dreyfus is clothed with all the civil 
powers of a femme sole, and her coverture opposes no ob- 
stacle to the assertion of rights and liabilities, whether 
made by or against her. The rulings of this court, from the 
very Commencement, have been, that our statutes securing 
to married women their separate estates, do not constitute 
them femmes sole, or free-dealers. They are under all the 
disabilities of coverture, except to the extent the statutes 
confer powers on them. The clauses conferring on them 
powers, we have construed as enabling ; we have sometimes 
said, narrowly enabling.—Gilbert v. Dupree, 63 Ala. 331; 
Coleman v. Smith, 55 Ala.378; Lee v. Tannenbaum, 62 Ala. 
501, which collects the authorities ; Shulman, Goetter d&: Weil 
v. Fitzpatrick, 62 Ala. 571. 

The act of February 10th, 1875 (Code of 1876, § 2731), 
was evidently conceived in the same spirit—that ot enabling 
the wife to do what, theretofore, she had no power to do. It 
is entirely enabling in its purpose. It does not, in general 
terms, constitute her a free-dealer, or confer on her all the 
powers of a femme sole. It specifies the extent to which such 
powers are conferred. This it does ex industria, for it is 
twice repeated in the statute. It empowers her to “ buy, 
sell, hold, convey and mortgage.” It does not confer the 
power to make general contracts. LExpressum facit, cessare 
tacitum. Ifthe purpose had been to confer on her all the 
powers of a femme sole, it might have been done in fewer 
words, and the words, declaring the extent to which the wife 
was relieved of the disabilities of coverture, would have 
been omitted, as inappropriate and unnecessary. The words 
‘so far as,’ in the fourth es of the section, and ‘ for the pur- 
poses aforesaid’ in the eighth and ninth lines, emphasize 
what we have said. We do not think that either the statute 
or the decree authorized her, by the execution of the note 
declared on, to fasten a personal liability on herself.— Holt 
v. Agnew, at the present term. 

Reversed and remanded. 


[Dec. Term, 
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Grant v. Steiner. 
Trover of Mortgagee, for Conversion of Bales of Cotton. 


1. Mortgage of fulure crop.—A mortgage of a crop which has not yet been 
planted conveys ouly an equitable title, which will not support detinue, 
trover, or trespass. 


AppEAL from the Circuit Court of Butler. 

Tried before the Hon. Jonn K. HEnry. 

This action was brought by Joseph Steiner, against John 
W. Grant, to recover damages for the conversion of two 
bales of cotton ; and was commenced on the Ist day of Octo- 
ber, 1878. The defendant pleaded “the general issue, in 
short by consent, with leave to give in evidence any matter 
that might be specially pleaded; to which the plaintiff re-_ 
plied, with like leave.” It appeared from the evidence 
adduced on the trial, as set out in the bill of exceptions, that 
the cotton sued for was raised during the year 1878, on lands 
which belonged to Mrs. Lucinda Martin, the wife of J. L. 
Martin ; and the evidence of the defendant, who claimed 
under her, tended to show that she cultivated the land on 
which it was raised, or paid the expenses of cultivating it, 
separate and apart from her husband, who cultivated other 
portions of her land, each claiming the portion of the crop 
raised on the land so cultivated by them respectively. The 

laintiff claimed the cotton under a mortgage executed to 

im by said J. L. Martin and one R. H. Martin, his brother, 
which was dated the 21st January, 1878, was given to secure 
an indebtedness of $1,234.66, and conveyed, in addition to 
the mortgagors’ mules and cattle, property which was thus 
described ; “ Also, the entire crop of cotton, corn and other 
produce, made by us or either of us, or hands under the con- 
trol of us or either of us, during the present year, on any 
and all lands owned or cultivated by us or either of us, in 
Butler county or elsewhere ; and the said J. L. Martin here- 
by transfers to said Steiner the entire rents, and profits and 
income, of all the statutory separate estate of his wife, 
Lucinda Martir, for and during the year 1878, and hereby 
authorizes said Steiner to receive, collect, and receipt for the 
same.” The plaintiff introduced, also, evidence tending to 
show that J. L. Martin assisted m the cultivation of the 
land which his wife claimed as “ her patches,” and on which 
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the cotton sued for was raised. It was not shown that the 
plaintiff had ever had possession of the cotton. The de- 
fendant requested, with other charges in writing, the follow- 
ing: “2. In this case, the plaintiff must have the entire 
legal title to the two bales of cotton sued for ; and unless the 
jury are satisfied from the evidence, under the law given 
them in charge by the court, that the plaintiff had the entire 
legal title to the cotton sued for, at the time of suit brought, 
then he can not recover.” The court refused to give this 
charge, and the defendant excepted to its refusal; and he 
assigus the refusal of this charge as error, together with other 
rulings to which he reserved exceptions, but which require 
no special notice. , 


GamBLeE & Bo ie, for appellant. 
D. BUELL, contra. 


SOMERVILLE, J.—Under the facts of this case, as dis- 
closed by the bill of exceptions, the mortgage made by the two 
Martins to Steiner did not convey to him the legal title to the 
two bales of cotton in controversy. Even if we concede the 
proposition, that the husband has the authority to mortgage 
or transfer the rents, income and profits of the wife’s statu- 
tory separate estate—a question not necessary to be here 
decided—the appellee only acquired the equitable, and not 
the legal title. The mortgage to Steiner was executed in 
January, 1878, upon a crop which was not then planted, but 
was to be planted in futuro. It was not then growing, or in 
esse. It has been repeatedly decided by this court, that such 
a transfer will not convey a title that would support an 
action of detinue, trover, or trespass.—Rees v. Coats, at the 
last term; Booker v. Jones, 55 Ala. 266; Abraham v. Carter, 
53 Ala. 8. And such seems to be the weight of authority. 
1 Jones’ Mort., $$ 150-51; McCaffrey v. Wooden, 65 N. Y. 
459; (S. C., 22 Amer. Rep. 644); Williams v. Briggs, 14 BR. I. 
176 ; (S. C., 23 Amer. Rep. 518); Benj. on Sales, $78; Fon- 
ville v. Casey, 4 Amer. Dee. 561, note; Apperson v. Moore, 
30 Ark. 56. 

The second charge requested by the appellant should have 
been given, and its refusal is an error which must operate a 
reversal of the judgment of the Circuit Court. 

It becomes unnecessary, under this view of the case, to 
consider the other questions raised by the record. 

Reversed and remanded. 
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Floyd v. Ritter’s Adm’r. 


Bill in Equity by Judgment Creditor of Administrator, against 
Sureties on Official Bond, and Fraudulent Grantee. 


1. Revivor of suit; under former praclice.—Under the chancery practice 
which formerly prevailed, a bill of revivor was necessary to bring in as a 
party a person upon whom the interest of a deceased party devolved, by opera- 
tion of law, pending the suit; and that practice may still be pursued, or may 
be required by the chancellor. 

2, Same; under present practice.—Under the rules of practice now of force 
(Code, p. 176, Rule No. 102), instead of a bill of revivor, when not required 
by the chancellor, the death of a defendant may be verbally suggested to the 
chancellor or register, and an ex-parte order obtained for a summons to his 
personal representative or heirs, or to both, to appear and defend in his 
stead ; and after the expiration of thirty days from service of the summons, 
the suit is considered as revived, and may be prosecuted against such new 
parties, without any order of revivor. 

3. Same; amended bill.—An amendment of the bill is not the regular or 
usual mode of bringing in the personal representative or heirs of a deceased 
defendant ; but it may serve the purposes of a suggestion of the death of the 
deceased, and of the names of his legal representatives; and when they are 
served with notice, requiring them to appear and plead or answer, a decree 
pro confesso may be taken against them, and the cause treated thereafter as 
revived against them. 


AppEaL from the Chancery Court of Montgomery. 

Heard before the Hon. H. AvstTmqu. 

The original bill in this case was filed on the 1st March, 
1871, by Stephen Schuessler, as the administrator of the 
estate of Joseph Ritter, deceased, against Thomas J. Orme, 
late general administrator of Montgomery county, and 
against Mrs. Anne Floyd and John A. Floyd, sureties on 
said Orme’s official bond, and against Mrs. M. A. Floyd (the 
wife of said John A. Floyd), and several other persons; and 
sought to reach certain lands, which were alleged to have 
been fraudulently conveyed by Mrs. Anne Floyd and John 
A. Floyd to Mrs. M. A. Floyd and the other defendants 
whose names are not mentioned, and to subject them to the 
satisfaction of a decree which the complainant, as the admin- 
istrator de bonis non of said Ritter, had obtained against said 
Orme, on the 10th October, 1870, on final settlement of his 
accounts as administrator of said estate by virtue of his 
office as county administrator. On the final hearing, on 
pleadings and proof, the former chancellor (Hon. A. C. 


FELDER) held that the lands which had been conveyed to 
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Mrs. M. A. Floyd were subject to the complainant’s debt, 
and directed a sale of them by the register ; but, on appeal 
from his decree, this court, at its December term, 1876, held 
that there was a fatal variance between the allegations and 
proof, as to the conveyances under which Mrs. M. A. Floyd 
held these lands; and the decree was therefore reversed, and 
the cause remanded, that the pleadings might be amended, 
as shown by the report of the case.— Floyd v. Ritter’s Adm’r, 
56 Ala. 356-60. 

On the 24th April, 1877, after the remandment of the 
cause, the complainant, by leave of the court, filed a pro- 
posed amendment of his bill, by striking out the averments 
as to John A. Floyd’s interest in the land, or any convey- 
ance by him to Mrs. M. A. Floyd, his wife, and alleging that 
the land belonged to Mrs. Anne Floyd, and was fraudulently 
conveyed by her to Mrs. M. A. Floyd ; and on the 8th May, 
1877, as the minute-entry recites, “complainant moved in 
writing to amend his bill, and, upon consideration, the 
amendments proposed are allowed.” On the 24th May, 
1877, as the next minute-entry recites, “complainant sug- 
gests the death of respondent Anna Floyd, and, on motion, 
has leave to revive the suit as to her, by making W. T. 
Hatchett, her administrator, a party.” On the 5th November, 
1877, the complainant filed in the register’s office an amended 
bill, in which the amendments made at the preceding May 
term were set out more formally, and at greater length ; and 
the amended bill further stated the deaths of Mrs. Anne 
Floyd and Thomas J. Orme, alleging that Orme left no 
estate, and had no personal representative; and that J. W. 
Jones had been duly appointed administrator of Mrs. Anne 
Floyd’s estate, by the Probate Court of Montgomery county; 
and it was prayed, “that said J. W. Jones, as administrator 
of Anne Floyd, may be made a party defendant hereto, and 
required to answer the allegations of this bill.” The register 
allowed the amended bill ou the day on which it was filed ; 
and on the same day an answer was filed by said J. W. Jones, 
as administrator, adopting the answer filed by his intestate 
in her life-time. On the 24th May, 1878, the complainant 
amended his bill, by leave of the court, stating the death of 
Mrs. Anne Floyd, and the names, ages, and residence of her 
children, who were her only heirs at law ; and praying that 
they “may be made parties defendants to said bill, as 
required by law.” On the 4th November, 1878, summons 
having been served on all of said persons for more than 
thirty days, decrees pro confesso were regularly entered 
against them by the register. On a subsequent day of the 


November term, 1878, the canse being submitted for decision 
Von, LXv, 
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“upon the pleadings and testimony,” the chancellor held 
the complainant entitled to relief, and ordered a reference 
to the register to ascertain the amount of his debt; and the 
register’s report having been made, and confirmed without ob- 
jection, he ordered a sale of the lands conveyed by Mrs. Anne 
Floyd to Mrs. M. A. Floyd, as described in the amended bill, 
unless the complainant's debt was paid within ten days after 
the adjournment of the court. 

From this decree, an appeal was sued out by Mrs. M. A. 
Floyd, “in behalf of herself and her co-defendants ;” and 
she here assigned as error the decree holding her lands sub- 
ject to the complainant’s debt, and ordering a sale of them. 
Errors were also assigned by “each of the said appellants, 
jointly and severally,’ on account of alleged irregularities 
in the proceedings to revive the suit after the death of Mrs. 
Anne Floyd. 


Cropton, Hersert & Cuampers, R. H. ABERCROMBIE, and 
Rice & WILEy, for appellants. 


W. A. Gunter, and Tos. H. Watts, contra. 


BRICKELL, C. J.—The argument of the counsel for the 
appellants is directed particularly to the regularity of the 
mode in which the administrator and the heirs of the de- 
ceased defendant, Anna Floyd, were made parties to this 
cause in the Court of Chancery. It was, doubtless, very 
irregular, if conformity to the rules of practice a 
prevailing in Courts of Chancery could now be required. 
Under that practice, whenever, by the death, and by opera- 
tion of law, the interest of a party to a pending suit in equity 
beeame vested in another, there was an abatement, or, rather, 
a suspension of proceedings, in whole or in part, which 
could be cured only by bringing before the court the party to 
whom the interest was transmitted. The mode of introduc- 
ing the party was by bill of revivor (1 Brick. Dig. 709, 
$ 999); and upon the bill an order or decree was entered, 
that the cause be and stand revived, in the plight and con- 
dition it was when the suspension of proceedings occurred. 
This practice may yet be parsued, if parties so elect ; or the 
chancellor may, if he deems it proper, compel parties to pur- 
sue it. But the parties, if not otherwise ordered by the 
chancellor, may revive in the mode pointed out in the 102d 
Rule of practice, the second clause of which provides that, 
“upon the death of a defendant, instead of proceeding by 
bill to revive against his personal representative or heirs, 
upon a verbal suggestion to the register or chancellor, an 
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ex-parte order shall be made for a summons to issue to his 
personal representatives or heirs, or both, if required, to 
appear at a day named, and defend in place of the deceased; 
and when such summons is served, the suit shall be con- 
sidered as revived at the expiration of thirty days after 
service thereof, and be thereafter prosecuted against the new 
parties, without any order of revivor.” 

There was, in the proceedings by which the administra- 
tor and the heirs of Anna Floyd were brought before the 
court, a substantial compliance with this rule. There was, 
first, a suggestion of her death entered of record; and by 
leave of the court, Hatchett was made a party, as her per- 
sonal representative. Subsequently, the bill was amended, 
and Jones was made a party defendant, as her administra- 
tor, and he appeared and answered. The chancellor made 
an order, requiring the heirs to be made parties ; the bill was 
amended, making them parties, and they were served with a 
summons, requiring them to appear and plead or answer; 
not obeying which, a decree proconfesso was rendered against 
them. Now, the amendment of a bill is not a very regular 
or usual mode of introducing the personal representative or 
heirs of a deceased defendant; but it may serve the pur- 
poses of a suggestion of the death of the defendant, and of 
the persons who are his representatives ; and when they are 
served with notice to appear and plead or answer, all the 
purposes of the rule of practice are satisfied. The record 
discloses the death of the defendant, and who Iras succeeded 
to her rights and interests, and notice is given to whoever 
stands in that relation, to come in and defend. 

The decree rendered is in conformity to the view of the 
case we intimated when the cause was here at a former term. 
Floyd v. Ritter, 56 Ala. 356. The defects in the pleadings 
then pointed out have been corrected, and an amended 
answer of Mrs. M. A. Floyd is now in the record, admitting 
fully the standing of the complainant as a creditor of Anne 
Floyd. 

The decree is affirmed. 


Srone, J. not sitting, having been of counsel, 














OF ALABAMA. 
{Killen v. Lide’s Adm’r. } 


Killen v. Lide’s Adm’r. 
Trover for Conversion of Bales of Cotton. 


1. Relevancy of evidence. —When a witness for the defendant has testified, 
that at a particular time and place, in his presence, the plaintiff's intestate 
and the defendant had a full accounting and settlement; and it is proposed to 
prove by another witness, in corroboration, that the three persons were 
together at the time and place mentioned; ‘it admits of doubt, whether there 
is a sufficient connection between the settlement sought to be proved, and the 
fact offered as corroboration, to authorize proof of the latter to be made.” 

2. Proof of transaction with intestate, in action by or against administrator. 
The exception contained in the statute removing the incompetency of witnesses 
in civil cases on the ground of interest, which prohibits a party from testify- 
ing in an action by or against an executor or administrator, ‘‘as to any trans- 
action with or statemeut by the deceased” (Code, § 3158), applies to and 
excludes the testimony of a party as to a fact corroborative of the testimony 
of another witness in reference to such transaction or statement; as, where a 
witness has testified to a settlement between the plaintiff's intestate and the 
defendant, made in his presence, the defendant himself can not be allowed to 
testify, in corroboration of this evidence, that the intestate, said witness, and 
himself, were together at the time and place mentioned. 

3. When witness may testify to want of knowledge of fact.—Want of 
knowledge of a thing open to the senses, by a person who had the opportunity 
of knowing the fact if it existed, ‘‘is some evidence, though slight, that the 
thing did not exist”; but, whether or not a person has money, is not one of 
the facts open to observation, or patent to the senses. 

4. Burdenof proof, as to settlement of accounts.—A settlement of accounts, 
like payment, is an affirmative defense, which must be proved by the party 
relying on it; and a charye, asserting that ‘the burden of proving a settle- 
ment is on the defendant,” can not be held erroneous, in the absence of 
special facts affirmatively shown. 


AppEAL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. SMITH. 

This action was brought by the administratrix of the 
estate of Charles W. A. Lide, deceased, against William J. 
Killen, to recover damages for the alleged conversion of 
several bales of cotton; and was commenced on the 26th 
September, 1876. “On the trial,” as the bill of exceptions 
states, “there was evidence tending to show that plaintiff's 
intestate and defendant cropped together in 1870 and 1871, 
under an agreement by which the defendant was to furnish 
the land and teams, and plaintiff’s intestate was to furnish 
and feed the laborers, and share equally the crops made. 
There was no evidence, as to how or by whom the expenses 
were to be paid; and there was no evidence tending to show 
a partition of the crops. As to whether the defendant con- 
verted the crops made, the evidence was conflicting ; there 
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being some evidence which tended to show that he did, and 
some which tended to show that he did not. There 
was evidence, also, tending to show that plaintiff's intestate 
sold a portion of the crops, and received the proceeds of 
sale, and evidence tending to show that he did not; also, 
evidence that he received, at one time, twenty-five bushels of 
corn, of the crop of 1870. It was proved that, when plain- 
tiff’s intestate entered on the performance of the contract, 
he owned three bales of cotton, subject to a lien of $152.34, 
which lien was discharged, at his request, by defendant, 
under an agreement that he should sell the cotton, and pay 
himself out of the proceeds. There was evidence sending 
to show that defendant sold said three bales of cotton, in 
the spring of 1872, at twenty-two cents per pound ; and 
there was evidence, also, that plaintiff's intestate himself 
sold two or three bales of cotton, in the fall of 1871, and 
received the proceeds. There was evidence tending to show, 
on the part of the defendant, various advances in money and 
supplies to the plaintiff's intestate, on his individual account, 
during the years 1870 and 1871. There was evidence 
tending to show that there had never been a settlement 
between them ; and there was other evidence tending to 
show a full and complete settlement between them in the 
spring of 1872. Two of defendant’s witnesses, Bryant and 
Weatherley, testified that, in the spring of 1872, they were at 
‘Perry’s Mill, where defendant then did business, and when 
plaintiff's intestate was about leaving, to go to live with one 
Carter ; and that they saw plaintiff's intestate and defendant 
go into a room together; and they testified to a conversa- 
tion between plaintiff's intestate and defendant, after they 
came out of the room, tending to show a settlement in full 
between them. Defendant offered to prove, by his own tes- 
timony as 2 witness, that in the spring of 1872, when plain- 
tiff’s intestate was about leaving, to go to live with Carter, 
he and plaintiff's intestate, and said witnesses, were together 
at ‘Perry’s Mill.’ To this testimony the plaintiff objected, 
on the ground that it related to a transaction with a deceased 
person, whose estate was interested in the result of the suit, 
and was otherwise illegal and irrelevant. The court sus- 
tained the objection, and excluded the evidence ; to which 
the defendant excepted.” 

The plaintiff introduced one Lide as a witness, who was a 
nephew of her intestate, and, with bis father, had lived and 
worked on the same plantation with the intestate during the 
year 1870, and on an adjoining place during the year 1571. 
“This witness, while being examined by plaintiff's counsel, 


and not in response to any question propounded by defend- 
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ant, stated that, if plaintiff's intestate had any money while 
he lived with defendant, he (witness) would have been apt to 
know it, and that he did not tiink he had any. The defend- 
ant moved to exclude this statement from the jury; and the 
court said, it would not exclude the evidence, if the witness 
had an opportunity of knowing. The witness then stated : 
‘I was about there a good deal, and if he had any money, I 
would have known it. He had none. I had a good oppor- 
tunity of knowing.’ The defendant moved to exclude this 
evidence from the jury,” and he reserved an exception to the 
overruling of bis objection. 

The court charged the jury, at the request of the plaintiff, 
“that the burden of proving a settlement is on the defend- 
ant”; to which charge the defendant excepted, and he now 
assigns it as error, together with the rulings of the court on 
the evidence. Fe 


Watts & Sons, for appellant. 
Cropton, Herpert & CHAMBERS, contra. 


STONE, J.—It was proposed to prove by appellant, who 
was defendant below, that at a given time, Lide, the intes- 
tate of plaintiff, Killen, the defendant, and two witnesses 
who have been examined, were together at ‘Perry’s Mill.’ 
The two witnesses referred to had been examined for Killen, 
to prove that, at the time and place mentioned, a complete 
settlement had been made between intestate and Killen. 
That the four persons designated were together at the time 
and place named, is, standing by itself, an immaterial fact, 
tending to no conclusion ; and, being immaterial, the Circuit 
Court could not err in excluding it. Irrelevant facts, not 
calculated naturally to elucidate the question in dispute, 
should always be excluded, by reason of their tendency to 
divert the minds of the jurors from the true issue. It is 
contended for appellant, however, that the purpose of this 
offered testimony was to corroborate the evidence of the 
two witnesses, who had given testimony tending to prove a 
settlement at that time and place. It admits of doubt, if 
there is a sufficient connection between the settlement 
sought to be proved, and the tact offered,as corroboration, 
to authorize proof of the latter to be made. 

But we need not decide this. Lide, who is alleged to have 
made the settlement with Killen, was dead, and this suit was 
by bis administratrix. The two witnesses referred to had 
given evidence tending to prove a settlement. Any fact, 
tending to aid or strengthen their evidence of that disputed 
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proposition, was evidence tending to prove its truth, or it 
was nothing. If it tended to prove its truth, then it was 
evidence of a transaction with the intestate, which the 
statute renders him incompetent to give.—Code of 1876, 
§ 3058. The testimony, then, was irrelevant and worthless, 
or it was prohibited by the statute——Tisdale v. Maxwell, 
58 Ala. 40. 

The testimony of the witness Lide, to the effect that, if 
intestate had any money, he, witness, would have been apt 
to know it, and that he did not believe he had any money ; 
and further, that if deceased had money, he, witness, would 
have known it, and that deceased had no money, was all 
illegal. Having money or not, is not one of the patent facts, 
which is open to general observation. Money is not usually 
carried in sight. That witness was about there (intestate’s 
residence) a great deal, would not tend to show that he 
would know intestate liad, or had not money. Want of 
knowledge of things open to the senses, in a person who 
had the opportunity of knowing such fact if it existed, is 
somé evidence, though slight, that the thing did not exist. 
The present case is not brought within the rule.—1 Brick. 
Dig. 810, § 94, et seq. 

The Circuit Court is not shown to have erred in the charge 
excepted to. Settlement, or payment, is an aflirmative 
defense, which the party relying on must prove. The charge 
asserts a legal proposition, which is correct in many, if not 
most categories. In the absence of proof, showing the 
charge was erroneous under the testimony before the jury, 
we are bound to presume it was justified under the state of 
the evidence.—1 Brick. Dig. 336, § 12 ; Jb. 781, § 120. 

Reversed and remanded. 


Downs wv. Hopkins, Allen & Co. 


Bill in Equity by Junior Mortgagee, for Redemption and 
Account. 


1. Purchase by mortgagee, at sale under power —When a mortgagee sells 
under a power in the mortgage, and becomes himself the purchaser, the sale 
is liable to be set aside, at the election of the mortgagor, or a junior mort- 
gagee, seasonably expressed ; and a bill in equity by the junior mortgagee, 
asking an account and redemption, is an appropriate mode of manifesting 
his election ; 

2. Same; liability of mortgagee for rents and profits. —A mortgagee, in posses- 
sion without a sale, is liable for rents and profits, under a bill to redeem by 

VoL. LXV. 
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the mortgagor, or by a junior mortgagee; and the same rule must prevail, 
when he takes possession as purchaser at his own sale under a power in the 
mortgage. 


AppEaL from the Chancery Court at Montgomery. 

Heard before the Hon. H. AusTILL. 

The bill in this case was filed on the 14th March, 1872, by 
Mrs. Mary A. Downs, a married woman, suing by her hus- 
band as next friend, against the partners composing the firm 
of Hopkins, Allen & Co.:(a mercantile partnership doing 
business in the city of New York), J. H. Lakin, and George 
Cowles ; and sought a redemption of a certain store-house 
and lot in the city of Montgomery, which said George Cowles 
had mortgaged to Hopkins, Allen & Co., and afterwards to 
James 8S. Brooks, as the administrator of E. A. Cowles, de- 
ceased, who was the complainant’s father, and an account of 
the mortgage debts. The mortgage to Hopkins, Allen & Co. 
was dated the 7th September, 1856, and was duly proved 
and recorded ; and the mortgage to Brooks, as administrator 
of E. A. Cowles, which recited an indebtedness of $10,000 
on settlement of partnership accounts, was dated the 18th 
February, 1858, and was also duly recorded. On the 17th 
March, 1868, a portion of the debt due to Hopkins, Allen & 
Co. being still unpaid, they sold the property under a power 
of sale contained in their mortgage, and executed a convey- 
ance to John Allen, a member of the firm, as the purchaser 
at the sale ; and Allen took possession of the property, hold- 
ing for the use and benefit of the partnership, until Sep- 
tember, 1870, when he sold and conveyed to J. H. Lakin. 
Lakin had knowledge of the mortgages, and had paid but a 
small portion of the purchase-money ; and he submitted to 
the court the question, how the balance should be paid. The 
complainant was the only child of said E. A. Cowles ; and 
she alleged that his estate had been finally settled by the 
administrator, and that she was the only person interested 
in the mortgage to Brooks as administrator. The chancellor 
held the complainant entitled to relief, as prayed in her bill, 
and ordered an account to be stated by the register, to ascer- 
tain the amount due from Lakin, and the respective amounts 
due on the mortgage debts ; and he ordered the amount due 
from Lakin to be first applied to the payment of the mort- 
gage debt due to Hopkins, Allen & Co., and the balance to 
the mortgage debt claimed and owned by the complainant ; 
but he further held, that Hopkins, Allen & Co. were not 
chargeable with the rents and profits of the property during 
Allen’s possession under the purchase at their sale. The 
appeal is sued out by the complainant, who here assigns as 
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error the refusal to charge Hopkins, Allen & Co. with these 
rents and profits. 


Gero. F., Moore, and D. 8. Troy, for the appellant, cited 
2 Jones on Mortgages, $$ 1114, 1121-24, 1876; 1 Hilliard on 
Mortgages, 417 ; Gordon v. Lewis, 2 Sumner, 143 ; Kornegay 
v. Spicer, 76 N. C. 95; 1 Washb. Real Property, 631. 


BRICKELL, C. J.—The assignments of error raise a 
single question: whether a mortgagee, in possession under a 
purchase at his own sale, by virtue of a power in the mort- 
gage, can be made to account to a junior mortgagee, electing 
to avoid the sale, for rents and profits during the continuance 
of his possession. It is not questioned, that a sale, in which 
the mortgagee was vendor and vendee, is voidable at the 
mere election of any party having interests and rights which 
could be injuriously affected by it, seasonably expressed. 
Nor can it be doubted, that a biil in equity by a junior 
mortgagee, to be let in to redeem, is an appropriate mode of 
manifesting the election on his part; or that, in view of the 
particular facts of this case, the election was made season- 
ably.—Charles v. Dubose, 29 Ala. 367; Robinson v. Cullom, 
41 Ala. 693. 

If, without a sale under the power, in the exercise of the 
right of possession, an incident to the legal estate, the mort- 
gagees had entered, their accountability to the junior mort- 
gagee, for rents and profits during the term of their posses- 
sion, would not bea matter of controversy.— Moore v. 
De Graw, 1 Halst. Ch. 346; Gordon v. Lewis. 2 Sumner, 148 ; 
2 Jones’ Mort., § 1114; 1 Hill. Mort. 417. Profit for them- 
selves, from the possession of the premises, they can not be 
allowed to derive, so long as the relation of mortgagor and 
mortgagee continues. Therefore, whenever there is a re- 
demption by any party entitled to redeem, a mortgagee in 
possession must apply the rents and profits in reduction of 
his mortgage debt, subject to an allowance for all proper 
expenditures which, as tenant in possession, he may have 
made. The principle upon which the mortgagee, in posses- 
sion as mortgagee, is made accountable for rents and profits, 
and compelled to apply them in reduction of the mortgage 
debt, for the ease of the owner of the equity of redemption, 
is, that he staads in the relation of a trustee, and they form 
a trust fund, primarily applicable in payment of the mortgage 
debt. A court of equity makes that application of them, so 
soon as they are received. Payment of the mortgage debt 
is the full measure of the right of the mortgagee, in a court 


of equity. This is all which he may exact of the mortgagor ; 
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and a second mortgagee, coming in to redeem, stands in the 
same situation as the mortyagor—is entitled to the benefit 
of all payments he may have made, and to all allowance for 
rents which ought to be made to him.—Harrison v. Wyse, 
24 Conn. 1. 

When, at the election of the junior mortgagee, the sale of 
the mortgaged premises was avoided, the avoidance had re- 
lation to the day of sale, restoring the parties to the con- 
dition in which they then were, leaving the mortgagees in 
possession simply as mortgagees, and not as purchasers 
under the power of sale. In possession as mortgagees, it 
was equitable that the rents and profits should be applied in 
reduction of the mortgage debt. They could not be allowed 
to retain them for their own profit. 

The decree of the chancellor is reversed, and the cause 
remanded. 


Stone, J. not sitting. 


Dozier v. Mitchell. 


Bill of Equity for Reformation of Mortgage; Cross-Bill for 
Redemption and Account. 


1. Reformation of deed or mortgage. —A court of equity will reform a deed or 
mortgage, by correcting a mistake in the description of the land conveyed, 
when the mistake is clearly and satisfactorily proved, and it can be corrected 
without injury to an innocent purchaser. 

2. Usury in mortgage.—A mortgage, given to secure an indebtedness of 
$438, for moneys and necessaries advanced to enable the mortgagor to make 
a crop during the current year, and conveying his entire crop of cotton and 
corn raised during the year, in addition to a tract of land, is not rendered 
usurious, by a stipulation binding the mortgagor to deliver twenty-two 
bales of cotton. for storage and sale at two and a half per-cent. commissions, 
or, in default thereof, to pay, as liquidated damages, one month’s storage, at 
the usual rates, on the number of bales not delivered, and two and a half 
per-cent. on their market value ; the mortgagees being commission-merchants 
and warehouse-men, and the stipulation being in their usual course of trade, 
and tending to promote their regular business. 

3. Purchase by mortgagee, at sale under power.—Whena mortgagee becomes 
himself the purchaser at a sale under a power contained in the mortgage, the 
transaction is voidable, at the option of the mortgagor, seasonably expressed ; 
and if the mortgagee re-sells at a profit, tie mortgagor may claim the benefit 
of the advance price, thereby ratifying the transaction, or, at bis election, 
disaffirm and set aside the sale entirely ; but the two remedies are antagonis- 
tic, and he can not pursue them both at the same time. 

4. Redemption; charges, and tuxes.—Whena mortgagor seeks a redemption, 
he is required to pay the mortgage debt, with interest, and lawful charges, 
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which include taxes paid by the mortgagee ; and when he asserts his right of 
redemption, as he may, against a sub-purchaser with notice, the advanced 
price paid on the re-sale does not enter into the account. 

5. Same; rents,and profits —In stating the account between the mortgagor 
and mortgagee (or sub-purchaser with notice), uudera bill for redemption, the 
latter is chargeable, in ordinary cases, with the fair and reasonable rents and 
profits of the property during his possession, including therein a reasonable 
occupation rent for the portion of the premises held by himself, and such 
rents as he received from others, or failed to collect through fraud, willful 
default, or gross negligence ; but the rents are to be estimated upon the value 
of the property when he took possession, and not upon the increased value 
arising from improvements made by him. 

6. Same; repairs, and waste.—The mortgagee in possession is bonad to 
make all reasonxble and necessary repairs, and is responsible for any loss or 
damage caused by bis willful default or gross neglect iu this regird ; and also 
for voluntary waste committed by him, such as pulling down or improperly 
removing houses or buildings attached to the freehold. 

7. Same; rents and improvements, as against sub-purchaser. —A sub-purchaser 
who bought in good faith, though with notice, and beld possession under 
color of title, is not chargeable, at the suit of the mortgagor seeking a 
redemption, with rent tor more than one year before the commencement of 
the suit, by analogy to the statute which applies to actions at law (Code, 
§ 2966); and he is entitled to compensation for improvements made, not 
exceeding the rents charged against him. 

8. Same; purchase at execution sale,--If the mortgagee, while in possession 
under his purchase at his own sale, also purchases the property at a sale 
under an execution in favor of officers of court, against the mortgagor, in 
which the lands were misdescribed, he can not claim # credit for the amount 
s0 paid, as an incumbrance 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Austin. 

The original bill in this case was filed on the 25th March, 
1876, by Andrew J. Dozier, against Thweat E. Mitchell, 
Lehman, Durr & Co., and others; and sought principally 
the correction of a misteke in the description of a tract of 
land, as contained in a mortgage executed by said Thweat 
E. Mitchell to Lehman, Durr & Co., under whom the com- 

lainant claimed the land, and an injunction of an action at 
aw brought against him by said Mitchell and others for the 
land. The mortgage of said Mitchell to Lehman, Durr & 
Co., which was dated the 25th May, 1870, described the land 
as “‘containing three hundred and twenty acres, lying and 
being situate in Elmore county, known and described as the 
Thweat Mitchell Homestead place, being the north half of 
section eighteen (18), township seventeen (17), range ninefeen 
(19)” ; and a copy of this mortgage was made an exhibit to 
the bill. Lehman, Durr & Co. sold the land under their 
mortgage, on the 10th January, 1871, when John W. Durr, 
one of the partners in the firm, became the purchaser, at 
the price of $550; and they conveyed the land to him by 
deed dated the 16th June, 1871, in which the lands were de- 
scribed as in the mortgage. On the Ist May, 1871, the 


lands were sold by the United States marshal, under an exe- 
VoL. LXV. 














1880. } 





OF ALABAMA. 


[Dozier v. Mitchell. ] 


cution against said Thweat E. Mitchell, in favor of “ the offi- 
cers of the court in bankruptcy,’ and were bought at the 
sale by said John W. Darr, to whom the marshal excuted a 
deed, a copy of which was made an exhibit to the bill; and 
in this deed, as shown by the exhibit, the lands were de- 
scribed as “the north half of section eighteen, township 
seventeen, range nineteen, situated in Montgomery county.” 
On the Ist February, 1872, Durr sold and conveyed the 
lands, by quit-claim deed, in consideration of $800, to the 
complainant, and delivered the possession to him; and this 
deed, which was also made an exhibit to the bill, described 
the lands as lying in range ¢wenty. The bill alleged, that the 
lands were in fact situated in range twenty, and were misde- 
scribed, by mistake, in the mortgage to Lehman, Durr & Co., 
the deed from them to John W. Durr, and the marshal’s 
deed to Durr; that the complainant bought in good faith, 
relying on Durr’s representations that he had a good title 
under the several conveyances above set out; that he did not 
discover the mistake in the deeds until long after his pur- 
chase, when Mitchell and his brother brought an action 
at law against him to recover the land; and that he had 
applied to Durr to have the mistake corrected, but had 
failed to procure a correction, and could not successfully de-* 
fend the action at law until it was made. 

An answer was filed by Thweat E. Mitchell, admitting the 
alleged mistake in the description of the lands; and he 
prayed that his answer might be taken as a cross-bill, that an 
account might be taken of the mortgage debt, and that he 
be let in toredeem. He alleged that the mortgage was more 
than paid, excluding the usurious interest which Lehman, 
Durr & Co. had charged against him, and offered to pay any 
balance that might be found against him ; alleged, also, that 
Durr and Dozier, during their possession of the lands, had 
committed waste, by pulling down buildings, permitting 
fences to be destroyed, and failure to cultivate the lands 
properly ; and he insisted that they should be charged with 
the waste thus committed, and also with the annual rents of 
the property, which were alleged to be worth $500. Dozier 
answered the cross-bill, denying the charges of waste; alleg- 
ing that he had fertilized the lands, and had erected valuable 
and permanent improvements, and that the lands had no 
rental value, except in consequence of the improvements 
made and erected by him. Decrees pro confesso, on the 
cross-bill, were taken against Lehman, Durr & Co., and John 
W. Durr. 

The mortgage to Lehman, Durr & Co. was signed by said 
Thweat E. Mitchell and his wife,and recited an indebtedness 
(33) 
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by them to Lehman, Durr & Co., as evidenced by a promis- 
sory note, a copy of which was set out in the mortgage, in 
these words: “ Montgomery, Ala., May 25, 1870. On the 
first day of September next, we promise to pay Lehman, 
Durr & Co., at their office in the city of Montgomery, the sum 
of four hundred and thirty-eight dollars ($438), with interest 
from date; hereby declaring, that said [sum] was obtained 
from said Lehman, Durr & Co. bona fide, as an advance, for 
the purpose of making a crop, and that without such advance 
it would not be in our power to procure the necessary teams, 
provisions, and farming implements to make a crop.” The 
mortgage then proceeds, thus: “ dud whereas, also, in con- 
sideration of the promise and agreement hereinafter made 
by the said Lehman, Durr & Co., we have promised and 
agreed, and do hereby promise and agree, with the said 
Lehman, Durr & Co., to deliver to them, between the first 
day of August and the 30th day of September, at their 
warehouse in the city of Montgomery, twenty-two bales of 
cotton, of the average weight of 500 ibs., and the average 
quality of ‘low middlings,’ for storage at the usual rates in 
the city of Montgomery, and for sale at two and a half per- 
cent. on the amount of sales ; in consideration of which said 
promise and agreement, so made by us, the said Lehman, 
Durr & Co. have promised and agreed, and do hereby prom- 
ise and agree, to provide and furnish good storage for the 
cotton so delivered, and to sell said cotton for the commis- 
sion aforesaid ; and we also, in consideration of the promise 
and agreement aforesaid made by the said Lehman, Durr & 
Co., do further promise and agree that, in default of delivery 
to them of said twenty-two bales of cotton, of the average 
weight and quality as herein agreed on, or any part of the 
same, to pay the said Lehman, Durr & Co.. on the first day 
of October next, as liquidated damages, the usual rates of 
storage in said city of Montgomery, for one month, on the 
number of bales so failed to be delivered, and also an amount 
equal to two and a half per-cent. on the value of said cotton 
so failed to be delivered, in said city of Montgomery, on the 
30th day of September next. Now therefore, in order to 
secure the payment of said note or writing, the delivery of 
said cotton for storage and sale, as herein agreed upon, the 
payment of said stipulated damages, in case of default made 
therein by us; and also to secure the payment of any future 
indebtedness, due and owing by us to the said Lehman, 
Durr & Co., whether for future advances, supplies of bag- 
ging, rope and ties, the payment of bills and drafts accepted 
for our accommodation or otherwise,—all of said indebted- 


ness, however, to be due and owing to the said Lehman, 
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Durr & Co. by the Ist day of September next; we do hereby 
grant, bargain and sell,” &c., “the entire crop of cotton and 
corn which may be made and grown during the present year, 
on the plantation in Elmore county, known as the T'hweat 
Mitchell place, which we are cultivating the present year ; also, 
three hundred acres of land,” describing it as above stated. 
The mortgage contained a power of sale, if default should 
be made in the payment of the note, the delivery of the cot- 
ton, or payment of the stipulated damages, &e. 

On final hearing, on pleadings and proof, the chancellor 
expressed “ grave doubts as to whether the original bill con- 
tains equity ;” citing Haley v. Bagley, (87 Mo. 363), and 
Schwickerath v. Cooksey (53 Mo. 75); but he declined to dis- 
miss the bill for the want of equity, as the question had not 
been raised, and the alleged mistake was admitted by 
Mitchell, the complainant in the cross-bill. He held, also, 
that the cross-bill contained equity, and that Mitchell was 
entitled to a redemption and account; and having rendered 
a decree reforming the mortgage, but refusing any relief as 
to the alleged mistake in the marshal’s deed to Durr, he 
ordered a reference to the register to state an account, under 
the following instructions : “The register will ascertain how 
much of the debt described in the mortgage was for cash, 
or supplies furnished to Mitchell by Lehman, Durr & Co., 
and will charge Mitchell interest on such sum. He will not 
consider damages for Mitchell’s failure to deliver cotton. He 
will allow complainant credit for taxes paid by him, and for 
the cost of necessary repairs, and the cost of valuable and 
permanent improvements put upon the land by him before 
the action at law was commenced to eject him, allowing 
interest on such expenditures. On the other side, he will 
charge complainant with the value of all improvements re- 
moved by him, if any such have been removed, and with the 
value of improvements which he has allowed to become 
worthless for want of repairs ; and with any damages to the 
place, which have resulted from gross negligence on his 
part ; and with interest on such sums. He will ascertain, 
also, the value of the annual occupation rent, when the same 
was occupied by the complainant, and the amount of rent 
received by complainant, or which he might have received 
by diligence, when the land was leased by him to others. He 
will apply the annual rents, first, to the payment of interest 
due on the mortgage, and other sums due to complainant, 
and next to the satisfaction of the principal so due.” 

From this decree Dozier appeals, and here makes the fol- 
lowing assignments of error: 1. The court erred in holding 
that the mortgagor was entitled to an account. 2. In direct- 
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ing the register, in the statement of the account, not to con- 
sider damages resulting from Mitchell’s failure to deliver 
cotton. 3. In directing that the complainant should be 
charged with the value of any improvements which he allowed 
to become worthless for want of repairs. 4. In failing to 
instruct the register, in the statement of the account, to 
ascertain the amount of the mortgage debt according to the 
contract between the parties as expressed in the mortgage. 
5. In failing to limit the complainant’s liability to account 
for rents and profits to a period not exceeding one year be- 
fore the filing of the cross-bill, upon which said account was 
ordered. 6. In directing an account of rents and profits, 
without limit as to time, against the complainant, who held 
adversely, and in good faith. 7. In directing the register 
to charge the complainant with the value of the occupation 
rent of the premises during the time they were occupied by 
him. 8. In directing the register to charge the complainant 
with the value of the rent he might have received by dili- 
gence, when the premises were leased by him to others. 
9. In directing the register to charge the complainant with 
the full value of such rents, without limitation of the value 
exclusive of any permanent improvements that might have 
been made by him. 10. In directing the register to charge 
the complainant with interest on the value of the improve- 
ments which had become worthless for want of repairs, or 
which had been removed by him, and on the amount of 
damage to the place resulting from gross negligence. 11. In 
excluding from the account the amount paid for the land at 
the sale by the United States marshal, and the interest 
thereon. 


Troy & Tompxrss, for appellants.—The purchase by Durr, 
at the sale under the mortgage, was only voidable; and the 
sale will not be set aside, as against Dozier, who purchased 
from Darr in good faith, and for valuable consideration. 
Dexter v. Shepard, 117 Mass. 480; Burns et al. v. Thayer, 
115 Mass. 89. If Mitchell is entitled to redeem at ail, as 
against Dozier, he should be required to repay the sum paid 
by the latter to Durr, with interest. If he claims the benefit 
of the re-sale by Darr, as he may (Cunningham v. Rogers, 
14 Ala. 147), this is an affirmance of the sale, and he can not 
at the same time redeem by simply paying the mortgage debt, 
with interest. The stipulation in the mortgage for the pay- 
ment of liquidated damages, on account of the failure to 
deliver the cotton, was supported by a sufficient considera- 
_ tion, and is valid.—Pollard v. Baylor, 6 Munf. 433 ; MZeGehee 
v. Walker, 15 Ala. 183; Erwin & Williams v. Erwin, 25 Ala. 
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236. The mortgage is not usurious on its face, and the 
court erred in excluding the stipulated damages from the 
account.— Cockle v. Flack, 93 U. S. 344; Suydam v. Westfelt, 
4 Hill, 211; Pollard v. Baylor, 6 Munf. 483; Seymour v. 
Mervin, 11 Barbour, 80-85. Even if there was usury in the 
contract, the sale under the mortgage amounted to a pay- 
ment, and it can not be set up.—Perkins v. Conant, 29 Illinois, 
184. The complainant was not, in any event, liable for rents 
not collected, unless the loss resulted from willful default 
and gross negligence.—4 Kent’s Com. § 166; 2 Jones on 
Mortgages, § 1123; Hogan v. Stone & Co., 1 Ala. 496. The 
rents must be estimated on the value of the property in the 
condition in which it was when the complainant took posses- 
sion of it, and not on the increased value arising from the 
improvements made by him.—Jell v. Mayor, 10 Paige, 49 ; 
4 Kent, § 166. - The complainant could not be charged with 
the value of buildings which have become worthless from the 
natural effect of age and decay.— Hughes v. Williams, 12 
Vesey, 495; Dexter v. Arnold, 2 Sumner, 108. 


Gunter & Buiakey, confra.—The decree gives the com- 
plainant all he asked in his bill—a reformation of the mort- 
gage, so that he could defeat the action at law; and he 
can not complain because he was required to do equity, in 
accordance with a fundamental principle on which a court of 
equity grants relief.— Denby v. Mellgrew,58 Ala. 147. When 
the court entertains jurisdiction of such a bill, the whole 
matter is opened, and the defendant may set up any rights 
he has.— Provost v. Robman, 21 Iowa, 419; Blodgett v. Hubart, 
18 Vermont, 414; Calkins v. Calkins, 3 Barbour, 306; 20N. Y. 
148. To reform the mortgage simply, under the facts dis- 
closed, would work great injustice to the rights of the mort- 
gagor.— Schwickerath v. Cooksey, 53 Mo. 75; Haley v. Bagley, 
37 Mo. 363; 18 Vermont, 414; 6 Ohio St. 459. The cross- 
bill was, in effect, a bill to redeem; and Mitchell had the 
right, under it, to set up usury in the mortgage debt.—2 Lead. 
Cases in Equity, 4th Amer. ed., 1954. The mortgage shows 
usury on its face, and the charge of usury is admitted by the 
decrees pro confesso against the mortgagees. Dozier claims 
under the mortgagees, by quit-claim deed, and with notice of 
the mortgage ; and he occupies no better position than the 
mortgagees would. If the stipulation for the payment of 
liquidated damages is to be regarded only as a penalty, a 
court of equity could grant relief against 1t.—2 L. Cas. Eq. 
1954. The liability of a mortgagee in possession for rents, 
is well established.—Porvell v. Williams, 14 Ala. 476; 2 Lead. 
Cas, Eq. 1979, 4th Amer. ed. So, also, of his liability for 
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waste committed or suffered.—Sandon v. Hooper, 6 Beavan, 
246; 2 L. C. Eq.1980. The complainant was not an adverse 
holder, and can not claim the benefit of the statute which 
limits the liability of adverse holders for rents in an action 
at law.—-Code, $$ 2966, 2951. 


SOMERVILLE, J.—It is settled law, that where the 
proof of mistake is clear and satisfactory, as to a misde- 
scription of land conveyed by deed or mortgage, equity will 
reform the instrument, so as to correct the mistake, where 
it can be done without injury to an innocent purchaser 
without notice.—J/ills v. Lockwood, 42 Ill. 111. 

Tested by the principle established in U//fe/der v. Carter’s 
Adm’r, at the last term (64 Ala. 527), the mortgage given by 
Mitchell to Lehman, Durr & Co., was not usurious, and the 
chancellor erred in ordering the register to exclude from the 
account to be taken by him the amount, designated as 
liquidated damages, to which the mortgagees became entitled 
by Mitchell’s failure to deliver the cotton agreed by him to 
be delivered under the terms of the mortgage. The ques- 
tion of usury is one of infent, and is to be determined by 
the substance and effect, rather than by the mere form of 
the contract. The onus is upon the party seeking to impeach 
the transaction, to prove the guilty intent, and to show that 
the contract is really a mere loan, assuming the form of a 
device for the cover of usury.—7 Wait’s Actions & Def. 
p- 622, § 14. 

The stipulation made in this case, for commissions and 
storage on the cotton agreed to be delivered by the mort- 
gagor to the mortgagees, Lehman, Durr & Co., was, 
under the circumstances, lawful and bona jide, and there- 
fore free from usurious taint. The mortgagees were 
engaged in the commission business, and were also ware- 
housemen. The stipulation in question was in their usual 
course of trade, and tended to promote their regular busi- 
ness. The money loaned was advanced to make a crop for 
the current year, and it is evident that the actual delivery of 
the cotton was contemplated. In these particulars, this case 
is entirely dissimilar fo thatof Udlfelder v. Carter's Adm’r, 
supra, and its validity is fully sustained by the authorities. 
Cockle v. Flack, 93 U. S. (38 Otto), 344; Matthews v. Eve, 
70 N. Y. 239 (S. C., 26 Amer. Rep. 583); Grubb v. Brooke, 
47 Penn. 485. 

Durr, being one of the mortgagees, could not purchase the 
trust estate at his own sale, without the consent of the mort- 
gagor. The transaction was voidable, at the option of the 


mortgagor, seasonably expressed. It could be either ratified 
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or disaffirmed.—2 Brick. Dig. p. 500, $$ 156-166. So, like- 
wise, of the re-sale by Durr to the appellant, Dozier, which 
was effected at a profit on the original purchase. Mitchell 
could either hold Durr to account as a trustee, as making 
the re-sale for his benefit, and thus have it ratified, so as to 
claim the profit or advanced price ; or he could ask for the 
sale to be disaflirmed and set aside entirely. He must have 
pursued either the one or the other of these alternative 
courses, which were antagonistic, and he could not pursue 
both simultaneously.—Cunningham’s Adm’r v. Rogers, 14 Ala. 
147; Brackenridge v. Holland, 2 Blackf. (Ind.) 377; 8. C. 
20 Amer. Dec. 123. 

The mortgagor, Mitchell, had the right to redeem only by 
the payment of the entire mortgage debt, with lawful interest 
and charges. The re-sale by Durr to Dozier, under such 
circumstances as to charge the latter with notice of exist- 
ing equities, could not defeat or embarrass this right. The 
profits paid by Dozier to Durr do not enter into the ques- 
tion of redemption.—2 Jones on Mortg. $$ 1070, 1038, 1075 ; 
Glidden v. Andrews, 14 Ala. 733. But the taxes paid by the 
mortgagee on the mortgaged premises are properly included 
in such charges.—2 Jones Mort. § 1134. 

In taking the account between the mortgagor and the 
mortgagees, or any purchaser from them with notice, the 
latter would, in ordinary cases, be accountable for-fair and 
reasonable rents and profits of the mortgaged estate from 
the time of actually entering possession. This would include 
such rents as they may have received from others, or failed 
to collect by fraud, willful default, or gross negligence ; also, 
a reasonable occupation rent for any portion of the premises 
held by them under the mortgage.—Povrrell v. Williams, 
14 Ala. 476 ; 3 Lead. Cas. Eq. (Hare & Wall.), * 891-892 ; 
2 Jones Mort. § § 1123-24; Barron, Meade & Co. v. Paulling, 
38 Ala. 292. 

The mortgagee in possession is bound to make all reason- 
able and necessary repairs, and is responsible for any loss 
or damage occasioned by his willful default, or gross neglect 
in this regard. He isalso liable to account for voluntary 
waste, or such as is actually committed by him while per- 
sonally in possession.—2 Jones on Mortg. $$ 1123, 1126. 
This would, of course, include the pulling down or impro- 
per removal of houses or buildings attached to the freehold. 
Sandon v. Hooper, 6 Beav. 246; 3 Lead. Cas. Eq. (Hare & 
Wall.) * 892; Guthrie v. Kahle, 46 Penn. St. 331. 

In estimating the rents, they are not to be charged upon 
the increased value of the property arising from improve- 
ments, but upon the estate as it was when it came into the 








520 SUPREME COURT [Dec. Term, 
[Murdock v. The State.] 


hands of the mortgagees prior to such improvements.—4 
Kent’s Com. p. 166; Bell v. The Mayor, d&c., 10 Paige, 49 ; 
2 Jones Mort. § 1127. 

This case is, however, governed by section 2966 of the 
present Code of 1876, which provides, that “ persons holding 
possession under color of title, in good faith, are not respon- 
sible for damages or rent for more than one year before 
the commencement of suit.” Although strictly applicable 
to suits at law, it has been applied, by analogy, to cases in 
the nature of equitable ejectment, like the present. Dozier 
purchased from Durr in good faith, and held possession 
under color of title. Hence, he is not chargeable with rent 
for more than one year before the commencement of the 
suit.— Dudley v. Witter, 46 Ala. 664. And he was entitled 
to compensation for improvements made, but not beyond 
the rents charged against him.—Ormond v. Martin, 37 Ala. 
598; Horton v. Sledge, 28 Ala. 478; 2 Jones Mortg. § 1128. 

There was no error in disallowing the amount paid by the 
mortgagees for the purchase of the land made at the United 
States marshal’s sale. The levy upon the lands so fatally 
misdescribed them as to convey no title, and the rule of 
caveat emptor applied. To allow this amount thus paid as 
an incumbrance, would be tantamount to effecting a collat- 
eral reformation of the marshal’s deed, without -proper 
pleadings in a case seeking such relief. 

The decree of the chancellor is reversed, and the cause 
remanded, that the account may be taken in accordance with 
the principles announced in this opinion. 


Murdock v. The State. 
Indictment for Assault, and Assault and Battery. 


1. Assault; sufficiency of indictment.—In an indictment for an assault, the 
additional averment of a specific intent, or circumstances of aggravation, 
though not amounting to an intent to commit a higher offense, does not 
affect its legal suificiency ; and if proved, it may, in the discretion of the 
jury, justify a heavier punishment. 

2. Assault and battery; sufficiency of indictinent, and alternative averments. — 
When the indictment charges that the defendant, by force, poured, or 
attempted to pour, ‘a mixture of spirits of turpentine and pepper” upon the 
person of the prosecutrix, this is, in legal effect, the averment of an assault 
and battery ; and the alternative averments are authorized by the statute. 

3. Charges requested.—This court will not consider the correctness of 
charges asked and refused, when the record does not show that they were re- 
duced to writing, but will presume that they were refused because they were 
not in writing. , 

Vor, LXv, 








1880.] OF ALABAMA. 521 


{Murdock v. The State. ] 


AppEaL from the Circuit Court of Conecuh. 

Tried before the Hon. Jonn K. HEnry. 

The indictment in this case charged, in the first count, 
that the defendant “did assault Sarah Watson, with the in- 
tent to maim her” ; and in the second, that he “ did assault 
Sarah Watson with the intent to maim her, by then and 
there pouring, or attempting to pour into her private parts, 
a mixture of spirits of turpentine and pepper, with the in- 
tent aforesaid.” The defendant demurred to each count of 
the indictment, and specified the following grounds of de- 
murrer: To the first count, “ because it merely charges the 
offense by name, without alleging the necessary ingredients 
to constitute the offense of mayhem ; and because it fails to 
aver that the act was done unlawfully, maliciously, and in- 
tentionally ; and because it is uncertain and indefinite, in 
that it does not specify the particular limb or other part of 
the person specified in the statute.” To the second count, 
“ because it fails to allege or charge any offense known to 
the law of Alabama; .and because the particular facts and 
means alleged, as constituting the offense attempted to be 
charged, show no offense against the law of Alabama; and 
because it merely describes the offense in general terms, but 
does not in express terms describe its constituents, namely, 

that it was unlawfully, maliciously, and intentionally done ; 
and because it does not alleg ge or charge that the substance 

used to produce the alleged injury was calculated to produce 
or inflict a permanent injury on the parts specified, if accom- 
plished ; and because it shows on its face that the part of 
the person specified is not such a limb, member or part, as 
comes within the statute.” The court overruled the demur- 
rer, “ holding that the indictment was good as an indictment 
for assault and battery, and that the defendant could ouly 
be put on trial for an assault and battery.” The defendant 
then pleaded not guilty; on which plea issue was joined, 
and a trial was had. Dari ing the trial, the defendant re- 
quested several charges, which the court refused to give, and 
which, under the ruling of this court, it is not necessary to 
state. The jury returned a verdict finding the defendant 

“guilty of an assault and battery,” and imposing a fine of 
$300 on him. A motion was made in arrest of judgment, on 
the ground that the indictment did not support or authorize 
the verdict ; which motion was overruled by the court. 


J. W. Posey, and G. R. Farnam, for the appellant. 


H. C. Tompkins, Attorney-General, for the State. 
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Per CurtaM.—For the appellant, a reversal of the judg- 
ment and sentence of conviction is claimed, on several 
grounds, which will be considered in the order of their 
presentation by counsel. 

It is first insisted, the indictment is insufficient, and the 
demurrers taken to it ought to have been sustained. As an 
accusation of the statutory felony of assault with intent to 
maim, the insufficiency of the indictment will be readily con- 
ceded, and it is not probable that it was the intention of the 
pleader to charge that offense. The first count is a charge of 
an assault aggravated by the accompanying intent to maim. 
The form of a count for an assault under the Code, by 
analogy to the forms prescribed for kindred offenses, may 
be very brief. A simple charge, that before the finding of the 
indictment A. B. assaulted C. D., would be sufficient. The 
pleader may, if he thinks proper, add an averment of the in- 
tent with which it was committed, or any other fact or cir- 
cumstance of aggravation, without changing the nature of 
the offense. The intent charged in the first count, if shown, 
might have been cause, in the judgment of the jury, for sub- 
jecting the accused to severer punishment, of the same 
character, than would have been visited upon him, if that 
intent had not existed. The offense, whether charged in the 
one form or the other, is the same,—a misdemeanor. 

The second count charges, not only an assault, but the 
means employed in committing it, and involves an averment 
of a battery,—very informal, it is true. The term assault in- 
cludes, of necessity, an attempt to do another personal vio- 
lence; and this count proceeds further to aver that the 
attempt was completed, by the pouring of the turpentine 
and pepper upon the person of the prosecutrix. A battery 
is committed, whenever there is wrongful violence inflicted 
upon another, without his consent. True, this averment of 
the count is in the alternative—that there was the pouring, 
or the attempt to pour; but such alternative averments are 
authorized by the statute.—Code of 1876, $$ 4796-98. The 
indictment was not obnoxious to the demurrer, and it was 
properly overruled. This view also disposes of the motion 
in arrest of judgment. The verdict of the jury was responsive 
to the second count in the indictment. 

The instructions to the jury requested, are not shown by 
the bill of exceptions to have been in writing; and unless 
that pe nasa appears, it is the uniform practice of this 
court not to consider of and pass upon their correctness. 

The judgment is affirmed. 
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Armstrong v. Harper. 


Action on Bond of Indemnity. 


1. Entriesin cause at term subsequent to rendition of final decree.—After a final 
judgment or decree has been rendered in a cause, and the term of the court 
has closed, the parties to the cause are discharged from further attendance; 
and an entry of payment, or satisfaction, as to one of defendants, made at a 
subsequent term, is not binding upon a party in interest, nor evidence against 
him, when made without notice to him. 


AppEaL from the Cireuit Court of Lowndes. 

Tried before the Hon. F. S. Ferauson, an attorney of the 
court, selected by the parties on account of the incom- 
petency from interest of the presiding judge. 

This action was brought by John W. Harper, against 
Thomas W. Armstrong, William H. Hunter, and John 
Hardy, to recover damages for the breach of the condition 
of a penal bond, which, as set out in the complaint, was in 
these words: “The condition of the above obligation is 
such, that whereas the said John W. Harper has, by deed 
of conveyance of even date with this instrument, bargained, 
sold and quit-claimed, to the said Thomas W. Armstrong, 
all the right, title and interest of the said John W. Harper 
in and to a certain tract of land,” describing it, “ for the con- 
sideration in said deed stated ; and whereas, there are suits 
now pending in said State courts instituted by Mrs. Amaranth 
L. Gayle, the widow of Matt. Gayle, deceased, for her dower 
interest, and for damages alleged to have been committed by 
the said John W. Harper, his agents, or attorneys, in taking 
possession of said land, under process from the United 
States District Court at Montgomery,—the said widow 
claiming at the time the right of possession until her dower 
was set apart: Now, if the said Thomas W. Armstrong, his 
heirs, executors, administrators, and assigns, shall protect 
and hold the said John W. Harper, his heirs, executors, 
administrators and assigns, and his agent or attorney. harm- 
less from all damages, dower and right of dower, claims and 
demands, set up, held, claimed, or to be set up, or which 
may hereafter be set up, held or claimed, by or on behalf 
of the said Mrs. A. L. Gayle, her heirs, executors,” &e., then 
the bond to be void. The complaint set out the condition 
of this bond, and alleged, as one of the breaches assigned, 
that in one of the suits therein mentioned, “ being a suit in 
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the Chancery Court of Lowndes county, in which the said 
Mrs. A. L. Gayle was complainant, and plaintiff and said 
Armstrong were defendants, the said Mrs. A. L. Gayle 
recovered of said defendants a large sum, to-wit: the sum 
of $3,000; all of which plaintiff was compelled to pay, and 
did pay, the said suit being one of the suits provided for in 
said bond ; and the said Armstrong has failed and refused to 
pay plaintiff the same, or any part thereof.” 

A judgment by default was entered against Hardy. A 
plea of discharge in bankruptcy was interposed by Hunter, 
which was confessed, and he was discharged. A plea to the 
merits was interposed by Armstrong (the record does not 
show what the plea was), on which issue was joined, and a 
trial was had. “On the trial,” as the bill of exceptions 
states, “the plaintiff read in evidence the original bond 
described in the complaint, and introduced ev idence show- 
ing that a suit had been commenced in the Chancery Court 
of Lowndes, by Mrs. A. L. Gayle, the widow of Matt. Gayle, 
deceased, against said plaintiff and said defend: ant, for her 
dower interest in the lands mentioned in said bond ; and that 
a decree had been.rendered in her favor, for a large sum, 
against the said Harper and Armstrong, after defense by both 
of them. The plaintiff then offered in evidence, for the pur- 
pose of showing that he had paid a large sum of money 
upon said decree, an entry made by Hon. H. AvstIL1, the 
chancellor of the Southern Chancery Division, during a 
session of the Chancery Court at Hayneville, upon a paper 
filed in the said court among the papers of said chancery 
cause, and copied upon the minutes of the proceedings of 
said court, written and signed upon the day on which it pur- 
ports to have been signed, but long after the term at which 
the final degree in said chancery cause had been rendered ; 
a copy of which” was made an exhibit to the bill of excep- 
tions, being as follows: 


“ Amaranth L. Gayle | In Chancery at Hayneville. 
Vs. | In this case, it appears, upon sat- 
John W. Harper, | factory evidence, that on the 3d day 
Thos. W. Armstrong. of February, 1876, the defendant 
John W. Harper paid to complainant the sum of three thous- 
and dollars, which said complainant agreed to receive, and 
did receive, in full satisfaction of the decree heretofore ren- 
dered in this cause, as against the said John W. Harper, 
reserving only the right to collect the residue of said decree 
from the defendant Thomas W. Armstrong. It is thereupon 
ordered, adjudged, and decreed, on motion of the complain- 
ant, that the decree heretofore rendered in this cause, as 
against the said John W. Harper, is hereby fully satisfied, 
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and discharged of record, and that said John W. Harper, 
his heirs and representatives, be and are hereby forever 
discharged from all liability on account of the same.” 

“The defendant objected to the introduction of this entry 
as evidence, on the ground that it was illegal, irrelevant, and 
improper, and was the mere declaration of the said Austill, 
and was hearsay, and was not binding on the defendant as a 
judicial proceeding” ; and he reserved an exception to the 
overruling of his objections. “ This being all the evidence 
showing, or tending to show, that the plaintift had ever paid 
anything to Mrs. A. L. Gayle, or to any other person, on 
account of the matters charged in the declaration; and the 
plaintiff having closed his case, the defendant offering no 
evidence ; thereupon, the court charged the jury,” on the 
request in writing of the plaintiff, “if they believed the evi- 
dence, they should find for the plaintiff, the said sum of 
three thousand dollars, with interest from the commencement 
of this suit.” The defendant excepted to this charge, and 
he here assigns it as error, together with the ruling of the 
court in admitting the said entry as evidence. 


Warts & Sons, and Gunrer & Buakey, for appellant. 
R. M. Wititamson, contra. 


BRICKELL, C. J.—The entry of record, of the payment 
made by Harper, on the decree rendered by the Chancery 
Court in favor of Mrs. Gayle against him and Armstrong, 
was made at a term subsequent to the rendition of the final 
decree in the cause. As we understand the expression jinal 
decree, found in the bill of exceptions, it was the decree de- 
termining all the rights, and adjusting all the equities of the 
parties, leaving nothing further to be done by the court, and 
terminating the suit. When such a decree is rendered, the 
parties are discharged from further attendance upon the 
court. If other proceedings from any cause become neces- 
sary, it results, that of them the party to be affected must 
have notice : and if they are taken without notice to him, 
they are not binding upon, or evidence «against him. Hence, 
it has several times been decided by this court, that when a 
motion is made to enter satisfaction of a judgment, notice 
to the plaintiff is indispensable.—2 Brick. Dig. 154, § 329. 
This entry of satisfaction having been made when Arm- 
strong was not before the Court of Chancery,—when he was 
not under the duty of attending—it is not evidence against 
him, of the facts recited in it. He was neither a party nor 
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privy to it; and the recitals of records are evidence only 
against the parties or privies to them. 

The Circuit Court erred in its several rulings, and the 
judgment must be reversed, and the cause remanded. 


Loeb & Brother v. Fiash Brothers, 
Trover by Vendor of Goods, against Sub-Purchaser. 


1, Measure of damages.—As to the measure of damages in trover, the court 
adheres to the rule laid down in Jenkins v. MeVonico, 26 Ala. 213 : that is, if 
the thing converted has a fixed value, the measure of damages is that value at 
the time of the conversion, with interest thereon at the discretion of the jury ; 
and if the value is fluctuating, they may take its highest value at any time 
between the conversion and the trial ; butit is error to restrict their discretion, 
by instructing them that they must allow the highest value. 

2. Fraud by purchaser, in buying goods.—When a person who is insolvent, 
or in failing circumstances, obtains goods on credit from a merchant, with no 
intention or reasonable expectation of paying for them, and without disclos- 
ing to the merchant bis condition, or furnishing him the means of informa- 
tion ; thisis a fraud, which justifies the merchant in disaffirming the contract ; 
and he may recover the goods, unless an innocent third person has acquired 
intervening rights. 

3. Same; when contract is complete. -A retail merchant in Montgomery, 
Alabama, applied to a wholesale merchant in New Orleans, for a bill of goods 
on thirty days’ credit, and was required to furnish a reference as to his com- 
mercial standing ; and the reference being unsatisfactory, the credit was 
refused by letter, unless a good acceptance was given ; but a part of the goods 
had already been shipped by mistake, and the merchant in Montgomery 
acknowledged their receipt by letter, with instructions to draw on him for the 
money at thirty days ; and the New Orleans merchant drew accordiugly, and 
forwarded the draft by letter. Held, that the contract of sale was consum- 
mated by the writing and forwarding of this letter, and that the vendor could 
not, on these facts standing alone, disaffirm the contract. and reclaim the 
goods ; but, if the purchaser was at the time insolvent, and did not inteud to 
pay for the goods, or had no reasonable expectation of doing so, this would 
constitute a fraud, for which the vendor might diseffirm the contract. 

4. Same; proof of frawl.—Held, als», turt the trausfer of the goods by the 
purchaser, without taking them into his possession, by agreement made before 
or at their arrival in Montgomery, to another merchant, to whom he was 
indebted, at less than cost price, was not in the regular course of business, 
and tended to show that, when he bought them, he did uot intend or expect to 
pay for them. 

5. Same; liability of sub-purchaser, in trover,—Jleld, also, that the vendor 
might, on these facts, maintain trover against such sub-purchaser ; and that 
the latter, having only given credit for the agreed price on his existing debt, 
could not claim to be a bona fide purchaser for valuable consideration. 

6. Proof of fraud; evidence as to other transactions.—Ou the question of 
fraud vel non in the sale of goods, a conspiracy, or common purpose, between 
the purchaser and sub-purchaser, being shown in a contest with the original 
vendor, suing for the conversion of the goods, and the transaction involved 
being attended with unusual features, it is permissible to inquire into other 
transactions between the parties at or about the same time. 
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7. Ralification of sale, by vendor.—A ratification of the sale of goods, on the 
part of the vendor, under the facts above stated, will not be inferred, from the 
fact that, on receiving the purch: ser’s accepted draft, he indorsed and trans- 
ferred it to a bank, unless such transfer was made with full knowledge of the 
fraud which had been perpetrated on him. 

8. To what witness may testify.—A sheriff, testifying as to the levy of an 
execution, can not be asked, “if he bad exhausted every effort to make the 
money on said execution.” 

9. Objection to question alone.— Allowing an improper question to be asked, 
although objected to, is not a reversible error, when the record does not show 
that it was answered. 
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AppEAL from the City Court of Montgomery. 

Tried before the Hon. Joun A. MINNIS. 

This action was brought by Flash Brothers, a mercantile 
partnership, doing business in New Orleans, against Loeb 
& Brother, a mercantile partnership doing business in 
Montgomery, to recover damages for the conversion of five 
hogsheads of sugar and ten b: arrels of molasses ; ; and was 
commenced on 27th January, 1879. The case was tried on 
issue joined on the plea of not guilty. The goods sued for 
were shipped by plaintiffs, from New Orleans, on or about 
the 26th November, 1878, consigned to Munter «& Brother, 
another mercantile firm doing business in Montgomery ; and 
the defendants claimed to have purchased them from said 
Munter & Brother, and received them on their arrival in 
Montgoméry. The plaintiffs read in evidence on the trial 
the deposition of William Flash, one of the partners in their 
firm, who, in answer to interrogatories asking whether he 
had “ever had any transaction on account of his firm with 
M, Munter, of Montgomer y, ” and to state all that occurred 
at the time, thus testified : “I did [have a business transac- 
tion with said Munter], on the 26th November, 1878. I 
acted in behalf of my firm, and Munter acted for his firm, 
Munter & Brother. He called at the office of my firm, on 
the evening of November 25th, introducing himself as Mr. 
Munter of Montgomery, and desiring to purchase a bill of 
goods. I asked him, in the course of conversation, if he was 
the Munter formerly of Munter & Faber, of Montgomery ; to 
which he replied, that he wasnot. He asked, what were our 
terms of sale; to which I replied, that to satisfactory parties 
we gave thirty or sixty days’ credit, according to the style 
of goods. I asked him for his references, and he gave the 
name of Farley, Spear & Co., bankers in Montgomery, and 
requested me to telegraph to them, stating that he would 
call again in the morning. I telegraphed, as requested, ask- 
ing the standing of Munter Brothers. He called the next 
morning, but my firm had as yet received no reply. He pro- 
posed to look at some goods, and make some selections, 
subject to our future approval ; which he did, and his order 
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was taken down, with the understanding that, if his refer- 
ences were satisfactory, the goods would be shipped. He then 
left, and we saw nothing more of him. Subsequently, we 
received a telegram from Farley, Spear & Co., and also from 
Josiah Morris & Co. (bankers in Montgomery, to whom we 
had also telegraphed) ; and their replies not being satisfac- 
tory, we declined to ship the goods, and so instructed our 
clerk ; but it was discovered that those specified in the ex- 
hibit hereto attached,” being the goods now sued for, “ had 
been inadvertently sent to the railroad depot for shipment. 
We immediately directed the railroad company not to for- 
ward the goods, and advised Munter of our refusal to fill his 
order on the terms that had been spoken of. Before we had 
time to haul the goods back to our store from the railroad 
depot, the railroad company had sent them forward to 
Montgomery, notwithstanding our instructions not to do so. 
The goods so shipped were to have been sold on thirty days’ 
credit. Munter advised us of their receipt, and directed us 
to draw at thirty days; which we did, as the goods had 
gone ; and ‘ Exhibit M,’ hereto attached, is the draft which 
we drew, and which was accepted. Though dated the 26th 
November, it was made up on December 6th, and was ante- 
dated. As it was, the goods were sent through error. My 
firm has not been paid for the goods, nor have-+they been 
returned to us.” The draft, as shown by the exhibit, was 
indorsed, “ Flash Bros.” “Pay to the order of Josiah Mor- 
ris & Co., for collection on account Hibernian National 
Bank,” signed “ Jno. G. Devereaux, cashier.” The letter re- 
ferred to is dated November 27th, i878, addressed to Mun- 
ter & Brother, at Montgomery, and in these words: “ We 
regret to say that, after the departure of your Mr. M., the 
information we received was not sufficiently satisfactory to 
enable us to fill your order upon the terms proposed. For 
such acceptance as we can use, will be glad to execute your 
orders.” 

“ Plaintiffs then proposed to prove by Mr. Jones, book- 
keeper of J. W. Hardie & Co., merchants in Montgomery, 
that on and prior to the 26th November, 1878, Munter & 
Brother were insolvent, or in a failing condition; to which 
evidence defendants objected,” and excepted to its admis- 
sion. “ Plaintiffs asked said witness, ‘whether said Hardie 
& Co. held any claims, checks or bills on M. Munter & 
Brother, in the fall of 1578, and whether they were paid at 
maturity’; to which he answered, that M. Munter & 
Brother bought several bills of said house during Septem- 
ber, 1878, and gave their check on the P. & M. National 
Bank in the city, payment of which was refused upon pre- 
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sentment.” The defendants objected to this question and 
answer, each, and reserved exceptions to the overruling of 
their objections. “Other matters, of the same character, 
were testified to by witness, as occurring in the fall of 1878 ; 
to all of which defendants objected, and excepted to the 
overruling of their objections. All of said checks were sub- 
sequently paid, except one for $147.30, which fell due 
towards the middle of October. One May, a witness for 
plaintiffs, a merchant in Montgomery, testified that M. Mun- 
ter & Brother bought a lot of cotton from him in Septem- 
ber, 1878, and gave in payment their draft on the P. & M. 
National Bank in Montgomery, at thirty days; that they 
came to him, at the maturity of the check, stated that they 
were unable to meet it, offered to pay him a part, and 
asked him to withdraw the check and wait for the balance; 
that he (witness) agreed to this, and that the balance is still 
unpaid, amounting to several hundred dollars. Defendants 
objected to this testimony of said witness,” and excepted to 
its admission. “ These witnesses, and R. Goldthwaite, cashier 
of the P. & M. National Bank, testified that checks given b 
said Munter & Brother, in September and October, I878, 
were refused and ‘thrown out’ by the bank, and are still 
unpaid ; to all of which evidence the defendants objected,” 
and reserved exceptions to its admission. ‘“ Mr. Cameron, 
clerk of Josiah Morris & Co., bankers in Montgomery, testi- 
fied as to the payment or non-payment of notes and bills on 
M. Munter & Brother, left in their office for collection, ex- 
tending from the 14th to the 27th November, inclusive, 1878, 
all of which were paid, except one falling due on the 14th 
November ; also, as to the payment or non-payment of notes 
and bills left with said banking-house for collection, falling 
due on the 4th, 5th, 7th, 9th and 10th December, 1878, most 
of which were extended, or refused payment, or withdrawn, 
but none protested.” The defendants objected to each part 
of this evidence, as it was offered, and reserved exceptions 
to its admission. 

“ Plaintiffs offered in evidence a transcript of the record 
of judgments confessed by M. Munter & Brother on the 20th 
December, 1878, one in favor of Lehman, Durr & Co., for 
$4,800, and one in favor of J. Abraham & Brother, for $1,575 ; 
to which evidence defendants objected,” and excepted to its 
admission. “ Plaintiffs were permitted to prove, against de- 
fendants’ objection, that executions on said judgments were 
put in the hands of the sheriff on the 20th December, 1878; 
to which defendants excepted. The witness, who was the 
deputy-sheriff, who had the executions in his bands, was 
asked by plaintiff, if he had exhausted every effort to make 
(34) 
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the money on these executions; to which question defend- 
ants objected, the court overruled their objection, and they 
excepted.” 

“ Plaintiffs offered to prove by L. A. Shaver, that he was 
attorney for Peters & Co. in a suit brought by them to re- 
cover of the defendants in this action certain tobacco which 
Munter & Brother had bought, on thirty days’ credit, from 
said Peters & Co., merchants in Virginia; which suit was 
commenced on the 23d December, 1878, in the Circuit Court 
of Montgomery ; and in which said defendants testified that 
they bought said tobacco from Munter & Brother before its 
arrival in Montgomery, and paid for it only what they, the 
said Munter & Brother, had agreed to pay for it in Virginia, 
not including cost of transportation to Montgomery. It was 
in evidence, also, that the price allowed by defendants to 
said Munter & Brother, for the sugar and molasses here 
claimed by plaintiffs, was its New Orleans invoice price, 
which was allowed by defendants entering a credit for that 
amount on the account held by them against Munter & 
Brother. To this evidence, and also to the testimony of 
said Shaver, defendants objected, but the court overruled 
their objections, and they excepted.” ‘“ Another witness for 
plaintiffs, an attorney, was asked this question: ‘ Have you 
any claims in your hands against M. Munter & Brother? if 
so, what is their amount, when contracted, and when due? 
To this question the defendants objected,” and duly excepted 
to its allowance by the court. “ Said witness testified, against 
the defendants’ objection, that he had two claims against 
said Munter & Brother, for about $1,800, contracted August 
15th, 1878, which came into his hands in December, 1878, 
and were past-due and still unpaid : to which ruling of the 
court, admitting said evidence, defendants excepted. Another 
_witness for plaintiff was permitted to testify as to the insol- 
vency of said Munter & Brother, against the objection of 
defendants, and stated, on cross-examination, ‘I know it 
from having claims, and from admissions made in January, 
or February, 1879.’ The defendants then moved to exelude 
from the jury said testimony in reference to insolvency,” and 
excepted to the overruling of their motion. 

“ Plaintiffs introduced one Cunningham as a witness, who 
was their travelling agent, and who testified that he was in 
Selma, Alabama, on the 24th or 25th December, 1878, when 
he received from plaintiffs a telegram to go to Montgomery, 
to see about matters of M. Munter & Brother; that he came 
to Montgomery on 25th December, and found the store of 
Munter & Brother closed, and in the hands of the sheriff ; 


that he was informed the sugar and molasses, the subject of 
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this suit, had been sent from the railroad depot in Mont- 
gomery directly to the defendants’ store; that he called 
upon defendants, who, upon his first visit, declined to 
acknowledge that they had ever received the sugar and 
molasses, stating, in reply to his inquiries, that they did not 
know whether they had received it or not from M. Munter & 
Brother ; but that, on a subsequent call upon them, an hour 
or two later, they stated that they had the sugar and 
molasses, that it was their property, and that they had paid 
their money for it. Witness testified that he, as the agent 
of plaintiffs, made a demand upon defendants for the sugar 
and molasses, which was refused; that the sugar claimed 
was, at the time of the trial, worth one cent pe: pound more 
than invoice price, as shown in plaintiffs’ account attached 
to the deposition of Flash, and that the molasses was worth 
ten cents per gallon more at the time of the trial. 

“Tt was in evidence, also, that plaintiffs offered to return 
to said Munter & Brother their acceptance given in payment 
for said sugar and molasses, before suit was commenced 
against these defendants ; also, that defendants did business 
in Montgomery, on the same street, and on the same block 
with said Munter & Brother, at and before the time of these 
various transactions between them, and that they were on 
friendly terms; also, that defendants received the goods 
directly from the railroad depot in Montgomery, and were to 
credit Munter & Brother for them on their account, at their 
invoice price. One of the defendants testified, that said 
Munter & Brother were indebted to defendants in a con- 
siderable amount, for groceries, bagging, ties, &c., in which 
the defendants were regular dealers; that said defendants 
were pressing them for payment; and that there was a 
balance still due to defendants from said Munter & Brother, 
after they had been credited with the amount allowed for 
the said sugar and molasses. The deputy-sheriff, Boothe, 
plaintiffs’ witness, was permitted to testify, against the 
defendants’ objection, that after the executions against 
Munter & Brother were put in his hands, he found at the 
store of Pollak & Co. boxes of goods with the name of M. 
Munter & Brother partially erased, but enough remained to 
make it appear that the name attempted to be erased was 
that of Munter & Brother; and the defendants excepted to 
the action of the court in admitting this evidence. It was 
shown by plaintiffs also, upon cross-examination of Munter, 
witness for defendant, that within a few months after the 
confession of said judgment by Munter & Brother, in favor 
of Lehman, Durr & Co., a store was opened near the defend- 
ants’ store, in and by the name of B. Munter, wife of said 
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witness Munter, recently of the firm of M. Munter & Brother ; 
that said Munter was a clerk in said store of his wife ; that 
defendants were selling them goods and supplies on a credit ; 
and that said establishment of B. Munter was still open, and 
managed by said Munter. It was proved, also, that the 
Munter who was in New Orleans, was not the Munter of 
Munter & Faber.” 

“This was, substantially, all the evidence in the case ; and 
the court thereupon charged the jury, among other things, 
that although M. Munter & Brother may have been indebted 
to the defendants, such indebtedness was not such a valua- 
ble consideration as to constitute the defendants purchasers 
for a valuable consideration of the goodsin controversy. To 
this cuarge the defendants excepted,” and also to each of 
the following charges, which were given by the court on the 
request of the plaintiffs :-— 

“1. Itis a fraud in law, for one merchant, being insolvent, 
to obtain goods from another merchant under the pretense 
of a purchase, not intending at the time or expecting to be 
able to pay for the same; and the merchant thus defrauded 
has the right to claim the goods so obtained from him, in 
the hands of the purchaser, or in the hands of one to whom 
the purchaser delivered them in part satisfaction of an exist- 
ing indebtedness. 

“2. Ifthe original purpose of Munter & Brother was to 
obtain the goods in controversy without paying for them, 
and, with like intent, they authorized plaintiffs to draw on 
them, and accepted the bill of exchange read in evidence ; 
then, the plaintiffs, by taking said bill of exchange, if they 
were ignorant of said fraudulent purpose, were not thereby 
estopped or debarred of their right, on discovering the fraud 
attempted to be perpetrated on them, to reclaim the goods 
so obtained from them. 

“3. If the jury tind, from the evidence, that though plain- 
tiffs took the acceptance of Munter & Brother, in payment 
of the goods in controversy, after the goods had passed 
from the plaintiffs’ possession into the possession of Munter 
& Brother, yet, at the time of said acceptance, they had no 
knowledge of Munter & Brother’s insolvency, or intention on 
their part not to pay for the goods; then, this taking of the 
note of Munter & Brother will not amount to a waiver of any 
fraud that may have been practiced upon them, the said plain- 
tiffs, or a ratification of the contract. 

“4. Ifthe jury believe, from the evidence, that Munter 
& Brother were in failing circumstances at the time they got 
the goods from plaintiffs, and knew themselves to be so, 


and gave their acceptance at thirty days, in payment for said 
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goods, with no reasonable expectation or intention at the 
time of paying for them; and that plaintiffs dealt with them 
in good faith, and without knowledge of the circumstances 
of Munter & Brother ; then, the conduct of Munter & Brother 
was a fraud upon these plaintiffs, which rendered the con- 
tract voidable at the election of said plaintiffs, seasonably 
expressed, and gave them the right to rescind the contract 
and demand the goods. 

“5. If Munter & Brother got no title, by reason of a 
fraud upon Flash Brothers, then Loeb & Brother, who bought 
from them, took no better title than Munter & Brother had, 
unless they show that they purchased for value, and without 
notice of any facts or circumstances to put them upon inquiry 
in — to the defect of Munter & Brother’s title to the 
goods. 

“6. If the jury believe, from the evidence, that the goods 
were shipped by plaintiffs, at New Orleans, to M. Munter 
& Brother, at Montgomery, by mistake, and not pursuant to 
a purchase and sale of them; and, after the arrival of the 
goods at Montgomery, Munter & brother, being then insol- 
vent, and not intending or expecting to be able to pay for 
them, took possession of the goods, and wrote to plaintiffs 
to draw for the amount at thirty days; and that plaintiffs, 
being ignorant of the insolvency of Munter & Brother, and 
of their intention not to pay for the same, drew the bill of 
exchange read in evidence, and took the same after accept- 
ance by Munter & Brother; then, the taking of such bill of 
exchange did not estop or debar plaintiffs, on discovering 
the fraud perpetrated upon them, from reclaiming the goods 
from Munter & Brother; or from the defendants, if they 
obtained the goods from Munter & Brother in part satis- 
faction of an existing debt. 

“7. If the jury believe, from the evidence, that the goods 
were obtained from plaintiffs, by Munter & Brother, by fraud ; 
and that the bill of exchange read in evidence was accepted 
by Munter & Brother for the price of the goods; and that 
plaintiffs negotiated the said bill of exchange before discov- 
ering the fraud perpetrated upon them, and afterwards took 
up the same, an it has not been paid by Munter & Brother ; 
then, the negotiation of said bill of exchange would not esto 
or debar plaintiffs of their right, after discovering the fraud, 
to reclaim the goods in the hands of Munter & Brother, or 
in the hands of defendants, if they obtained the same from 
Munter & Brother in part satisfaction of an existing indebt- 
edness. 

“8. If the jury find, from the evidence, that the plaintiffs 
are entitled to recover, the measure of their recovery is the 
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value of the goods; and if the jury believe, from the evi- 
dence, that the sugar is now worth one cent per pound more, 
and the molasses ten cents per gallon more, than the price 
stated in the account attached to the deposition of Flash, 
this additional value should be added to the value stated in 
said account, and their verdict should be for the whole sum 
thus ascertained. 

“9. If the jury believe, from the evidence, that the goods 
in controversy were obtained from the plaintiffs in the man- 
ner stated in the deposition of Flash, and that when Munter 
& Brother applied to purchase the goods, they were in fact 
insolvent, and did not expect or intend to pay for the goods ; 
and that with like intent, after the arrival of the goods at 
Montgomery, Munter & Brother wrote to plaintiffs, author- 
izing them to draw for the amount of the goods; and that 
the plaintiffs, having no knowledge of said intent of Munter 
& Brother not to pay for the goods, drew the bill of exchange 
read in evidence, and said bill was not paid at maturity by 
Munter & Brother ; then, plaintiffs had the right, within a 
reasonable time after discovering the fact that said goods 
were obtained from them fraudulently, as aforesaid, to re- 
claim the goods from Munter & Brother, or from these de- 
fendants, if the proof shows that they obtained the goods 
from Munter & Brother in part satisfaction of an existing 
indebtedness.” 

The defendants excepted to each of these charges, and also 
to the charge given by the court of its own motion; and 
they then requested numerous charges, twenty in all, which 
the court refused to give; and to the refusal of each they 
duly excepted. As the court does not pass upon the cor- 
rectness of these charges in detail, and the legal points 
involved appear from the charges given, it is not necessary 
to state them. ; 

The several rulings of the court on the evidence, the several 
charges given, and the refusal of the charges asked, are 
now assigned as error. 


Sayre & Graves, and Warts & Sons, for appellants.—This 
case does not fall within the principle stated by the Supreme 
Court of the United States, in Donaldson v. Farwell, 93 U. 8. 
633. To come within that principle, there must be—Ist, an 
attempt to buy on credit, with the intent not to pay ; 2d, the 
purchaser must be insolvent; 3d, a sale, as the result of the 
attempt; 4th, a fraudulent concealment of the insolvency, 
and of the intent not to pay ; 5th, the vendor must have been 
induced to sell by such fraudulent concealment. It is not 
pretended that Munter was guilty of any active, affirmative 
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fraud, since he made no representations whatever ; and fraud 
can not be implied from his silence, since he was not asked 
or allowed to speak. He was notified in advance, by the 
demand for a reference, that his ability to buy goods de- 
pended, not on what he might say for himself, but on the 
response of the referee. This enforced silence can not be 
construed as a fraudulent concealment on his part.—Benja- 
min on Sales, 314-15; Van Arsdale v. Howard, 5 Ala. 596. 
Nor was there any sale, or any other act on the part of Flash 
Brothers, induced by any thing said or done by Munter 
while in New Orleans. The testimony of Flash himself, the 
only witness examined as to the transaction, clearly shows 
that the proposal of Munter was rejected, and purposely re- 
jected, after receiving unfavorable reports from Montgomery ; 
and the letter of Flash Brothers, of November 28, is to the 
same effect. But a part of the goods, the part now sued for, 
had already been shipped, either by mistake of their own 
clerk, or, in violation of instructions, by the railroad ; and 
“as the goods had gone,” though “ sent in error,” they drew 
on Munter & Brother for the price, and their draft was 
accepted and returned, according to their instructions. This 
is the only sale disclosed by the evidence, and it was con- 
summated in Montgomery, when the draft was returned. It 
was an independent transaction, having no connection with 
anything said or done by Munter in New Orleans. It origi- 
nated in a mistake, for which Munter was not in any way re- 
sponsible, and with which he had no agency: he simply ac- 
cepted the proposition made to him by Flash Brothers. This 
was done, too, with full knowledge of all the facts, when they 
might have recovered the goods shipped by mistake, or sued 
the railroad company for damages. Even if the goods had 
been obtained by fraud, this would bave been a waiver of 
the fraud, and an aflfirmance of the contract.— Gilmer v. 
Ware, 19 Ala. 258; 2 Hilliard on Torts, 144; Benjamin on 
Sales, 319. The title to the goods having passed to Mun- 
ter & Brother, the appellants are entitled to protection as 
innocent purchasers for value.—Crav/ord v. Kirksey, 55 Ala. 
282. If the appellants were innocent purchasers, all the 
evidence which was admissible only on the ground of fraud, 
was irrelevant and illegal.—Allen, Bethune & Co. v. Maury 
c& Oo., at the present term ; Johnson v. Br. Bank, T Ala. 379. 

Aside from all other questions, the charge of the court as 
to the measure of damages must work a reversal.—Jenkins 
v. McConico, 26 Ala. 246. 


E. P. Morrisett, and D. S. Troy, contra.—1. The facts 
show that Munter & Brother were insolvent when they pur- 
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chased the goods now in controversy, and knew themselves 
to be insolvent. They bought on thirty days’ time, not 
intending to pay for the goods; and Flash Brothers dealt 
with them in good faith, in ignorance of their insolvency, 
and with no reasonable means of ascertaining it. These facts 
alone, without any active artifice or misrepresentation on 
the part of Munter & Brother, constitute a fraud on Flash 
Brothers, vitiating the contract of purchase, and rendering it 
voidable, at their election, seasonably expressed. This prop- 
osition is abundantly sustained by the highest judicial 
authority, both in England and in this country.—Nodle v. 
Adams, 7 Taunton, 59; Benjamin on Sales, lst ed., 321-2; 
Donaldson v. Farwell & Co., 93 U. S. 633 ; Powell v. Bradlee, 
9G. & J. (Md.) 221; Talcott v. Henderson, 31 Ohio, 162; 
Durell v. Haley, 1 Paige, 492; Lupin v. Marie, 2 Paige, 169 ; 
Hilliard on Contracts, vol. 1. p. 332. 

2. Loeb & Brother, receiving the goods from Munter 
& Brother, directly from the railroad depot in Montgomery, 
at New Orleans invoice price (Munter & Brother paying the 
freight), as a credit upon an antecedent debt by open account, 
upon which they had been pressing Munter & Brother 
for payment, can not be regarded as innocent transferrees. 
Hill. Contracts, vol. 1, p. 331; Bump on Fraud. Cony. 483; 
Pringle v. Phillips, 5 Sandf. N. Y. 157; Root v. French, 
13 Wendell, 570; Powell v. Bradlee, 9 G. & J. (Md.) 278; 
Loeb & Bro. v. Peters, 63 Ala. 243; Butler v. Harrison, Cowp. 
565 ; Barnard v. Campbell, 58 N. Y. 73. 

3. Itis no reply to the allegation of fraud in the trans- 
action, that Munter did not succeed in carrying out his 
fraudulent design in the city of New Orleans. In view of 
the evidence, the fallacy of this argument is apparent. The 
event shows that Munter did accomplish his object—did 
overreach Flash Brothers, and got possession of the goods he 
sought to get, within a few days after his return from that 
city. That the fraud was not consummated on the first day 
he attempted it, does not change the character of the trans- 
action, or convert the fraud into an honest purchase. Nor 
does the draft drawn by Flash Brothers amount to a con- 
firmation of the fraud.—Bigelow on Fraud, 185; Kerr on 
Fraud and Mistake, 296; Morse v. Royal, 12 Vesey, 373. 

4. There was no error in the admission of the testimony 
of Shaver and others, to show a conspiracy between Munter 
& Brother and Loeb & Brother, by proof of other transac- 
tions of like character, occurring about the same time, to 
defraud strangers; Munter & Diether purchasing on a 
credit, and Loeb & Brother receiving the goods as fast as 


they arrived, on an account held by them against Munter 
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& Brother, who, immediately afterwards, confessed judg- 
ments for a large amount, and retired from business.—Snod- 
grass v. Branch Bank, 25 Ala. 161; 115 Mass. 514. 

5. There is no error in the charge as to the amount of 
damages the plaintiffs were entitled to recover. The only 
evidence of the value of the goods was their value at the 
time of the trial. If defendants objected to that value, they 
should have offered other evidence. As wrong-doers, they 
can not complain.—Johnson v. Marshall, 34 Ala. 522. If they 
regarded the charge as too explicit, or inexplicit, they should 
have asked explanatory or additional charges.—Magee v. 
Billingsley, 3 Ala. 703. Charges must be construed in con- 
nection with the evidence ; and if, when thus construed and 
applied, they are correct, though erroneous as universal prop- 
ositions, they do not warrant a reversal.—32 Ala. 126. 

6. Having indorsed the bill to the Hiberian Bank, Flash 
Brothers became liable on their indorsement for its payment ; 
and having it in their possession after maturity, the pre- 
sumption is that they paid it—Dugan v. United States, 
3 Wheaton, 172; 2 Wallace, 121; Mayberry v. Morris, 62 
Ala. 117. 


STONE, J.—In instructing the jury as to the measure ot 
damages in this case—an action of trover—the City Court 
used the following language : “If the jury believe from the 
evidence that the sugar is worth now one cent per pound 
more, and the molasses ten cents per gallon more, than the 
prices stated in the account attached to the deposition of 
Flash, this additional value should be added to the value 
stated in said account, and their verdict should be for the 
whole sum thus ascertained.” The prices stated in the 
account were the proximate value of the goods, when they 
went into the possession of the defendants. A wrongful con- 
version of the goods of another does not divest the title of 
the owner, or clothe the wrong-doer with a right or title in 
the thing converted. A suit and judgment for the plaintiff 
works no change of ownership. Payment of a judgment thus 
recovered consummates the transfer, and vests the title, from 
that time, in him who has converted it.—1 Addison on Con- 
tracts, 441-2; Firemen’s Ins. Co. v. Cochran, 27 Ala. 228; 
2 Brick. Digest, 488, § 13. The right of property remaining 
in the plaintiffs all through the pendency of the suit, every 
moment the chattel was detained wrongfully from them was 
itself a conversion ; and hence a large latitude is allowed in 
fixing the precise time of the wrongful act. Out ot this grew 
the principle, that in assessing damages the jury had the 
entire latitude between the first act of conversion and the 
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trial. The rule is thus stated in Jenkins v. McConico, 26 Ala. 
213: “ The true measure of damages, in an action of trover, 
where the thing converted has a fixed value, is that value at 
the time of conversion; and the jury may give interest 
upon it. Ifthe value is fluctuating, the jury may take its 
highest value at any time between the conversion and the 
trial.”—See, also, Strong v. Strong, 6 Ala. 345; Tatum v. 
Manning, 9 Ala. 149; Lee v. Matthews, 10 Ala. 688 ; Ewing v. 
Blount, 20 Ala. 694. 

There are strong reasons for leaving this question discre- 
tionary with the jury. First: Trover is, to some extent, an 
equitable action, and many circumstances may enter into the 
transaction, requiring either full damages, or mitigating 
defendant’s conduct and consequent liability to simple com- 
pensation.— Williams v. Crum, 27 Ala. 468; Lee v. Matthews, 
10 Ala. 682 ; Gray v. Cochran, 8 Port. 191; Conner v. Allen, 
33 Ala. 515; Dent v. Chiles, 5 St. & Por. 383. Second : Con- 
versions are sometimes willful and wanton; while at other 
times they are innocently perpetrated, by becoming the igno- 
rant bailee or receiver of goods, which had been converted 
by another. These varying phases of the question render it 
eminently proper that juries should be clothed with a dis- 
cretion, in determining whether they will give to plaintifis 
the benefit of a rise in the value of the chattel sued for, which 
took place after the first act of conversion. We adhere to 
the rule declared in Jenkins v. McConico, both because it has 
been a long-settled rule in this court, and because we approve 
it in principle. The City Court erred in the charge copied 
above. 

As what we have said above necessarily workes a reversal 
of this case, we propose, in the farther progress of this opin- 
ion, to notice only the questions which we think should 
enter into the second trial. We do not-propose to consider 
all the questions in detail. There appears to be no contro- 
versy, or contrariety of opinion, as to the right of Flash 
Brothers to maintain the action of trover, if the suit were 
against Munter Brothers, provided Munter Brothers obtained 
the goods, when they were insolvent, or in failing cireum- 
stances, with no intention or reasonable expectation of paying 
for them, and without disclosing their condition, or furnish- 
ing the means of such information to Flash Brothers. We 
think this a sound principle—sound alike in law and in 
morals—and we adopt it as a necessary safeguard in com- 
mercial dealings. In Donaldson v. Farwell, 93 U.S. (3 Otto) 
631, the principle is thus stated: “The doctrine is now 
established by a preponderance of authority, that a party 


not intending to pay, who . . induces the vendor to sell 
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him goods on credit, by fraudulently concealing his insol- 
vency and his intent not to pay for them, is guilty of a fraud, 
which entitles the vendor, if no innocent third party has 
acquired an interest in them, to disaflirm the contract, and 
recover the goods.” And in anote to section 440, Amer. ed., 
of Benjamin on Sales, it is said, this rule prevails when the 
purchaser did not intend to pay, “although there were no 
fraudulent misrepresentations, or false pretenses.” Very 
many authorities are cited in ‘support of this proposition ; 
but there are respectable authorities the other way.—See, 
also, the numerous authorities cited on the briefs of counsel. 
The principle we are discussing is of rather modern growth, 
but it is a growth upward in commercial morals. No greater 
wrong could be inflicted on a wholesale dealer, than for an 
insolvent buyer to obtain his merchandise on credit, without 
intention or means to pay for them, and without disclosing 
his true condition to the seller. We are content, however, 
to leave the principle as we have stated it above. 

It is contended for appellants that the principle stated 
above does not apply to this case, because Munter made no 
false representations of his solvency—in fact, made no rep- 
resentations at all; that he was not interrogated as to his 
financial condition, and therefore committed no fraud, either 
by false statement, or by concealment; that he was asked 
for a reference, gave a reliable one, and the response of the 
referee was unsatisfactory. What they contend is, that with 
full knowledge of the commercial standing of Munter Broth- 
ers—knowledge obtained from their own correspondent, as 
well as from the referee turnished—Flash Brothers, choosing 
between evils, concluded to take the risk, as to the goods which 
had been shipped to Montgomery through mistake, and 
therefore made the sale with full knowledge they were extend- 
ing credit to an unreliable house. In connection with, and 
support of this proposition, it is claimed that no sale was 
made to Munter Brothers until after the goods reached 
Montgomery. 

The facts of this case, in brief, are, that Flash Brothers 
were merchants in New Orleans, doing business as “ whole- 
sale grocers, general commission and produce merchants.” 
Munter Brothers and Loeb & Brother were each mercantile 
firms, doing business in Moutgomery, their stores and places 
of business being in said city. On the 26th and 27th Novem- 
ber, 1878, Munter Brothers applied to Flash Brothers to 
purchase merchandise on thirty days’ time, their credit rates 
of sale. Flash Brothers required a reference, and Farley, 
Spear & Co., bankers in Montgomery, were given as refer- 
ees. Flash Brothers inquired of Farley, Spear & Co., by 
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telegram, and, on the 27th November, received a reply which 
was not satisfactory. They immediately wrote to Munter 
Brothers that they could not fill their order, without such 
acceptance as they, Flash Brothers, could use. By some 
mistake, however, part of the goods ordered had been shipped 
to Munter Brothers at Montgomery. This shipment could 
not have been earlier than the 27th. The letter of Flash 
Brothers, declining to fill the order, was probably received 
by Munter Brothers before the goods arrived, as mail trains 
notably out-travel freight trains. We are not informed by 
the record when the letter was received, or when the goods 
arrived. After the goods arrived in Montgomery, date not 
given, Munter Brothers wrote Flash Brothers, informing them 
of their arrival, and directing them to draw on them at thirty 
days. Flash testifies he did this, “as the goods had gone.” 
The letter inclosing this draft is dated December 6th, 1878 ; 
and we suppose this was soon after the receipt of Munter’s 
letter, giving notice of the receipt of the goods. The writing 
and mailing of this letter, December 6, must be treated as 
the consummation of the contract; it was then their two 
minds came together. All before that was negotiation. The 
argument here made is, that inasmuch as Flash Brothers, 
before they agreed to treat the transaction as a sale, had full 
information and warning of the commercial standing of Mun- 
ter Brothers, they could not be, and were not defrauded. 

If this case stood alone on the facts summarized above, 
we would be inclined to agree with appellant’s counsel ; at 
least, in the absence of facts and circumstances tending to 
show to'the jury that, at the time of making the purchase, 
Munter Brothers, being insolvent, either did not intend to 
pay for the goods, or had no reasonable expectation of doing 
so. Of course, what their intentiuns, or reasonable expecta- 
tions were, could rarely be the subject of positive proof. 
These inquiries would rest with the jury, on a proper 
weighing of all the facts and circumstances in evidence. But, 
on the trial of this case, it was shown that, at and before the 
arrival of the goods in Montgomery, Munter Brothers were 
considerably indebted to Loeb & Brother by account, which 
the latter were pressing for payment; and that when the 
goods arrived, they were not carried to the store of Munter 
Brothers, but were carted directly from the railroad to the 
store of Loeb & Brother, and placed therein as the merchan- 
dise of the latter. A credit was allowed and entered on the 
outstanding account of Munter Brothers by Loeb & Brother, 
for the amount of the original cost of the goods, but no credit 
was allowed for the expense of railroad transportation. 
Cunningham, agent of Flash Brothers, who visited Montgom- 
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ery December 25th, to look after the interest of his employ- 
ers growing out of this transaction, testified, “that he received 
information that the sugar and molasses [the articles bought] 
had been sent from the railroad depot in Montgomery, di- 
rectly to the store of defendants, Loeb & Brother ; that he 
called upon defendants, who declined, upon his first visit, to 
acknowledge that they had ever received the sugar and 
molasses ; stating, in response to his inquiries, that they 
did not know whether they had received it or not from M. 
Munter & Brother; but that upon a subsequent call upon them, 
an hour or two later, they stated they had the sugar and 
molasses, that it was their property, and that they had paid 
their money for it.’ The testimony does not inform us 
whether, at the time Munter Brothers wrote Flash Brothers 
the goods had arrived, they had been carted from the depot 
to the store of Loeb & Brother, or whether the removal was 
made afterwards. The fact, however, that they were never 
earried to the store of Munter Brothers, but went directly to 
the store of Loeb & Brother, tends to show that at, or before 
their arrival, it was agreed or understood that they should be 
so delivered, and thus used in part liquidation of the account 
of Munter Brothers with Loeb & Brother. On such testi- 
mony, if believed, and not rebutted, a jury would feel author- 
ized to find there had been such agreement, dating back at 
least to the time of the arrival of the goods, if not to an 
earlier date. 

When a retail merchant buys in quantity from a wholesale 
dealer, the ostent of the transaction is, that he buys to sell 
again in the regular course of his business. The profits of 
his enterprise consist in the sum of his sales, less the cost of 
his merchandise and the expense of the business. If, at his 
own expense of time and money, he visit a distant mart, 
and there purchase goods, ship them, and, before receiving 
them actually into his possession, sell them to another mer- 
chant at cost, making no charge for transportation, it needs 
no calculation to show that this is a losing business. Legit- 
imate time-purchases by merchants are ordinarily made on 
the expectation, in part, that by sales of the merchandise 
the purchaser will put himself in funds, with which to pay 
his own debt contracted in the purchase. If, instead thereof, 
he dispose of them in gross to another merchant, not at profit, 
but at a loss,—not for money, but in payment of an antece- 
dent debt; and if he is at the time in failing or insolvent 
circumstances, this, unexplained, tends to show that he did 
not intend or expect to pay for the goods. 

We state the following as legal principles applicable to 
the testimony bearing on the question of sale by Flash 








542 SUPREME COURT (Dec. Term, 
{Loeb & Bro. v. Flash Brothers. ] 


Brothers to Munter Brothers, and the sale by the latter to 
Loeb & Brother. The jury should have been instructed to 
inquire, first, whether at the time of the purchase, Munter 
Brothers intended, or expected to be able, to pay for the 
goods ; second, whether Munter Brothers, before they wrote, 
informing Flash Brothers of the arrival of the goods, had 
sold, agreed to sell, or determined to turn over the goods to 
Loeb & Brother, and whether the goods were in fact deliv- 
ered directly to Loeb & Brother from the railroad depot ; 
third, whether, at the time of the purchase, Munter Brothers 
were insolvent, or in failing circumstances. If these three 
propositions be found by the jury, the first negatively, and 
the other two affirmatively, then it was a fraud on Flash 
Brothers, if Manter Brothers so purchased and received the 
goods, without informing them of the disposition they had 
made, or intended to make of the goods, to Loeb & Brother ; 
which fraud would authorize Flash Brothers to renounce the 
sale, and sue in trover for the goods. Such fraud would 
render the contract voidable, at the option of Flash Brothers, 
seasonably expressed. 

It is po Sas 8 however, that Loeb & Brother are inno- 
cent purchasers, and that this suit can not be maintained 
against them. Merely entering a credit on an account past 
due, without surrendering any thing valuable, would not, 
under any circumstances, constitute them bona fide pur- 
chasers, so as to defeat an action such as this. But we go 
farther. Receiving the goods under the circumstances the 
testimony tends to prove, and on the terms this record dis- 
closes, was such a wide departure from the ordinary methods 
of mercantile transactions, as to put Loeb & Brother on 
inquiry into the circumstances attending Munter Brothers’ 
purchase, and charges them with notice of all information 
which legitimate and faithful inquiry would have led to. 
They can claim nothing on the alleged ground of bona jide 
purchase. 

It is contended for appellants, that the City Court erred’ 
in allowing evidence to be given of other transactions about 
that time between Munter Brothers and Loeb & Brother. 
We do not think the City Court erred in this. There was 
testimony before the jury, sufficient to raise the inquiry by 
that body, whether or not there was a common purpose or 
conspiracy between Munter Brothers and Loeb & Brother, 
to obtain the merchandise from Flash Brothers, with no 
intention or expectation of paying for them. On questions 
of conspiracy, when enough has been shown to authorize 
the jury to pass on it, the rules for the introduction of evi- 


dence are very liberal. The acts of each conspirator become 
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the acts of all. We think a sufficient predicate had been laid 
in the unusual features of this transaction, to justify inquiry 
into other dealings between these parties, had about the 
same time.—l Greenl. Ev. § 111; Freeman v. Scurlock, 
27 Ala. 407. Great latitude is also allowed, in proving the 
fact of insolvency.— Graham v. Lockhart, 8 Ala. 9. 

A question asked witness Boothe was objectionable. 
Tanner v. Louisville & Nashville Railroad, 60 Ala. 621. It is 
not shown, however, that this question elicited any answer. 
Rupert v. Elston, 35 Ala. 79. We do not find any error in 
the admission of evidence, unless Boothe gave evidence in 
answer to the question noticed above. 

There is nothing in the objection made, that Flash 
Brothers, soon after receiving the accepted draft on Munter 
Brothers, indorsed and transferred it to Hibernia National 
Bank. An act like this, to constitute ratification, must be 
done with knowledge of the facts which constitute the fraud. 
There is no evidence that Flash Brothers knew the goods, 
on their arrival, went immediately into the possession of 
Loeb & Brother, until their agent visited Montgomery, Decem- 
ber 25th.— Thompson v. Lee, 31 Ala. 292; Foster v. Gressett, 
29 Ala. 393; 1 Lead. Cases in Eq., 4th ed., 833, et seq.; Bige- 
low on Fraud, 184. When Flash Brothers received the draft 
back from the bank, and again became the owners of it, 
their rights were re-instated, as if they had never negotiated 
the paper.— Bankhead v. Owen, 60 Ala. 457. 

Reversed and remanded. 


Long v. Mostyn. 
Statutory Real Action in nature of Ejectment. 


1. Mortgage of homestead; wife's signatwre and assent. —The wife’s ‘* voluntary 
signature and assent,” which are essential to the validity of a mortgage of the 
homestead by the husband, are sufficiently shown, when she signs the mort- 
gage with her husband, and her name is mentioned with bis in the concluding 
part of the instrument, though not elsewhere; but this effect can not be attri- 
buted to such signature, when it is expressly stated in the concluding part of 
the deed that she ‘‘joins in this conveyance for the sole purpose of conveying 
whatever right of dower she may have in and to the said property.” 


ArpraL from the Cireuit Court of Butler. 

Tried before the Hon. Joun K. Henny. 

This action was brought by Benjamin L. Long, against 
Charles Mostyn and Mrs, Anna Mostyn, to recover the pos- 
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session of a tract of land containing forty acres, particularly 
described on the complaint, together with damages for its 
detention ; and was commenced on the 2d November, 1876. 
Charles Mostyn denied his possession, and entered a dis- 
claimer ; and Mrs. Anna Mostyn pleaded “ the general issue, 
in short by consent, with leave to give in evidence any special 
matter of defense,” and a trial was had on issue joined on 
this plea. The plaintiff claimed the lands under a mort- 
gage executed by Thomas W. Mostyn, the deceased husband 
of Mrs. Anna Mostyn, asale thereof under a power contained 
in the mortgage, and a conveyance to himself as the pur- 
chaser at the sale. The mortgage, which was offered in evi- 
dence by the plaintiff, was dated the 24th January, 1874 ; 
recited an indebtedness by said Thomas W. Mostyn to Isaac 
Long, the mortgagee, as evidenced by promissory note for 
$400, of even date with the mortgage, and due on the 24th 
March, next after date ; conveyed oy al now sued for, with 
personal property particularly described ; and the conclud- 
ing clause was in these words: “In witness whereof, we, 
Thomas W. Mostyn (and my wife, Sarah A. Mostyn, who 
joins in this conveyance for the sole purpose of conveying 
whatever right to dower she may have in and to the afore- 
granted property), have hereunto set our hands and seals, 
this 24th day of January, A. D. 1874.” This was signed by 
said Thos. W. Mostyn and 8. A. Mostyn, with their seals 
attached; and to it were annexed the certificates of the 
= judge, as to the acknowledgments of its execution 
y the said grantors, on the day of its date, before him ; the 
certificate as to Mrs. Mostyn stating that she, “being 
examined separate and apart from her husband, touching 
her signature to the aforesaid conveyance, acknowledged 
that she signed the,same, of her own free will and accord, 
and without fear, constraint, or persuasion of her husband.” 
It was proved, that the land was the homestead of said 
Thomas W. Mostyn, at the time the mortgage was given, and 
up to the time of his death, which occurred on the 18th 
July, 1874; that the lands were sold, under the power of 
sale contained in the mortgage, on the 1st August, 1874; 
that the defendaat continued to reside on it after her hus- 
band’s death, claiming it as her homestead ; “ and there was 
no evidence that she ever acknowledged Long’s right to take 
possession of the place,” though the plaintiff introduced 
evidence tending to show that her husband promised to pay 
rent after the law-day of the mortgage; and it was shown 
that the value of the lands was not more than $500. The 
court charged the Jury, in substance, that the mortgage, and 


the sale under it, did not convey such title as would sustain 
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this action against the defendant, if the lands were the home- 


stead of said Mostyn and wife; and this charge, to which 
the plaintiff excepted, is now assigned as error. 


GaMBLE & Bo..ina, for the appellant. 
J. C. Ricnarpson, ard Warts & Sons, contra. 


SOMERVILLE, J.—The validity of the mortgage intro- 
duced in evidence by the plaintiff, for the purpose of estab- 
lishing his title to the premises sued for, is the only question 
raised in this case by tke rulings of the Circuit Court. This 
instrument embraces the homestead of the mortgagor, upon 
which he resided, with his family, at the date of its execu- 
tion, and also at the time of his death. The wife’s name 
does not appear in the body of the conveyance, as one of 
the grantors, but only in the concluding clause, which is as 
follows: “In witness whereof, we, Thomas W. Mostyn (and 
my wife, Sarah A. Mostyn, who joins in this conveyance for 
the sole purpose of conveying whatever right of dower she 
may have in and to the aforegranted property), have here- 
age tony our hands and seals, this 24th day of January, A. 

. 1874.” 

It was said by this court in Harrison v. Simons, 55 Ala. 510, 
that the mere signature of a person to a deed, without being 
named in the conveyance as one of the grantors, passes to 
the grantee no interest or title to the lands which may at the 
time be owned by such subscriber. But in Dooley v. Villa- 
longa, 61 Ala. 129, this principle was held not to be applicable 
to the signature of the wife to a deed or mortgage of the 
husband, conveying a homestead owned by him. This con- 
clusion is based upon the fact, that the title of the property 
was in the husband alone, and that it is not a conveyance 
by the wife that is required to give validity to the husband’s 
act, but only her “voluntary signature and assent” to such 
conveyance as may be legally executed by him. 

But the mortgage here in question contains no such 
“voluntary signature and assent” of the wife as is required, 
for another and different reason. It was made with no view 
to convey the right of homestead, to which the law entitled 
her in certain contingencies. Its sole purpose is expressly 
stated to be, the relinquishment of her dower, which is a 
separate and distinct right from that of exemption, whether 
constitutional or statutory. The intention to do more, or to 
impart to the mortgage any additional scope, is repudiated 
by forcible implication, on the strength of the maxim, 
Expressio unius est exclusio alterius. We can not here give it 

(35) 
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a meaning which the parties have agreed that it shall not 
have, where they have stipulated, as plainly as the clearness 
of language permits, that it shall affect only her right of 
dower. We know of no rule of construction, which permits us 
to say that it shall affect both her right of dower, and her 
right of homestead, each of which is equally contingent. 

The appellant was not prejudiced by the rulings of the 
Circuit Court, and its judgment is therefore affirmed. 


Watts v. Gordon. 
Detinue for Houses as Personal Property. 


1. Homestead exemption; in what property claimed.—The constitutional and 
statutory provisions, securing homestead exemptions to debtors, are intended 
to preserve the home or dwelling-place of the debtor and his family, rather 
than any particular estate or interest in land ; and when a debtor has erected 
a house on leased lands, having reserved, by the terms of the lease, the priv- 
ilege of removing it at the termination of his lease, he may claim it as bis 
homestead, if it is used and occupied by himself and his family as their home ; 
and while so used and claimed, it can not be mortgaged without the voluntary 
signature and assent of the wife, manifested in the mode required by the 
statute. 


Appeal from the Circuit Court of Montgomery. 
Tried before Hon. James Q. Surra. 


Watts & Sons, for appellant. 
Gunter & BLAKEY, contra. 


BRICKELL, C. J.—This is an action for the recovery of 
certain houses, as chattels, in which the appellant was plain- 
tiff, and the appellee was defendant. A trial was had on the 
general issue, and there was a verdict and judgment in favor 
of the defendant. The facts were agreed upon by the par- 
ties, and, as shown by the bill of exceptions, are these: The 
houses are situate on land owned by the Mobile and Mont- 
gomery Railway Company, which were, early in 1879, leased 
to the defendant for the term of five years, at an annual rent 
of five dollars ; the lessor reserving the right of terminating 
the lease at pleasure ; and the lessee, the right, on the ter- 
mination of the lease, or the expiration of the term, of 


semewing all houses, or other improvements he might erect 
OL, LXV. 
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on the premises. Under the lease, the defendant entered 
into possession, and built the houses now in controversy, 
using and occupying them as a dwelling-place for himself 
and family, and a part of them in connection with his trade 
as a butcher. While so in possession and use of them, he 
made a mortgage thereof, in the execution of which his wife 
joined ; but it was not acknowledged and certified in the 
mode prescribed by the statute for the alienation of the 
homestead. Under a power in the mortgage, a sale of the 
houses was made, at which the plaintiff became the pur- 
chaser ; and the defendant refusing to surrender possession 
of them, this action was commenced. The Circuit Court 
instructed the jury, that the plaintiff was not entitled to 
recover ; and this instruction is the error assigned. 

The contention between the parties is resolved into the 
single inquiry, whether the houses can be regarded as the 
homestead of the defendant. If they are to be so regarded, 
it is admitted the mortgage is void, and there was no error 
in the ruling of the Circuit Court. This inquiry is not to be 
solved, by ascertaining how houses, erected by one man, on 
the lands of another, under a mere license, conferring no 
right or interest in and to the lands on which they may 
stand, are regarded ; nor yet whether, as between lessor and 
lessee, these houses would be regarded as fixtures the lessee 
has the right of removing. The inquiry is, rather, whether 
the defendant, having the power, as an incident of his own- 
ership, before and at the time of the execution of the mort- 
gage, devoted whatever of interest he had in the lands, or in 
the houses, to use and occupancy as a home,—as a dwelling- 
place for himself and family. Itis the home place—the roof 
that shelters—the constitution and statutes protect from 
liability to the payment of debts, and, when the owner is a 
married man, subject to the restrained alienation. The 
interest which the debtor may have, whatever may be its 
frailty, if it is capable of being subjected to the payment of 
debts, or capable of alienation, falls within the influence of 
the constitution, and of the statutes passed in pursuance of 
it, and for the full accomplishment of its beneficent purposes. 
The essential element and characteristic of the right or priv- 
ilege which the constitution confers upon the owner, without 
regard to the quality or quantity of his estate or interest— 
without inquiring whether it is of freehold, or a mere chat- 
tel interest, according to the canons of the common law—is 
of selecting and devoting whatever of his property is capable 
of the use, to the uses of a homestead for himself and family. 
The inferiority, infirmity, or frailty of his interest, may to 
him and his family lessen the value of the home in which 
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they dwell; but it can not injure creditors, from whose 
demands, it may be, is thereby withdrawn less of his present 
property, or his future acquisitions. Nor can purchasers, 
who are diligent, sustain damage ; for the very uses to which 
the property is actually devoted, must put them on inquiry, 
and charge them with notice. 

The great controlling purpose and policy of the consti- 
tution, is the protection, the preservation of the homestead,— 
the dwelling-place. A houseless, homeless population, is a 
burden upon the energy and industry, and corrupting to the 
morals of the community, of which they may be members. 
No greater calamity, not tainted with crime, can befall a 
family, than to be expelled from the roof under which it has 
been gathered and sheltered. Protection of an estate or 
interest in lands, whatever may be its dignity or inferiority, 
merely because it is an estate or interest in lands, is not the 
purpose of the constitution, or of the statutes. The hypothe- 
sis that such was the purpose, has led to some decisions, 
which we have been constrained to overrule, under the 
influence of which, a debtor, of his mere volition, was per- 
mitted to withdraw from the payment of his debts valuable 
estates or interests in lands which he had not devoted, nor 
manifested an intention to devote, to use and occupancy as 
a homestead. The policy of the constitution, and of the 
statutes, can not work injustice to either debtor or creditor ifit 
is observed. It is the preservation and protection of the home- 
tead, rather than of an estate or interest in lands; and if we 
look beyond the essential characteristics of a homestead, ac- 
tual occipancy as a home, a dwelling-place, and enter upon 
an inquiry as to the tenure upon which the right of occupancy 
2 we are sure to contravene this policy. The policy 
will be thwarted, to the injury of creditors and of purchasers, 
if lands in which the debtor has a freehold, or other estate 
of defined legal dignity, is withdrawn from liability to the 
payment of his debts, because, in the stress of necessity, 
forced by legal process for their levy and sale, he is induced 
to declare he stlesta them as a homestead, though to such 
uses he has not devoted them. The evils of the poverty of 
the debtor will be aggravated, not alleviated, if, because of 
the frailty of his right and interest, the house he has devoted 
to use and occupancy as a homestead, is made liable to the 
demands of creditors. It is the house, the dwelling-place,— 
not of necessity, an estate or interest in lands,—which must 
be protected and preserved. Usually, it is accompanied by 
such estate or interest ; but, if it is not, it is the misfortune 
of the occupant, and of those who are dependent upon him, 
Vou, Lxv. 
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and can not subject it to a liability, to which it would not be 
exposed if such an estate or interest attended it. 

On the houses now in controversy, and the lands on which 
they rest, so far as the defendant had an interest in them, 
the essential characteristics of a homestead had been im- 
pressed, before and at the time of the execution of the mort- 
gage. It was his right—an incident of his ownership—as 
certainly as the right and incident of alienation, so to select, 
use and occupy them. They were his homestead—his dwell- 
ing-place—in law and in fact; and whatever of right or 
-interest he had, by the use and occupancy, was withdrawn 
from liability for the payment of debts, and was incapable 
of alienation, without the voluntary signature and assent of the 
wife, manifested in the mode the statutes have prescribed. 
Any other alienation was void, conferring no rights, and 
creating no estoppel or disability. Whether these houses, 
attended by a legal right to the use and occupation of the 
land on which they stand, are a homestead within the pur- 
view of the constitution, and protected by it, depends, not 
on the quantity or quality of the estate of the lessee, but on 
the nature and character of the act with which they were 
put in place, and the intention of the lessee, as shown by the 
uses to which they are appropriated. This is the spirit of 
several of the decisions of this court, made after great delib- 
eration, and it is obedience to the policy of the constitution. 
Weber v. Short, 55 Ala. 311; McGuire v. Van Pelt, lb. 344; 
McConnaughy v. Baxter, 1b.3379 ; Chambers v. McPhaul, 1b. 367. 
Such, too, it may be observed, was the understanding of the 
parties to the mortgage ; for the joining of the wife in its 
execution was contemplated, which was wholly unnecessary, 
if the houses were to be regarded only as chattels, and not 
as the homestead. It is probable the mortgage now fails of 
operation according to their intention, only because of the 
defective certificate of the wife’s acknowledgment of execution. 

We find no error in the ruling of the Cireuit Court, and its 
judgment must be affirmed. 


Broughton v. Wimberly. 
Bill in Equity between Sureties, for Contribution. 


1. Contribution between sureties ; jurisdiction of equity.—A surety may main- 
tain a bill in equity against his co-surety, for contribution, although he hag 
also a remedy by action at law. 
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2. When decree is final, and will support appeal.—Under a bill for contribu- 
tion between two co-sureties, several defenses being set up by answer and 
cross-bill, alleging defendant’s discharge, a special agreement among the 
several sureties as to the extent of their respective liabilities, and the com- 
plainant’s liability to account for money or property received by him as trus- 
tee for all the sureties,—as to all of which matters the evidence was conflict- 
ing; a decree rendered on a hearing on pleadings and proof, in these words : 
“Upon consideration, it is ordered that complainant is entitled to relief ; 
and the matter is referred to the register, to ascertain and report, at this term, 
the amount paid by the complainant on the notes, with interest to dute, and 
what one half of such amount may be, and the demurrers to the cross-bill are 
overruled,” is not such a final decree as will support an appeal. 


AppgaL from the Chancery Court of Butler. 
Heard before the Hon. H. AusTILu. 


GamMBLE & Bo..ine, for appellant. 
D. BUELL, contra. | 


STONE, J.—The case made by the bill is, that complain- 
ant, Wimberly, and defendant, Broughton, with certain other 
persons, who are insolvent and not sued, were co-makers 
and co-principals in the execution of certain promissory 
notes ; that suit was brought on the notes, and a judgment 
recovered ; and that complainant has been compelled to pay, 
and has paid, more than his share of the liability. The 

urpose and prayer of the bill are, to obtain contribution 
rom Broughton, the only solvent co-maker of the notes. It 
was assigned as ground of demurrer to the bill, that com- 
lainant had a complete and adequate remedy at law. There 
is nothing in this objection. Originally, courts of equity 
alone could grant the relief prayed in this bill. Itis no 
answer to this suit that courts of law now grant similar 
relief. The jurisdictions are simply concurrent.—Code of 
1876, § 3412; Couch v. Terry, 12 Ala. 225 ; Sherrod v. Rhodes, 
5 Ala. 683 ; Buckner v. Stewart, 34 Ala. 529. 

The defense in this case is made both by answer and cross- 
bill. It assumes different phases. One defense relied on is, 
that when the notes were executed, it was agreed among the 
co-makers that, as between themselves, neither should be 
liable to pay on the notes a greater sum than he had sub- 
scribed to the subscription paper, gotten up for the purpose 
of founding the South Alabama Female College ; that Brough- 
ton had subscribed only two hundred dollars; and it is 
claimed that his liability can not be extended beyond that 
sum. It is not shown, or claimed, that he has paid any 
thing. The notes are signed by seven persons, signing 
themselves “ T'rustees So. Ala. Fem. Col.” ; but the promise 


to pay is personal. Most of these signers were examined as 
VoL. LXv. 
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witnesses, and their several accounts of the transaction are 
very different. Some testify there was such agreement, 
while others never heard of it. Wimberly, the complainant, 
testifies there was no such agreement. The notes were given 
to secure the payment of the purchase-money for a site on 
which to erect the college; a title to the property being 
taken to the trustees, and a contemporaneous mortgage, 
with power of sale, executed by the trustees, to secure pay- 
ment for the property. The witnesses who testify to such 
agreement, do not agree in their several statements. Some 
‘say it was stated as a legal proposition, that signing as they 
did, they did not thereby fix a personal liability on them- 
selves. Others say there was an agreement that neither 
should be bound to the others beyond the sum by him sub- 
scribed. In this connection, it may not be out of place to 
note, that the two notes executed by the trustees amounted 
to the sum of thirty-two hundred and fifty dollars, principal, 
and the whole amount of the subscriptions by the seven 
signers of the notes was about fifteen hundred dollars. The 
entire subscription-list to the South Alabama Female College, 
or high school, aggregated near ten thousand dollars. Now, 
whether there was any such agreement made, and, if made, 
what ‘were its terms, was, and is, a question which can be 
decided only on a weighing of the evidence. 

A second defense relied on by Broughton is, that Wim- 
berly accepted from one of the co-makers one hundred and 
fifty dollars, in full satisfaction and discharge of such co- 
maker’s liability to contribute. If this be true, it limits 
complainant’s right of recovery. The testimony on this 
point is conflicting, and will have to be weighed in determin- 
ing whether or not there was such agreement to discharge. 

The cross-bill of Broughton raises a third ground of 
defense. It avers that at the mortgage sale of. the property, 
the consideration of the notes, Wimberly became the pur- 
chaser, at about twelve hundred dollars, received a deed, and 
has since enjoyed the rents and profits; and that the pro- 
perty so bought was and is worth twenty-five hundred, or 
three thousand dollars. The cross-bill claims that all the 
co-makers are entitled to share in this purchase and its 

rofits, and in the rents received; and in this way that 
Wimberly has been paid and indemnified. The testimony as 
to the value of this property is conflicting. There is no 
legal testimony that, when Wimberly purchased, there was 
any agreement that any of the other co-makers should share 
in the purchase. Wimberly paid the purchase-money, and 
the cross-bill contains no offer to refund to him. 
The decree of the chancellor, from which the present 
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appeal is prosecuted, is in the following langnage: ‘“ Upon 
consideration, it is ordered, that complainant is entitled to 
relief. The matter is referred to the register, to ascertain 
and report to this term the amount paid by complainant on 
the notes, with interest to date, and what one-half of such 
amount may be. The demurrers to cross-bill are overruled.” 
This decree was rendered October 17th, 1877, and the 
security for costs of appeal was executed, and the appeal 
taken, more than thirty days afterwards. This is not an 
appeal from the interlocutory order, overruling the demurrer. 
Code of 1876, § 3918. 

“ A decree is final, when it ascertains all the rights of the 
parties in litigation.”— Bank v. Hall, 6 Ala. 141 ; Weatherford 
v. James, 2 Ala. 170. “The test of the finality of a decree, 
so as to support an appeal, which our decisions have pre- 
scribed, is, not whether the cause is still in progress in the 
Court of Chancery, awaiting further ieesaiienn which may 
be necessary to entitle the parties to the full possession and 
enjoyment of the rights it has been declared they have ; but 
whether a decree has been rendered settling these rights.” 
Jones v. Wilson, 54 Ala. 50. 

The present decree does not ascertain the rights of the 
parties, nor does it determine the principle on which com- 
plainant’s relief should be measured. Neither does it deter- 
mine what modification of relief the defendant was entitled 
to, under his cross-bill. On these subjects, the chancellor 
did not commit himself, and we do not know what he 
intended. For aught that we can know, he intended to con- 
fine the complainant in his recovery to the two hundred 
dollars subscribed by Broughton—to allow him half the pay- 
ment he had made or one third—or to make him, in some 
way, account for the alleged profit on his purchase at the 
mortgage sale. These disputed questions, arising out of the 
“wna and evidenee, are all left unsettled ; and hence it 

ollows, that the decree does not ascertain all the rights of 
the parties in litigation. Our jurisdiction, in matters of this 
kind, is appellate only, and is confined to appeals from final 
judgments or decrees.—Code of 1876, § 3916. 
The appeal is dismissed. 


[Dec. Term, 
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Anderson v. The State. 


Indictment for Forgery. 


1. Forgery in the second degree.—A written order fora pint of whiskey, to 
which the name of a person is signed without his authority, is within the 
statute defining forgery in the second degree (Code, § 4340) ; and an indict- 
ment which charges the forgery of such an instrument, setting it out in hec 
verba, charges forgery in the second degree, and nothing else. 

2. Sufficiency of verdict.—-Under an indictment which charges forgery in 
the second degree, in a single count, a verdict finding the defendant * guilty 
as charged in the indictment,” without specifying the degree of the forgery, 
is sufficient. 


AppgaL from the Circuit Court of Lowndes. 

Tried before the Hon. Joun Moore. 

The indictment in this case contained but a single count, 
which charged that the defendant, “ with intent to injure or 
defraud, did falsely make or forge an order purporting to be 
the act of J. P. Streety & Co., a merchant, firm, or partner- 
ship, in the town of Hayneville in said State, which order is 
in words and figures as follows ; ‘ Mr. Belgard, Let Wash. have 
1 pint of good whiskey. J. P. Streety & Co., July 21, ’80’; 
against the peace and dignity,” &c. On the trial, issue being 
joined on the plea of not guilty, the jury returned a verdict 
in these words: “ We, the jury, find the defendant guilty as 
charged in the indictment.” The defendant moved in arrest 
of judgment, “ because the verdict does not find the degree 
of forgery of which the defendant is convicted.” The court 
overruled the motion, and sentenced the defendant to hard 
labor for the county for the term of two years. The over- 
ruling of the motion in arrest, and the judgment of the 
court, are now urged as error. 


Cook & Enocns, for the appellant. 
H. C. Tompxins, Attorney-General, for the State. 


STONE, J,—Our statutes divide forgery into three de- 
grees. The indictment in this record shows, on its face, that 
it does not charge forgery in the first degree.—Code of 1876, 
§ 4339. Section 4340 of the Code defines several criminal 
acts, each of which, it declares, constitutes forgery in the 
second degree. Section 4341 is residuary in form. Its 
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language is: “ Any forgery which, under the provisions of 
this Code, does not amount to forgery in the first or second 
degree, must be adjudged forgery in the third degree.” In 
section 4340 is this clause: “‘ Any person who, with intent 
to injure or defraud, falsely makes, alters, forges,” &c., “ any 
instrument or writing, being, or purporting to be, the 
act of another, by which any pecuniary demand or obliga- 
tion is, or purports to be, created, increased, discharged, or 
diminished, must, on conviction, be adjudged guilty of for- 
gery in the second degree, and punished accordingly.” The 
instrument charged to have been forged by the defendant, is 
copied in the indictment. It is a writing, purporting to be 
the act of another, by which a pecuniary obligation purports 
to be created. It therefore falls directly under section 4340 
of the Code, charges forgery in the second degree, and 
charges nothing else. The verdict of the jury finds the de- 
fendant “ guilty as charged in the indictment.” The indict- 
ment, as we have seen, charged him, in terms, with forgery 
in the second degree ; and we can not perceive how the find- 
ing could be more specific or definite. If the indictment, 
following a form or otherwise, be so framed as that it is 
alike applicable to different degrees of the offense charged ; 
or, if the jury is charged with any duty in reference to the 
amount or character of the punishment to be inflicted ; then, 
a general finding would be insufficient, because the court 
would be left uninformed as to what judgment should be 
rendered. No doubt or uncertainty could exist in the present 
case, and hence a more specific finding was not necessary. 
Law is a science based on reason, and does not require the 
observance of useless ceremonies.—Jones v. The State, 
50 Ala. 161; Davis v. The State, 52 Ala. 357; Horton v. The 
State, 53 Ala. 488. 
The judgment of the Circuit Court is affirmed. 


Love wv. Love. 


Bill in Equity between Devisees, to establish Boundaries, and for 
Accounts of Rents. 


1. Statute of limitations ; how pleaded.—An allegation, in an answer to a bill 
in equity, ‘‘that this respondent has bad the uninterrupted possession of said 
lands, claiming them as her own, with full knowledge on the part of the com- 
plainant, for more than sixteen years,” 1s a sufficient plea of the statute of 
limitations. 

Vow. LXV. 
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2. Same; as applicable to trust estates. —The statute of limitations, barring 
actions for the recovery of lauds, applies equally to legal and equitable titles ; 
and when the trustee is barred, the cestui que trust is also barred. 


AppEAL from the Chancery Court of Autauga. 

Heard before the Hon. CHARLES TURNER. 

The bill in this case was filed on the 3d April, 1877, by 
Caroline L. Love, against Mary A. E. Love and Isaac D. 
Lanier ; and sought to establish the boundaries, as between 
the complainant and defendants, to their respective portions 
of certain lands which were devised to them in and by the 
will of Mrs. Mary Lanier, deceased, and for an account of 
the rents and profits of the portions of the complainant’s 
lands of which the defendants were alleged to be in posses- 
sion. Mrs. Mary Lanier, the testatrix, died in June, 1861 ; 
and her last will and testament, which was executed in July, 
1849, was duly proved and admitted to probate, by the Pro- 
bate Court of said county of Autauga, on the 19th July, 1861, 
and letters testamentary granted to Clement G. Lanier, one 
of the executors therein named. By her said will,.the testa- 
trix devised her lands, by different clauses, to Albert G. 
Pickett, George Body, John B. Rumph, and Clement G. 
Lanier, the survivor or survivors of them, as trustees for her 
children and grandchildren, on the terms therein particularly 
specified ; describing the different parcels of land, in the 
several clauses, in such manner as seems to have caused 
some difficulty in ascertaining the boundaries of the portions 
devised to the children respectively. Pickett died before the 
testatrix ; Body and Rumph removed to Arkansas, and never 
at any time assumed to act as trustees; and Lanier alone 
acted as trustee and executor, and died im November, 1876. 
The bill contained the following allegations, showing on what 
ground relief was asked. 

“ Complainant alleges and shows, that the said Mary A. 
E. Love pretends to have purchased the interest of said 
Isaac D. Lanier in the lands described in the first clause of 
said will, and claims exclusive possession and control there- 
of, since the 7th January, 1876, under and by virtue of said 
purchase. Complainant and said Mary were permitted to 
occupy a portion of the lands described in said will, by said 
testatrix, for some time prior to her death, and were residing 
upon and cultivating the same at the time of her death ; but 
the respective lots or parcels of land, of which your oratrix, 
said Mary, and said Isaac D. Lanier, were made the de- 
visees, were not set apart to either of them, by said testa- 
trix prior to her death, or subsequently by their said trustee. 
Your oratrix shows and alleges, that the description of said 
lands, as the said testatrix has attempted to divide them in- 
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to the several lots or parcels in said will mentioned, is so 
indefinite as to produce great confusion in the boundaries 
thereof ; insomuch that, as she charges, the said Mary Love 
has been in the use and enjoyment of the lands, with the 
rents, income, and profits thereof, mentioned and described 
in the third clause of said will, which were conveyed to the 
said trustees for the use of your oratrix, and has continued 
in the possession, use and enjoyment thereof, since the 15th 
June, 1861; and your oratrix is thereby deprived of the use, 
rents, incomes and profits of the lands specifically devised 
for her use and benefit. Your oratrix also shows and alleges, 
that during the life of the said Clement G. Lanier, and while 
he was acting, or pretending to act as trustee, she applied to 
him sence y, in person, and through her agent, to divide 
and set apart the several lots or parcels of land mentioned 
in the said will, to the several beneficiaries thereof; but the 
said trustee failed and refused to act in the matter.” The 
bill therefore prayed that the boundaries might be estab- 
lished by, commissioners appointed by the court, and by the 
decree of the court; for an account of the rents and profits, 
and for general relief. 

An answer to the bill was filed by Mary Love, admitting 
her possession of the lands devised to her; alleging that she 
acquired the possession in 1861 by the consent and permis- 
sion of the trustee ; and denying that the complainant had 
any right, title, or interest, in or to any part of the land in 
her possession. A material paragraph of the answer is 

uoted in the opinion of the court. The record does not 
show any answer filed by Isaac D. Lanier, nor any decree pro 
confesso. The cause being submitted to the chancellor for 
decision on the merits, he held the complainant entitled to 
relief, and appointed commissioners to ascertain and settle 
the boundaries of the respective parcels or portions of the 
lands, authorizing them to employ a surveyor to assist them. 
The commissioners submitted their report at the next term, 
accompanied with a map of the lands as divided off by them. 
The report was confirmed without objection, and the chan- 
cellor rendered a final decree, declaring the boundaries as 
laid down and described in the report and on the map; and 
in his accompanying opinion he said, that no demurrer had 
been interposed, and the statute of limitations had not been 
pleaded. The defendant below, Mary A. Love, appeals from 
the decree, and assigns each part of it as error. 


W. H. Norruineron, and J. F. Joun, for appellant. 


Tuos. W. SADLER, contra. 
VoL. LXV. 
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STONE, J.—It is shown in the present bill that appellant, 
defendant in the court below, took possession of the fraction 
of land in dispute, in 1861, on the death of testatrix. The 

resent bill was filed sixteen years afterwards—April 3d, 
1877. The chancellor, in his decree, affirms that “ there was 
no demurrer to the bill, and no plea of the statute of limita- 
tions interposed.” In the answer of defendant is the follow- 
ing language: “ She admits that she went into possession of 
the lands devised to trustees for her use by the will of said 
Mary Lanier, with the permission of one of the trustees, as 
early as the year 1861, but expressly denies having, at any 
time, taken possession of, or occupied, any of the lands de- 
vised by said Mary Lanier to said trustees for the use of 
complainant. That she had the uninterrupted eer of 
said lands, claiming them as her own, with full knowledge 
of complainant, for more than sixteen years.” This answer 
was filed May 8th, 1877. The foregoing is, in our judgment, 
a sufficient plea of the statute of limitations, and we thin 
the chancellor erred in ruling otherwise. . 

In addition to the averments of the bill, the testimony is 
full and uncontradicted, that Mrs. Mary A. E. Lanier, appel- 
lant, has been in the uninterrupted, adverse possession of 
the lantls in controversy ever since 1861, all the time denying 
complainant’s right ; and that complainant made repeated, 
unsuccessful attempts to induce Clement G. Lanier, the 
trustee, to move in the matter, have the boundaries re-ad- 
justed, and herself put in possession of the land she claimed. 

he statute of limitations commenced running September 
21st, 1865, and the bar of ten years was complete long before 
this suit was brought.—Code of 1876, $$ 3225, 3232, 3248, 
3758. 

In reaching this conclusion, it has been unnecessary to 
inquire, whether the parties to this suit acquired legal or 
equitable titles under the will of Mary Lanier. The same 
limitation applies as the one title, as to the other ; and when 
the trustee is barred, the beneficiary is barred also.— Molton 
v. Henderson, 62 Ala. 426; Colburn v. Broughton, 9 Ala. 351; 
Bryan v. Weems, 29 Ala 423; Fleming v. Gilmer, 35 Ala. 62. 
This bar is complete as between the present occupants of 
the lands. What will be its eftect as between tenants in re- 
mainder, should there be such, we need not inquire. 

The decree of the chancellor is reversed, and the bill dis- 
missed. Let the appellee pay the costs in the court below, 
and in this court. 
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Bolling v. Munchus. 


Bill in Equity for Foreclosure of Mortgage. 


1. Foreclosure of mortgage; in what county bill must be filed. —A bill to fore- 
close a mortgage on lands must be filed in the coanty in which the land, or a 
material part thereof, is situated (Code, § 3760) ; but, where the lands are situ- 
ated in{two counties, and are so described in the mortgage, a bill to foreclose, 
filed in one of those counties, does not on its face show a want of jurisdiction 
in the court. 

2. Statute of frauds; how taken advantage of.—The statute of frauds is a 
defense which must, generally, be set up by plea or answer; but, when the 
bill clearly shows on its face that the contract sought to be entorced is ob- 
noxious to the statute, a demurrer is the more appropriate mode of taking ad- 
vantage of it. 

3. Same; recital of consideration.—Under the provisions of the statute of 
frauds (Code, § 2121), a failure to express the consideration, or, rather, to 
show the existence of a valuable consideration, is as fatal to the validity of 
the agreement, as would be the failure to reduce it to writing ; and where the 
map vem is to pay or answer for the past-due debt of another person, it must 

shown to be supported by a new and distinct consideration ; but the statute 
is satisfied, whenever a valuable consideration is expressed, however small or 
insiguificant it may be in point of fact. 

4. Same; want of consideration, and how shown.—Under a bill to foreclose 

a mortgage, which imports a consideration, the statute (Code, $ 3035) being 
equally applicable at law and in equity, the want of consideration is an affirm- 
ative defense, the burden of proving which rests on the defendant; au:l it 
must be made by plea or answer, unless the want of consideration clearly ap- 
pears on the fuce of the bill. 
5 Same; sufficiency of consideration.—The recital of the payment of one 
dollar, the receipt of which is acknowledged, as the consideration of a mort- 
gage, is sufficient to answer the requirements of the statute of frauds, under a 
bill to foreclose. 


APPEAL from the Chancery Court of Butler. 

Heard before the Hon. H. Austmz1. 

The original bill in this case was filed on the Ist May, 
1876, by Samuel J. Bolling, against James W. Munchus 
(other parties, plaintiff aud defendant, being afterwards 
brought in by an amended bill); and sought the foreclosure 
of a mortgage, which is sufficiently described in the opinion 
of the court. The chancellor sustained a demurrer to the 
bill, and dismissed it; and his decree is now assigned as 
error. 


Watts & Sons, for appellant.—A mortgage, like every 
other written contract, imports a consideration ; and this, by 
statutory provision, as well as at common law.—Code, 
§ 3055 ; Jones on Mortgages, vol. 1, $§ 613-14, 622; Brooks 
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v. Dalrymple, 12 Allen, Mass. 102 ; Calkins v. Long, 22 Barb. 
97: Farnam v. Burnett, 21 N. J. Eq. 87: Parker v. Parmele, 
20 Johns. 130 ; Cowan v. Cooper, 41 Ala. 187; McGruder v. 
Bank, 18 Ark. 9. The postponement of the debt of J. K. 
Munchus, which the mortgage effects, is asufficient consider- 
ation to support it.— Boyd v. Beck, 29 Ala. 703; Billingsley v. 
Harrell, 11 Ala. 775. The recital of the payment of one 
dollar, the receipt of which is sckaseieail as sufficient to 
sustain the mortgage, as a valuable consideration, especially 
when not impeached by plea.—Lawrence v. McAlmont, 
2 Howard, U. 8. 426; Whitney v. Stearns, 16 Maine, 397. In 
addition to the delay, and the payment of one dollar in hand, 
the mortgage recites “divers other good and sufficient 
causes and considerations.” The consideration of the mort- 
gage, notwithstanding its recitals, may be impeached by 
plea; but, on demurrer, their truth is admitted, and the suf- 
ficiency of the recited consideration can not be inquired 
into.— Marshall v. Cobleigh, 18 N. H. 491; Whitney v. Stearns, 
16 Maine, 396. 


Hersert & BueEL., contra.—The statute of frauds requires 
every promise or agreement to answer for the debt of an- 
other, rot only to be in writing, but to express the consider- 
ation ; and no action can be maintained upon an agreement 
or promise which fails to comply with each requirement. 
Code, S$ 2121; Righy U. Norwood, 34 Ala. 129 ; 2 Brickell’s 
Digest, 30, § 222. The recital of one dollar paid, as the court 
must judicially know, is merely nominal.—Azinnebrew . v. 
Kinnebrew, 35 Ala. 637, and authorities cited. The recital of 
“divers other good considerations,” &c., is clearly insuf- 
ficient, standing alone, and imparts no additional force to 
the nominal consideration. The mortgage does not stipulate 
for delay to the principal debtor, nor can it so operate. The 
mortgagor is not estopped from setting up the statute of 
frauds, or the want of consideration.—1 Jones on Mortgages, 
$$ 615-16. That the defense was properly made by demur- 
rer, see Browne on Stat. Frauds, §$ 609-10; Story’s Eq. Pl. 
§ 446. 


BRICKELL, C. J.—The bill is filed to foreclose a mort- 
gage on lands and personal property, executed by the 
appellee, Munchus, on the 16th day of June, 1868. The 
consideration of the mortgage, as therein recited, is, that 
Samuel J, Bolling and Ezekiel H. Pickens were liable, by 
being the acceptor and indorser of a billof exchange drawn 
by one Joseph K. Munchus, which is described, and was 
then past due, “and for divers other good and sufficient 
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causes and considerations unto me hereunto moving, and for 
the further consideration that Edward Bowen has assumed 
the responsibility of said E. H. Pickens, and agreed to hold 
him harmless against all damages and costs which may or 
has accrued on account of said bill of exchange; and also 
for the further consideration of one dollar to me in hand 
paid, the receipt whereof is hereby acknowledged.” The 
condition of the mortgage is, that if the mortgagor should 
pay twelve hundred dollars, and costs, of the judgment 
which had been rendered against the drawer on said bill of 
exchange, on or before the first day of January, 1869, and 
the balance on or before the first day of January, 1870, the 
mortgage should be void. The judgment on the bill of 
exchange was paid by Bolling and Pickens, the mortgagor 
making but a small payment thereon. The mortgagor is a 
non-resident of the State; the lands conveyed, as to which 
only a foreclosure is sought, are situated in the counties of 
Crenshaw and Butler; and in the latter county the mort- 
gage was executed and recorded. 

The mortgagor demurred to the bill, assigning numerous 
causes, all of which were removed by amendment, except 
three : the first of which is, that the court was without juris- 
diction, because it did not appear, from the allegations of 
the bill, that a material part of the real estate conveyed by 
the mortgage was situated in the county of Butler; second, 
that it appears the mortgage was made to secure the past- 
due debt of a stranger, and there was no expression therein 
of the consideration of the promise of the mortgagor to pay 
the debt, which would take the promise without the statute 
of frauds; third, that there was a want of consideration 
apparent on the face of the bill, and of the mortgage. The 
first ground of demurrer was not noticed by the chancellor ; 
but the second and third grounds were sustained, and the 
bill dismissed; and the decree dismissing the bill is now 
assigned as error. 

1. The bill would be subject to demurrer, if it appeared 
clearly from its averments that no material part of the lands 
was situate in the county of Butler. Real estate alone is 
the subject-matter of the suit, and the statute limits the 
jurisdiction of courts of equity, in the cognizance of such 
causes, to the court of the county where the same, ora 
material portion thereof, is situate.—Code of 1876, § 3760. 
The bill does not distinguish between the parts of the lands 
which are situate in Butler, and the parts which are situate 
in Crenshaw county; and it can not be affirmed, therefore, 
that a material part is not situate in Butler, and the court 


without jurisdiction. A demurrer can not be made to answer 
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the purposes of a plea. It must be founded on the matters 
apparent on the face of the bill ; and it must be an absolute, 
clear proposition, that, taking these matters as true, on a 
final hearing the bill will be dismissed.—Dan. Ch. Pr. 543. 
This ground of Gemurrer ought to have been overruled. 

%. The statute of frauds is matter of defense, which 
must, generally, be insisted on by answer, or by plea.—Pat- 
terson v. Ware, 10 Ala. 444. But, when it clearly appears, 
from the averments of the bill, that the contract or agree- 
ment sought to be enforced is within the statute, the party 
to be charged may demur.—1 Dan. Ch. Pr. 561. If this 
appears, there is no new matter to be introduced by answer 
or plea; the invalidity of the contract is manifest, and a 
demurrer is the more appropriate mode of taking advantage 
of the statute.—Cozine v. Graham, 2 Paige, 177; Walker v. 
Locke, 5 Cush. 90; Randall v. Howard, 2 Black, U.S. 585. 

3. The statute of frauds requires, not only that all agree- 
ments which are within its influence shall be in writing, but 
that the writing shall express the consideration on which 
they are founded.—Code of 1876, § 212i. The failure to 
express the consideration, or, rather, a valuable considera- 
tion, is as fatal to the validity of the agreement, as would be 
the failure to reduce it to writing.—Rigby v. Norwood, 
34 Ala. 129. 

The promise of the mortgagor seems to be made only in 
and by the mortgage, and not by any separate instrument, 
and is a promise to pay or answer for the debt of another 
past due ; and, of course, to support it, there must be a new 
and distinct consideration ; and it is this the statute requires 
shall be expressed in the writing—not with precision or cer- 
tainty ; not the whole of the consideration; but a valuable 
consideration, or the fact that such consideration exists. 
The statute is satisfied, whenever it appears, on the face of 
the instrument showing the agreement, that there is a valu- 
able consideration.— Miller v. Cook, 23 N. Y¥. 495; Watson v. 
McLaren, 19 Wend. 557 ; Douglass v. Howland, 24 Wend. 35. 
It is not an adequate, but a valuable consideration, which 
must be expressed. Any benefit resulting to the party 
promising, or detriment to the party to whom the promise 
is made, is sufficient, however slight, or insignificant, it may 
seem to be in point of fact. The adequacy or sufficiency of 
a consideration to support a contract, rests in the judgment 
of the parties ; and if, in contemplation of law, it is of any 
value, in the absence of fraud or p ean the contract will be 
enforced.—1 Chit. Con. 28—32. This case is precisely 
analogous to that of Lawrence v. McCalmont, 2 How. (U. 8.) 
426, to which we will hereafter refer, in which a considera- 
(36) 
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tion expressed of one dollar as paid, was held sufficient to 
support a guaranty for £10,000. The promise of the mort- 
gagor, as expressed in the mortgage, discloses a valuable 
consideration, and it is not offensive to the statute of frauds. 

4. The statute declares, that every contract in writing, 
the foundation of suit, is evidence of the existence of the 
debt, or that the party undertook to perform the duty for 
which it was given, and that it was made on sufficient con- 
sideration ; but may be impeached by plea, and, when so im- 
peached, the burden of proof is on the defendant.—Code of 
1876, § 3035. The rules of evidence are the same in courts 
of law and equity, and this statute is as applicable, and of 
the same operation, in the one court, as in the other.—/l- 
, man v. Bank of Norfolk, 12 Ala. 412-30. On a bill to fore- 
close, the mortgagor can make any defense (with the excep- 
tion of the statute of limitations), which would be available 
to him in an action at law for the recovery of the mortgage 
debt ; for, in its essence, the suit here, terminating in a de- 
cree for a sale of the premises to pay the debt, is for the 
recovery of the debt. Duress, fraud, illegality, want or 
failure of a consideration, are as good defenses as they 
would be in a court of law, in an action on the debt. 
1 Jones’ Mort. 610-16. The want of consideration is an 
affirmative defense, the burden of proving which rests on the 
party affirming it. The mortgage, of itself, imports a con- 
sideration ; and of consequence, unless it cleariy appeared 
from the bill that it was without consideration, the want of 
consideration would be new matter, which must be intro- 
duced by the answer, or by plea. In the absence of its intro- 
duction by plea or answer, the mortgage imports—is evi- 
dence of—a sufficient consideration; and a demurrer for 
want of consideration could not be sustained. 

5. But we do not intend dwelling upon this aspect of the 
question now presented ; for, in our judgment, an adequate 
and valuable consideration is expressed in the mortgage, ren- 
dering it obligatory on the mortgagor. We may pass over 
all other considerations which are recited in the mortgage, 
than that of one dollar, the receipt of which is acknowledged 
by the mortgagor. It is an elementary principle of the law 
of contracts, applicable to every form of contract, and in all 
courts, that if a consideration is valuable, it need not be 
adequate. There can be no inquiry into, and no adjustment 
of the value of the consideration, in the absence of duress, 
or of fraud, or of some confidential relation existing between 
the parties.—1 Pars. Con. 436; 1 Chit. Con. 28-32. Of 
course, we are not speaking of cases in which a court of 


equity is called to decree the specific performance of an 
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agreement, founded on an unreasonable or an unconscion- 
able consideration : or to compel the execution of trusts. As 
was said by C. J. Waker, in Kinnebrew v. Kinnebrew, 
35 Ala. 637, cases of this class are “not at war with 
the principle, that the smallest actual consideration, of 
benefit to the promisor, is sufficient to support a prom- 
-ise.” Parties, not under legal disability, not subjected 
to duress, or fraud, or undue influence, must be left free to 
determine for themselves the adequacy of the consideration 
upon which dispositions of property may be made, and 
whether their bargains and contracts are discreet, profitable, 
or unprofitable.—Judge v. Wilkins, 19 Ala. 765. The law is 
satisfied, whenever there is a valuable consideration, sup- 
porting an executory contract the promisor is required to 
perform. And if there be no fraud, or imposition, the least 
consideration will support a contract deliberately made, 
with full knowledge ofall the cireumstances.— T'rain v. Gold, 
5 Pick. 380; Hubbard v. Coolidge, 1 Mete. 93; Brooks v. 
Haigh, 10 Ad. & Ell. 309 ; Dutchman v. Tooth, 5 Bing. N. C. 577. 

In Lawrence v. McValmont, supra, said Judge Srory: 
“<The guarantor acknowledged the consideration of the 
one dollar, and is now estopped to deny it. If she has not 
received it, she would now be entitled to recover it. A valu- 
able consideration, however small or nominal, if given or 
stipulated for in good faith, is, in the absence of fraud, suf- 
ficient to support an action on any parol contract; and this 
is equally true as to contracts of guaranty, as to other con- 
tracts. A stipulation in consideration of one dollar is just as 
effectual and valuable consideration as a larger sum stipu- 
lated for or paid.” In an action at law on the promise to 
pay the judgment rendered on the bill of exchange, the 
promise, being founded on this consideration, would be up- 
held and enforced. A debt is created; and it is the debt 
which, in a court of equity, is the substantial consideration 
of a mortgage. The debt is the principal—the mortgage its 
incident. 

The demurrer was not well taken, and ought to have been 
overruled. The decree of the chancellor is reversed, and a 
decree here rendered, overruling the demurrer, and remand- 
ing the cause. 
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The City Council of Montgomery v. 
Sayre et al. 


Bill in Equity for Injunction of Municipal Tax. 


1. Injunction of illegal tax.—Tax-payers can not enjoin in equity the col- 
lection of a tax alleged to be illegal, unless there is some ground of equitable 
jurisdiction connected with the illegality. 

2. Sume; offer to pay, or to do equity.—The bill in this case, seeking to 
enjoin the collection ot an alleged illegal municipal tax, is wanting in equity, 
because it shows that, after deducting the taxes alleged to be illegal, a balance 
remained of taxes legally due, which had not been paid nor tendered ; nor 
was it shown that the complainants had made any effort to separate the legal 
from the illegal portion; nor does the bill contain any tender or offer to pay. 


AppEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Austr. 

The bill in this case was filed on the 30th March, 1875, by 
P. D. Sayre and numerous other persons, citizens of Mont- 
gomery, tax-payers, and owners of property in said city, 
against the City Council of Montgomery as a corporation ; 
and sought to restrain the collection of an alleged illegal 
tax. The tax sought to be enjoined was levied under a reso- 
lution adupted by the city council on the 23d day of Novem- 
ber, 1874, as follows: ‘ Resolved, that there shall be levied 
for the current year, upon the property and other items of 
taxation in the city, the following taxes, to-wit : a tax of one 
half of one per-cent. upon the real estate, for the current 
expenses of the city council; a tax of eleven-sixteenths of 
one per-cent. upon the real estate and personal property, for 
the payment of interest upon the Sends issued under 
authority of an ‘ act to authorize the city of Montgomery to 
aid in building and equipping the South and North Ala- 
bama railroad from Montgomery to Limekiln,’ approved the 
7th December, 1866 ; and a tax of one half of one per-cent. 
upon the real estate and personal property, for the redemp- 
tion of the certificates of indebtedness issued by the city 
council, the general revenue of the city being inadequate 
therefor.” The bill alleged, that the bonds in aid of the 
South and North Alabama railroad were issued without 
legal authority, and in violation of the special statute under 
which they purported to be issued; that the certificates 
of indebtedness were issued in violation of the provisions of 


the city charter, in several particulars which were specified ; 
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and that the property of the several complainants had been 
levied on, and advertised for sale, for the non-payment of the 
taxes so assessed. The bill contained, also, the following 
allegations: “In consequence of the facts and circum- 
stances averred and stated in the foregoing paragraphs of 
this bill, complainants are unable to ascertain and determine 
what part or parts of said taxes, so levied by said city coun- 
cil for the year 1874, they are liable to pay; and they now 
offer to bring the money into court, and to pay so much and 
such portion of said taxes as the court may determine to be 
legal and valid, and that they are liable to pay. And com- 

lainants charge, upon information and belief, that said city 
is indebted to a large amount, and a considerable portion of 
said indebtedness consists of debts which have been con- 
tracted by said city council in violation of the provisions 
and prohibitions of the charter of the city, and without 
authority of law; but complainants are unable to state said 
debts specifically.” The prayer of the bill was, that the col- 
lection of the taxes be enjoined until the further order of the 
court ; that the court “ ascertain and determine how much of 
said taxes is legal, and complainants are bound to pa , and 
what is the cash value of complainants’ property table to 
taxation,” and for other and further relief. 

The chancellor overruled a demurrer to the bill, and, on 
final hearing on pleadings and proof, rendered a decree for 
the complainants, perpetually enjoining the collection of any 
part of the taxes complained of; and his decree is now 
assigned as error. 


W. A. Gunter, for the appellant, cited State Railroad Tax 
Cases, 2 Otto, 616; Ala. Gold Life Ins. Co. v. Lott, 54 Ala. 
499; Tallassee Man. Co. v. Spigener, 49 Ala. 262; Mayor of 
Mobile v. Baldwin, 57 Ala. 61. 


CrLopron, Herpert & CoamsBers, and J. S. WINTER, contra. 


Per Curtam.—It must be regarded as settled, that tax- 
payers can not resort to a court of equity, to enjoin the col- 
lection of a tax claimed to be illegal, unless with the ille- 
gality of the tax there is connected some recognized ground 
of equitable jurisdiction.— Ala. Gold Life Ins. Co. v. Lott, 
54 Ala. 499; Mayor v. Baldwin, 57 Ala. 61; Elyton Land Co. 
v. Ayres, 62 Ala. 413. The principle is fatal to this bill in 
any of its aspects. 

It is apparent that, if all the objections to the taxes 
assessed could be sustained, there remains a considerable 
amount which is justly due, and ought to have been paid. 














566 SUPREME COURT 


[Mobile & Montgomery Railway Co. v. Crenshaw. ] 


There is no averment in the bill, that the complainants made 
any effort to procure a separation of the taxes confessedly 
legal, from those which are supposed to be illegal ; nor was 
there any tender of payment ; nor is there in the bill an offer 
to pay. We quote and adopt the language of the Supreme 
Court of the United States, in State Railroad Tax Cases, 
92 U.S. 616: “ Before complainants seek the aid of the 
court, to be relieved of the excessive tax, they should pay 
what is due. Before they ask equitable relief, they should 
do that justice which is necessary to enable the court to hear 
them. It is a profitable thing for corporations or individuals, 
whose taxes are very large, to obtain a preliminary injunc- 
tion as to all of their taxes, contest the case through several 
years of litigation, and, when in the end it is found that but 
a small part of the tax should be permanently enjoined, sub- 
mit to pay the balance. This is not equity. It is in direct 
violation of the first principles of equity jurisdiction.” 

If bills of this kind could be entertained, municipal corpo- 
rations would be placed at the mercy of reluctant and litig- 
ious tax-payers, embarrassed in all their operations, and 
incapable of preserving the peace, order, and proper govern- 
ment of the localities to which their powers extend. On the 
authority of the cases cited, and of Winter v. City Council of 
Montgomery, at the present term, the decree of the chan- 
cellor must be reversed, and a decree here rendered, dissolv- 
ing the injunction heretofore granted in this cause, and dis- 
missing the original bill. The appellees must pay the costs 
in the Court of Chancery, to be taxed by the register, and 
the costs in this court. 


[Dec. Term, 


Strong, J. not sitting. 


Mobile & Montgomery Railway Co. 
v. Crenshaw. 


Action for Damages against Railroad Company, for Personal 


Injuries. 


1. Sufficiency of complaint ; contributory negligence.—In an action against a 
railroad company, to recover damages for personal injuries, it is not necessary 
that the complaint should negative contributory negligence on the part of the 
plaintiff, that being a matter of defense only. 

. Same ; averment of negligence. —Under the liberal rules of pleading recog- 
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nized by the Code (§ 2978), ‘‘when the gravamen of the action is the alleged 
non-feasance or uisfeasance of another, it is sufficient, as a general rule, to 
aver in the complaint the facts out of which the duty to act springs, and that 
the defendant negligently failed to do and perform, &c.; and it is not neces- 
sary to define the quo modo, or to specify the particular acts of diligence he 
should have employed.” Tested by this rule, the averments of negligence in 
this case are sufficiently certain and definite. 

3. Demurrer ; specification of ctuses.—That the complaint ‘does not show 
such a state of facts as will entitle the plaintiff to recover.” is only a general 
dewutrer, and is not sufticieut under the statute (Code, § 3005), which requires 
the canses of demurrer to be ‘distinctly stated.’ 

4. Limitation of aclion.—A claim for damages against a railroad company, 
on account of personal injuries, is not within the statute requiring claims for 
damages to be presented or sued on within sixty days after they accrue (Code, 
§ 1701), but is governed by the general statute of limitations of one year 
(§ 3231). (Nicholson v. M. & M. Railroad Company, 49 Ala, 205, doubted, but 
adhered to.) 

5. Contributory negligence; in case of child.—A child can be required to 
exercise, not so much care and caution as a person of mature years, but only 
so much as may be reasonably expected of one of its age or capacity ; which 
is a matter to be determiued by the peculiar circamstances of each case : what 
would be ordinary neglect,.as towards a person of full capacity, might be 
gross negligence as towards a child. 


Appeal from the Cireuit Court of Butler. 

Tried before the Hon. Jonn K. Henny. 

This action was brought by Joseph J. Crenshaw, an infant, 
suing by next friend, to recover damages for personal inju- 
ries, alleged to have been caused by the negligence and care- 
lessness of the defendant’s servants in charge of a train of 
cars ; and was commenced on the 20th September, 1875. 
The first count of the complaint claimed $20,000, “as 
damages for injuries to the person of plaintiff, resulting 
from the negligence, carelessness and unskillfulness of the 
servants and employes of the defendant, as follows: For 
that whereas the plaintiff, who is of tender years, to-wit, 
between five and six years of age, heretofore, to-wit, on the 
22d day of February, 1875, at Greenville, in said county of 
Butler, was lawfully and peaceably at the defendant’s depot 
in Greenville, when one of defendant’s freight trains arrived, 
and ran up to the hindermost part of the said freight train, 
and caught hold of the bumper, a part of said train; that he 
was in view of the servants and employes of the defendant, 
who was then and there the proprietor of and running said 
freight train, having a locomotive and train of cars attached 
thereto; which said freight train, thus composed, was then 
and there under the care, management, government, and di- 
rection of two certain servants of said defendant, one of 
which was called a condnetor, and the other an engineer ; 
who were then and there directing and propelling the said 
freight train, by the agency of steam, upon and along the 
railroad possessed and owned by the defendant, running at, 
to-wit, through the said city of Greenville, and through the 
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said county of Butler ; and, in their directing and propelling 
the said freight train, the said servants of defendant were 
engaged in and about the business of the defendant, to-wit, 
on the day and year aforesaid, and in the city of Greenville, 
and county ot Butler aforesaid: Nevertheless, the said de- 
fendant, then and there, by its said servants and employes, 
so carelessly, neyligently, unskillfully and improperly drove, 
governed, moved and directed the said freignt train, that by 
and through the carelessness, negligence and improper con- 
duct of the said defendant, by its servants and employes in 
that behalf, that the said cars, or some of them, attached to 
the locomotive of said freight train, then and there ran up- 
on and against the person of plaintiff with great force and 
violence, and thereby knocked and threw him to and upon 
the ground with great force and violence; and the said 
plaintiff was, by means of the several premises aforesaid, 
then and there greatly bruised and hurt, and had one of his 
arms badly fractured and crushed, so that it became and was 
necessary to have it amputated,” &ce. 

The defendant demurred to this count, “in short by con- 
sent,’ assigning the following as grounds of demurrer: 
“1. The said count fails to show that it was the duty of the 
employes, who are alleged to have been in view of the acci- 
dent complained of, to prevent it, or that they could have 

revented it by the use of due diligence. 2. Said count 
ails to set forth facts which would render the defendant re- 
sponsible in this action: the averments as to negligence are 
mere legal conclusions, and not warranted by the facts 
stated. 3. Said count does not show that any of defend- 
ant’s servants, for whose acts defendant was responsible in 
that behalf, were negligent, other than by the statement of 
legal conclusions. 4. And to the whole complaint, because 
it does not show such a state of facts as will entitle the 
plaintiff to recover. 5. To the whole complaint, and each 
count thereof, because the allegations thereof show that the 
injury complained of was caused by the plaintiff’s negli- 
gence.” The court overruled the demurrer, and the defend- 
ant then filed a special plea, averring “that plaintiff's said 
claim for damages was not presented in writing, within sixty 
days after it accrued, to the president, treasurer, superin- 
tendent, or any depot-agent of the defendant, and that suit 
was not brought thereon within sixty days after the claim 
accrued.” The court sustained a demurrer to this plea, and 
the defendant then pleaded not guilty; on which plea issue 
was joined, and a trial had; or, as the bill of exceptions 
states, “the parties joined issue on the plea of not guilty, 
and of contributory negligence by plaintiff.” 


Von. LXv, 
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On the evidence adduced on the trial, as set out in the bill 
of exceptions (but which it is not necessary to state), the 
court charged the jury, “ among other things,” as follows; 
“Tf the jury find; from the evidence, that the plaintiff was 
only about six years old, and that, at the time he got on the 
cars, if he did so, he was too young to have an appreciative 
sense of the danger, but was actuated by a mere childish 
desire to ride upon the cars, without being sensible of the 
danger to which he was exposed, then he would not be 
chargeable with contributory negligence ; which facts the jury 
‘must determine, by the evidence, for themselves.” To this 
charge the defendant excepted. 

The charge of the court, and its rulings on the pleadings, 
as above stated, are now assigned as error. 


Hersert & BvELL, for thefappellant. 


GaMBLE & BOLLING, contra. 


SOMERVILLE, J.—It has been settled by this court, and 
the proposition is otherwise well supported by authority, 
that “contributory negligence” is regarded as a defense 
which must be sustained by satisfactory evidence ; and the 
absence of reasonable care and caution on the plaintiff's 
part need not be averred by him in the declaration or com- 
plaint, nor proved by him in the first instance.— Lailroad Co. 
v. Shearer, 58 Ala. 672; Gov. St. Railroad v. Hanlon, 53 Ala. 
70; Railroad v. Gladmon, 15 Wallace, 401 ; Hoyt v. Hudson, 
41 Wis. 105 (22 Amer. Rep. 714). 

2. The averment of negligence in the complaint is made 
with a proper degree of certainty, under the liberal rules of 
pleading recognized by the Code (§ 2978). As said by 
Strong, J., in Leach v. Bush, 57 Ala. 145 (154), “ when the 
gravamen ot the action is the alleged non-feasance or mis- 
feasance of another, as a general rule it is sufficient if the 
complaint aver the facts out of which the duty to act 
springs, and that the defendant negligently failed to do and 
perform, &c. It is not necessary to define the quo modo, or 
to specify the particular acts of diligence he should have em- 
ployed in the performance of such duty.”-——Mobile & Ohio 
R. R. Co. v. Williams, 53 Ala. 595; Railroad Co. v. Waller, 
48 Ala. 459. 

3. An averment in a demurrer, that the complaint “ does 
not show such a state of facts as will entitle the plaintiff to 
recover,” is a general demurrer, specifying no particular in 
which the complaint fails to set forth a substantial cause of 
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action, and avails nothing, therefore, under the statute. 
Mayor v. Coleman, 58 Ala. 570. 

The several grounds of demurrer to the first count of the 
complaint were, for the foregoing reasons, properly overruled. 

4. It has been held by this court, in Nicholson v. Mobile 
«& Montgomery R. R. Co., 49 Ala. 205, that the limitation of 
sixty days, prescribed by section 1700 of the Code, within 
which claims for damages against railroad companies must 
be presented or sued on, does not apply to injuries to the 
person, and that, as tosuch claims, the statutory limitation 
of an action thereon is one year. Our doubts as to the cor- 
rectness of this decision are not sufficiently strong to induce 
us to depart from it. The doctrine of stare decisis forbids 
vacillation in judicial decisions, without satisfactory and 
cogent reasons. There was no error in sustaiuing the demur- 
rer to the plea presenting this defense. 

5. The rules of law in regard to the negligence of an 
adult, and of an infant of tender years, are quite different. 
A child cannot be required to exercise as much care and 
caution as a person of mature years, but only so much as 
may be reasonably expected of one of his age and capacity, 
a matter to be determined by the peculiar circumstances of 
each case. On the contrary, ordinary neglect as to a person 
of full capacity, might be gross negligence as to a child. 
Kerr v. Forgque, 54 lll. 482; failroad Co. v. Gladmon, 15 Wall, 
401; Smith v. O'Connor, 48 Penn. St. Rep. 218; Government 
St. R. R. v. Hanlon, 52 Ala. 70; Shearman & Red. Neg. 
$$ 43-44, 49; Wharton’s Law Neg. §$ 309-310. 

The charge given by the Circuit Court, we think, recog- 
nized this principle, and was proper. 

The judgment is affirmed. 


Lehman Brothers v. McQueen. 
Bill in Equity for Foreclosure of Mortgage, and Account. 


1. Revision of chancellor's decree, —Oa appeal from the final decree in a chan- 
cery cause, whether the question for revision is upon matter of law or matter 
of fact, the decree must stand, unless it clearly appears to be erroneous. 

2. Burden and sufficency of proof.—In the consideration of questions de- 
pending upon conflicting evidence, it is important to bear in mind upon which 
party lies the burden of proof, which always rests upon him who affirms the 
existence of the disputed fact, or claims a right or benefit under it ; and if the 
evidence is equally balanced, or leaves the mind in a state of doubt and uncer- 
tainty, the issue must be decided agaiust him. 

Vou. LXV. 
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3. Payments to mortgagee, after notice of transfer.—When a mortgage is 
transferred as collateral security, and notice of such transfer is given to the 
mortgagor, payments subsequently made by him to the mortgagee are at his 
* own peril; and when he claims a credit for them, under a bill to foreclose 
by the transferrees, he assumes the .burden of proving they were,made by 
authority of the trausferrees. 

4. Verbul admissions and declarations.—Verbal admissions or declarations, 
made by a party in interest, are competent evidence against bim ; but they 
must be received with great caution, being evidence in its own nature unsat- 
isfactory, and their value as evidence depends greatly upon their consistency 
with other evidence not subject to like infirmities. 


AppEaL from the Chancery Court of Lowndes. 
’ Heard before the Hon. H. AusTm.. 

The bill in this case was filed in February, 1877, by Leh- 
man Brothers (a pertuership doing business in the city of 
New York), Lehman, Abraham & Co. (a partnership doing 
business in New Orleans), and Lehman, Durr & Co. (a part- 
nership doing business in Montgomery, Alabama), against 
John G. MeQueen, and the partners composing the firm of 
Moore, Waldman «& Co., a partnership doing business in the 
city of Montgomery ; and sought the foreclosure of a mort- 
gage, which said McQueen had executed to Moore, Waldman 
& Co., for advances to make a crop during the year 1874, and 
which the mortgagees afterwards transferred, as collateral 
security, to the complainants. The complainants below are 
the appellants, and they here assign as error the allowance 
by the chancellor, on the statement of the account, of certain 
payments claimed by McQueen to have been made by him to 
Moore, Waldman & Co. after notice of the assignment. 


Cropron, Hersert & CHaMBeErs, for the appellants. 
° 
CLEMENTS & ENocus, and Grrarp Cook, contra. 


BRICKELL, C. J.—The assignments of error involve no 
other question than the propriety of the decision of the 
chancellor upon matters of fact. An appellate court is 
reluctant to disturb the findings of fact made by a primary 
court. When, however, the duty of revision lies within its 
jurisdiction, it must be performed in view of the settled 
rules and principles of Jaw. If a primary court is charged 
with the duty of ascertaining and determining matters of 
fact, dependent in any degree upon the viva voce examination 
of witnesses, without the aid of a jury, there are obvious 
reasons for attaching to its findings much of the force and 
effect of a verdict of a jury, which is not interfered with, 
unless shown to be plainly erroneous. That rule can not be 
applied to the decision of a chancellor, who decides wholly 
on evidence in writing, which, in the same form, and under 
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the same circumstances, is presented to the appellate court. 
Whether a judgment or decree is assailed for error of law, 
or of fact, the presumption of correctness is indulged, and it 
must be removed by the party complaining. It is not enough 
that it may not appear clearly that the sentence of the 
inferior tribunal is right, for then it is protected by the pre- 
sumption: it must clearly appear that it is erroneous, or it 
must stand. In this respect, there is no distinction between 
the decrees of a chancellor, whether the question for revision 
is upon matter of law, or of fact.— Marlowe v. Benagh, 52 Ala. 
113; Rather v. Young, 56 Ala. 94. 

The matter of dispute between the parties is, whether 
McQueen shall be allowed credits on the mortgage debt, for 
cotton delivered by him to Moore, Waldman & Co., in 1874, 
and in 1875, and for six hundred dollars, he alleges he paid 
to them, on 17th March, 1875. The chancellor allowed the 
credits, in view of all the evidence. 

In the consideration of all questions of this character, 
dependent upon conflicting evidence, it is important to 
inguire, and bear in mind, upon which party lies the barden 
of proving the disputed fact. For, when the law casts the 
burden of proof upon a party, if he does not offer evidence 
of the fact, for all the purposes of the particular case, the 
non-existence of the fact must be assumed.— Douglass v. 
Eason, 36 Ala. 687. Or, if the evidence in reference to the 
fact is equally balanced ; or, if it does not generate a rational 
belief of the existence of the fact, leaving the mind ina 
state of doubt and uncertainty, the party affirming its exist- 
ence must fail for want of proof.—Lindsay v. Perry, | Ala. 
203; Brandon v. Cabaniss, 10 Ala. 155; May v. Williams, 
27 Ala. 269; Harris v. Bell, Ib. 520. The burden of proving 
a disputed fact rests, in all cases, upon the party affirming 
its existence, and claiming to derive right and benefit from it. 
A plaintiff is bound to make good his case, so far as it is 
denied by the defendant ; but, when a defendant seeks to 
avoid a clear right of the plaintiff, because of some indepen- 
dent fact, the existence of which he affirms, the law casts 
upon him the burden of proving it, if it becomes matter cf 
dispute. A plaintiff proves the existence of a debt, which 
the defendant claims to have paid. In the first instance, 
proof of the debt would rest upon the plaintiff,ifit was denied; 
and if his evidence was insufficient, he would fail for want 
of proof. But, the debt being proved, the burden of prov- 
ing payment rests upon the defendant ; and if his evidence 
is insufficient, he would fail for want of proof. 

There is no room for doubt, and so it was found and 
declared by the chancellor, that on the 10th August, 1874, 
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Lehman, Durr & Co., for themselves and the other appel- 
lants, became the holders«f the mortgage, as collateral 
security for debts of the mortgagees, Moore, Waldman & Co., 
maturing at different periods in the year 1875. It is a fact 
about which there is no dispute, that of the transfer, the 
mortgagor, McQueen, had notice in August, 1874, before he 
made any the payments to Moore, Waldman & Co., for 
which credit is now claimed. The rights and equities of the 
transferrees attached fully, when notice of the transfer was 
given to McQueen. By no subsequent dealings or transac- 
‘tions with the mortgagees, could he acquire rights which 
would impair the rights and equities of the transferrees. 
All such dealings were at his own peril, and in subordination 
to the prior right and equity of the transferrees, of which 
he had notice. A right to protection in the payments to the 
mortgagees, made after notice of the transfer, is claimed, 
because, as is averred, they were authorized by Durr, one of 
the transferrees. Whether the authority was given, is the 
disputed matter of fact. That the burden of proving it 
rests on McQueen, is apparent. The existence of the 
authority is an independent fact, affirmed for his protection, 
in avoidance of the clear and established right of the appel- 
lants. Without proof, its existence can not be admitted or 
assumed. 

The only direct evidence of the fact is found in the depo- 
sition of the mortgagor. Admitting having received the 
notice of the transfer given him by letter on the 12th 
August, 1874, he states that he was induced by it, when 
ready to make the first delivery of his crop of cotton grown 
in 1874 (which was covered by the mortgage), to offer to 
deliver to the transferrees; and that he did propose the 
delivery to Durr, who said to him: “ Turn it over to Moore, 
Waldman & Co., they have arranged their matter with us, 
and are as good as they ever were; we are amply secured, 
over and above your paper.” The verbal admissions or 
declarations of a party in interest are competent evidence 
against him; but we are constantly admonished that they 
must be received with great caution, and that the value of 
evidence of them depends greatly upon its consistency with 
other evidence not subject to its infirmities. When there is 
no reason to apprehend fabrication, there is such danger of 
mistake, or imperfection, in the repetition of the mere oral 
statements of another—so much of uncertainty as to the 
clearness with which his meaning was expressed, or whether 
he was understood by the witness as he intended to be under- 
stood, that in its own nature the evidence is unsatisfactory. 
Garrett v. Garrett, 29 Ala. 439; Wittick v. Keiffer, 31 Ala. 
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199. Intentional misrepresentation, there was no reason or 
motive inducing Durr to make ; and it is certain, if he made 
the statements imputed to him, they were not only adverse 
to his interest, but were in fact wholly untrue. No one of 
the debts of Moore, Waldman & Co., for which the mortgage 
was held as security, had matured at the time it is said he 
made these statements, or would mature earlier than the 
succeeding February. The time the statements were made 
is identified, as that of the first delivery of cotton, which is 
shown to have been on the 2d September, 1874, but twenty 
days after notice of the transfer of the mortgage had been 
9s and twenty-two days after the transfer was perfected 

y the delivery of the mortgage. Without intending to 
impute intentional fabrication, it must be said, it is highly 
improbable, in view of the facts shown clearly, that Durr 
could have made the statement. There is more probability 
that the memory of the mortgagor is at fault, and he is now 
innocently attributing to Durr statements which may have 
been made to him by one or the other of the mortgagees, 
with whom he seems to have had continuous, confidential and 
intimate business relations. The statement, in itself, in its 
entirety, indicates that it would more probably have pro- 
ceeded from them, than from a creditor who had just com- 
pounded large debts with them at twenty-five cents on the 
dollar. They would more probably declare to a customer, 
whose business they were anxious to retain, that ‘hey were as 
good as they ever were, than would a creditor in Durr’s condi- 
tion, with no motive to speak of their present condition on 
any terms. 

There are other facts which are shown clearly, with which 
there is much difficulty in reconciling this evidence. The 
mortgagor knew, in March, 1875, that the mortgage remained 
in possession of Lehman, Durr & Co. He then obtained 
from them an advance of money; Moore, Waldman & Co. 
waiving the priority of the mortgage to that extent, in favor 
of a mortgage he then executed for the advance. The 
waiver was necessary, to protect the transferrees, by whom 
the mortgage was held as collateral security. He makes no 
inquiry why the mortgage remains in possession of Lehman, 
Durr & Co, though he had been informed the debts of 
Moore, Waldman Co., for which it was originally a security, 
had been arranged. Nor does he inquire whether he has 
received on it the credits now claimed, for the cotton 
delivered in 1874. He continues his dealings with Moore, 
Waldman & Co., until they became insolvent, with full 
knowledge of the fact the mortgage is not in their possession, 


but in the possession of the transferrees; not ceasing these 
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dealings until a few days before the last notice of the trans- 
fer is traced to him. Then, for the first time, he asserts to 
the transferrees that the mortgage is paid, or about liquidated. 

On the other hand, there are circumstances indicating a 
want of diligence by the transferrees in asseriing and main- 
taining their rights, which are not satisfactorily explained. 
They made no effort to obtain the crop of cotton of 1874, 
covered by the mortgage, and apply it in payment of the 
mortgage debt; nor any inquiry as to what disposition was 
made of it. It may be, this passiveness resulted from the 
nature of their claim to the mortgage—that it was held by 
them as collateral security only, for debts no one of which 
matured earlier than February Ist, 1875, and the others at 
later periods. They had given the mortgagor notice of the 
transfer, protecting him from any claim or demand of the 
mortgagees ; leaving their want of diligence a matter of con- 
cern only as between themselves and the mortgagees. A 
fair inference can not be drawn from this fact, in view of the 
other evidence, that they knew of and assented to the 
delivery of the cotton to the mortgagees, or that payment of 
the debts was or should be made to them. 

The, result is, to say the least, that the whole evidence 
leaves it in doubt and uncertainty, whether the transferrees 
authorized or assented to the payments claimed to have been 
made on the mortgage debt, to the mortgagees. The law 
then declares that the defense, depending wholly upon this 
fact to avoid a clear right of the appellants, must fail. 
“Whatever facts are necessary to be established—whether 
by the plaintiff, to give him a right to recover, or by the 
defendant, to sustain his defense—must be proved.” It can 
not be said there is proof, when the evidence fails to generate 
a rational belief of the existence of a disputed fact.— Moy v. 
Williams, supra ; Brandon v. Cabaniss, supra, The error of 
the chancellor lies in not applying the rule of law, demand- 
ing from a party on whom rests the burden of proof satis- 
factory evidence of the disputed fact affirmed by him, to 
avoid rights which are clearly shown. 

The decree of the chancellor must be reversed, and the 
cause remanded for further proceedings in conformity to this 
opinion. 
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Starke v. Wilson. 


Creditors’ Bill in Equity to subject Lands Devised. 


Fil. Devise of lands ‘after payment of debts.”—Under the doctrine established 
by the courts of equity in England, a bequest or devise of property, *‘ after 
the payment of debts,” is an implied charge of the debts upon the property ; 
but this doctrine is not recognized with us, since our statutes expressly charge 
the whole of the property with the payment of debts. 

2. Slatute of limitations as to trust for payment of debts. —'To take a debt out 
of the operation of the statute of limitations, as against lands devised, even 
under the English doctrine, there must be a specific charge, or an express 
trust ; and that is the doctrine established by the later decisions of this court, 
which overrule, as to that point, the case of Darrington v. Borland, 3 Porter, 10. 

3. Judgment against personal representative ; effect as against heir or devisee. 
A judgment against the personal representative, on a debt contracted by the de- 
cedent, does not estop the devisee from setting up the statute of limitations, in 


defense of a suit in equity to subject the devised lands to the payment of 
the debt. 


4. Partial payment by executor, who is also devisee.—-A partial payment by a 
s ole executor or administrator prevents the ranning of the statute of limita- 
tions, as against the personal assets ; but, under the operation otf the statute of 
frauds (Code, § 2121), it would not have that effect as against his interest in 
lands devised. 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Avsriit. 

The bill in this case was filed on the 16th September, 1878, 
by Mrs. Caroline R. Starke and the personal representative 
of Mrs. Olivia McDonald, deceased, as creditors of Frederick 
S. Raoul, deceased, in behalf of themselves and all other 
creditors who might come in, against the administrator de 
bonis non of said F. S. Raoul, together with his widow and 
children, who were also the devisees under his will, and 
several other persons claiming under them; and sought to 
reach and subject to the satisfaction of judgments, obtained 
by the complainants respectively against said administrator 
de bonis nun, lands devised by the testator to his widow and 
children, and by them conveyed to the other defendants. 
The testator died, as the bill alleged, in April, 1870; and his 
last will and testament, which was executed on the lst March, 
1870, was duly proved and admitted to record, in the Probate 
Court of Montgomery county, on the 10th day of June, 1870, 
and letters testamentary thereon granted to his widow, Mrs. 
Mary Grace Raoul. The testator’s will, a copy of which was 
made an exhibit to the bill, contained the following pro- 
visions : “ After the payment of all my just debts, I give and 
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bequeath unto my beloved wife, Mary Grace Raoul, the 
whole of my estate, of whatever kind, both real and personal, 
for her sole use and enjoyment, for and during her natural 
life ; and it is my will, after her death, that my said estate 
shall be equally divided, share and share alike, between my 
two children, Thomas Couper Raoul and Caroline Theus 
Raoul; and I do hereby appoint and constitute my beloved 
wife, Mary Grace Raoul, the executrix of my estate, without 
bond, or security of any sort.” At the time of his death, as 
the bill alleged, the testator was indebted to Mrs. Caroline 
R. Starke, one of the complainants, “in the sum of $3,850, 
which was evidenced by promissory note made January Ist, 
1864, and payable January Ist, 1865,” on which several par- 
tial payments were credited; “and said Raoul’s estate is 
justly indebted to the estate of said Olivia McDonald, in the 
sum of $1,007.35, with interest, which said claim is due and 
unpaid.” Mrs. Raoul resigned the office of executrix, on the 
2d November, 1876; and letters of administration de bonis 
non, with the will annexed, were granted on the 3d Novem- 
ber, 1876, to M. A. Baldwin. On the 11th December, 1876, 
the personal representative of Mrs. McDonald recovered a 
judgment on her debt, against M. A. Baldwin, as such admin- 
istrator; and Mrs. Starke recovered a judgment against him 
on her debt, for $4,000, on the 7th March, 1878; and these 
are the judgments, satisfaction of which was sought by the 
bill, out of the lands devised, under an allegation of a defi- 
ciency of personal assets. 

An amended bill was filed, containing the following allega- 
tions, as to partial payments made on these debts: “Com- 
plainant C. R. Starke further shows and alleges, that on the 
lst day of July, 1866, said testator made a payment of $225 
on the debt evidenced by said promissory note, which was 
duly entered, by his direction, as a credit on said note, at 
the time of said payment; that on the 1st day of July, 1867, 
said testator made another payment on said debt, of the sum 
of $225, which amount was duly entered as a credit on said 
note at said time; that on the Ist day of July, 1868, said 
testator made another payment on said debt, of the sum of 
$225, which was duly entered as a credit on said note at said 
time ; that on the Ist day of July, 1869, said testator made 
another payment on said debt, of the sum of $150, which 
amount was duly entered asa credit on said note ; that on or 
about the 15th August, 1872, the widow of said testator, who 
was a devisee under the will, and the duly appointed and 
legally qualified executrix of his said will, paid.to your 
oratrix the sum of $200, as a part payment of the debt evi- 
denced by said promissory note, which said payment was a 

(37) 
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credit entered thereon ; and that on or about the 3d day of 
August, 1873, said executrix paid your oratrix the sum 
of $100, as a part payment on the debt evidenced by said 
note. And your orator R. T. McDonald shows and alleges, 
that various payments were made, at various times, by said 
testator, on the debt due to his said intestate, Mrs. Olivia 
McDonald; and that the executrix of said testator’s last will 
and testament made various payments thereon, the last of 
which was made on or about the 15th October, 1874.” 

The conveyances which the bill sought to set aside were : 
1. A deed dated the 13th March, 1875, by which the said 
devisees conveyed a part of the lands, therein particularly 
described, to John B. Scott, as trustee, for the benefit of 
James G. Freeny and others, creditors of said testator, who 
had obtained judgments on their debts, and who, as the deed 
recited, had entered satisfaction of their judgments in con- 
sideration of the execution of the deed. 2. A deed dated 
April 8th, 1871, by which said devisees conveyed a portion of 
the lands to John Wilson, who was alleged to have had 
notice of the liability of the lands to the outstanding debts 
of the estate. 3. A deed by which Scott, as trustee, conveyed 
another portion of the lands to said Wilson. Copies of these 
deeds were made exhibits to the bill, but the last two are not 
included in the transcript. A further notice of these deeds 
is unnecessary, under the view taken of the case by this court. 
Wilson and Scott were joined, with the administrator and 
devisees, as defendants to the bill. The prayer of the bill 
was, that the conveyances might be set aside, and the lands 
subjected to the satisfaction of the complainants’ judgments ; 
that an account be taken of the rents and profits for which 
Scott and Wilson might be liable; that the administration of 
the estate be removed into the Chancery Court, and there 
settled ; and for other and further relief. 

The chancellor sustained a demurrer to the bill, on the 
ground that the claims were barred by the statute of limi- 
tations of six years, and dismissed it; and his decree is 
now assigned as error. 


Grorce F. Moors, and E. A. Granam, for the appellant, 
cited Cook v. Boykin, 61 Ala. 472; Stewart v. Montgomery, 
23 Penn. St. 410; Lashlee v. Jacobs, 9 Humph. 718; Eckhert 
v. Triplett, 48 Ind. 174; Teague v. Corbett, 57 Ala. 543 ; Free- 
man on Judgments, § 163. 


Sarre, & Graves, for the appellees.—A judgment against 
the administrator is not evidence against the heirs.—Dar- 
rington v. Borland, 3 Porter, 38; Bond’s Heirs v. Smith, 2 Ala. 


Vou. Lxv. 
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660; Pharis v. Leachman, 20 Ala. 676; Steele v. Steele’s Adm’r, 
64 Ala. 438. A promise by the administrator does not 
remove, as against the heir, the bar of the statute of limita- 
tions.— Bond v. Smith, supra; Mooers v. White, 6 Johns. Ch. 
360; Teague v. Corbett, 57 Ala. 543. The language of the 
will does not take the case out of the statute of limita- 
tions.—Carrington v. Manning, 13 Ala. 623 ; Stecle v. Steele’s 
Adm’r, supra. 
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SOMERVILLE, J.—The statute of limitations is fatal to 
the claims of each of the complainants in this case. 

The language of the testator, Raoul’s will, by which he 
gave and bequeathed all of his estate to his wife and two 
children, “ atter the payment of all his just debts,” accord- 
ing to the prevailing doctrine of English equity jurispru- 
dence, would create a charge by implication, though not a 
specific charge, on the lands which went into possession of 
the devisees under the will—2 Story’s Eq. Jur. § 1246; 
Steele v. Steele’s Adm’r, at the last term ; Lewis v. Ford, at the 
present term. “ But,” as said by this court in Lewis v. Ford, 
supra, “this doctrine is not recognized as being of force 
in this State, having been held to be opposed to the spirit 
and policy of our statutes, which expressly charge the whole 
property of every decedent with the payment of his debts, 
and vest the Probate Court with plenary power for subjecting 
such property to their speedy satisfaction. There is, there- 
fore, no such lien or charge created by the will, as to arrest 
the running of the statute of limitations. No charge, raised 
by implication, would have operated to do so, even under 
the English doctrine. To take the debt in question out of the 
operation of the statute, it would require in the will words 
creating a specific charge, on an express trust.” 

The opposite doctrine, announced in the 12th head-note of 
Darrington v. Borlund, 3 Por. 10, is not in harmony with the 
eases above cited, or that of Carrington & Co. v. Manning's 
Heirs, 13 Ala. 611; and tlrat case, to this extent, is over- 
ruled. 

The fact that these claims, for the enforcement of which this 
bill is filed, have been reduced to judgment against the ad- 
ministrator de bonis non of Raoul’s estate, does not preclude 
the appellees from setting up the defense of the statute of 
limitations. These judgments are not binding on devisees 
under the testator’s will, because they “ were not parties to 
the suits, could not offer testimony, or adduce evidence in 
opposition to the claims, nor appeal from the judgments.” 
Garnett v. Macon, 6 Call, 308. Such a judgment is, at most, 
only prima facie evidence against other creditors, heirs, de- 
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visees, or distributees, throwing on the latter the onus of 
— the lack of justness in the demand on which it may 

founded.— Teague v. Corbett, 57 Ala. 529; Freeman on 
Judgments, § 163. And while, in this State, the principle is 
recognized, that a promise made by a sole executor or ad- 
ministrator, to pay the debt of a testator or intestate, or a 
partial payment actually made, prevents the running of the 
statute of limitations, so far as to subject the personal assets, 
it is well settled, that real estate, descending or devised, can 
not be rendered liable by such promise or payment. If the 
payment of such a debt is claimed from real assets, the heir 
or devisee may show that the debt, on which the judgment 
was founded, was barred by the statute at the time when 
suit was instituted thereon against the personal representa- 
tive.— Townes v. Ferguson, 20 Ala. 147; Bond v. Smith, 2 Ala. 
660 ; Teague v. Corbett, supra; Freeman on Judg. § 163. 

It is insisted by appellant’s counsel, that, inasmuch as 
Mrs. Raoul was a devisee, as well as executrix, and took 
under the will a life-estate in the lands devised, a payment 
made by her ought to bind her interest in these lands. This 
argument fails in soundness, however, for the reason, that 
the debts, on which she made the payments, were not hers, 
but those of her testator; and to hold her bound in any 
way, without a written agreement or memorandum, sub- 
scribed by her as the party sought to be charged therewith, 
is prohibited by the statute of frauds.—Code (1876), § 2121. 
And, in Hester & Wesson, 6 Ala. 415, it was held, that even a 
special promise made by an administratrix, though in writing, 
would not be binding on her individually, without a new 
consideration for the promise. 

The case of Boykin v. Cook, 61 Ala. 473, is unlike this. 
There, the devisee was held bound by the judgment, on the 
ground that he was also the defendant’in the judgment, as well 
as executor. In this case, the judgment is not against Mrs. 
Raoul, the devisee sought to be charged, but against Bald- 
win, the administrator de bonis non, between whom and her- 
self there was no privity whatever. 

This view of the case renders it unnecessary to consider 
the other questions raised by the assignments of error. 

The decree of the chancellor in sustaining the demurrer 
is free from error, and is affirmed. 


Stone, J., not sitting. 
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Dickinson v. Conniff. 


Billin Equity to enforce Charge upon Trust Estate, under Con- 
tract with Trustee. 


- 1. Contracts with trustees ; when enforced against trust estate. —The contracts 
of trustees, though for the benefit of the trust estate, impose upon them a 
personal liability only, in the absence of statutory provisions to the contrary ; 
but, when the trustee is also one of the beneficiaries of the trust estate, 
the person who has rendered services for the estate at his instance, and has 
obtained a judgment at law against him, with an execution thereon returned 
unsatisfied, may, by bill in equity, reach and subject his interest in the 
trust estate, 

2. Trustee's power to erect improvements.—The principle is well settled, that 
a trustee may make necessary repairs, and should always be reimbursed for the 
cost of necessary improvements rendering permanent benefit to the trust 
estate, unless prohibite’, either expressly, or by clear implication, by the 
terms of the instrument creatiny the trust ; but, when a testamentary trustee, 
being the testator’s widow, is authorized and directed to keep his estate 
together in her possession, and to apply the rents and profits to the support of 
herself aud children, until the youngest attains its majority, with power to sell 
and reinvest in other property, she has no power to erect permanent improve- 
ments on a vacant lot, to the extent of four times its value. 


AppEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. AUsTILL. 

The bill in this case was filed on the 13th May, 1878, by 
John P. Dickinson, against Mrs. Frances Conniff, the widow 
of Patrick Conniff, deceased, and her several children; and 
sought to subject certain trust property, held by the defend- 
ants under the will of said Patrick Conniff, or the rents, 
income and profits thereof, to the satisfaction of a debt due 
to the complainant for buildings erected by him, under a 
contract with Mrs. Conniff, on a vacant city lot in Montgomery 
belonging to the estate. The will of said Patrick Conniff, 
which was duly admitted to probate in August, 1870, and a 
copy of which was made an exhibit to the bill, contained the 
following’ provisions: “It is my will that my estate may be 
kept together, in the possession of my wife, and that the 
interest, rents and profits, arising out of it, shall be used for 
the support of my wife and children, and education of m 
younger children, until my youngest child, then living, shall 
arrive at the age of twenty-one years, unless my wife shall 
marry again;” and in the event of her marriage, she was to 
have a child’s part of the estate. “I further direct that, if 
my youngest child, then living, arrive at the age of twenty- 
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one during the life-time and widowhood of my wife, then, and 
in that event, I will that one half of my estate shall be divided 
and distributed amongst my children in equal parts; and in 
case any of my children should die before that time, leaving 
a child or children surviving, such child or children shall 
take, on said distribution, what would have been the deceased 
parent’s share ; and the remaining half of my estate shall 
continue in the possession of my wife, the rents and profits 
to be used for the support of her and such children as 
remain with her after that time, until her death or marriage ;” 
and on her death or marriage, the residue of the property 
was to be divided as before. The testator appointed his wife 
and son-in-law, J. J. Kane, as the executors of his will, and 
provided that, on the approaching death of either, they 
should elect a successor, wno should have equal power with 
the original executors; and another clause of the will con- 
ferred on the executors “ power to sell any part of the prop- 
erty, when in their judgment it would be for the interest of 
the estate, at public or private sale, and invest the proceeds 
thereof in other property, or in such manner they may deem 
most to the interest of the estate.” 

Neither of the executors ever qualified, nor were any letters 
of administration granted on the estate; but it was alleged 
that Mrs. Conniff took possession of the property as trustee, 
and was in possession when the bill was filed, receiving the 
rents and profits. It was alleged, also, that the property of 
the estate was worth about $30,000, consisting of valuable 
real estate in Wetumpka, a tract of land in Iowa, and two city 
lots in Montgomery, on one of which the family residence 
was situated, while the other was vacant; that the com- 

lainant made a contract with Mrs. Conniff, during the year 

872, to furnish the materials and erect a dwelling-house 
and kitchen on the vacant lot, at the ‘price of about $2,200 ; 
that he built the house according to the terms of the con- 
tract, and received from Mrs. Conniff partial payments about 
$1,400; that he obtained a judgment against her for the 
balance, $891, in December, 1877, on which an execution was 
issued, and returned “ No property found”; that the value 
of the vacant lot was $500, while with the improvements it 
was worth $2,500, and its annual rental $300. “The prayer of 
the bill was, “that said lot be subjected to the payment of 
complainant’s said judgment, and costs thereon,” and for 
general relief; and by an amended bill it was further prayed, 
“that said real estate may be taken charge of by this court, 
and the rents, income and profits thereof, after payment of 
taxes and city assessments, be applied to the payment of 


complainant’s said debt.” 
VoL, LXV. 
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The chancellor sustained a demurrer to the bill, and dis- 
missed it; and his decree is now assigned as error. 


R. M. Wriu1amson, for the appellant. 
Sayre & GRAVES, contra. 


SOMERVILLE, J.—The equity of the bill in this case 
depends, mainly, upon the determination of one question ; 
and that is, whether the improvements made by Mrs. Con- 
‘niff, as trustee under her husband’s will, upon a vacant lot in 
the city of Montgomery, were of such a character, and made 
under such circumstances, as to constitute, in her behalf, 
a charge on the trust property so improved, or on its rents 
and profits. It may be conceded, that if she is entitled to 
reimbursement, her equity may be subjected to the satisfac- 
tion of appellant’s judgment, in as much as she has been, as 
shown by the averments of the bill, pursued to insolvency in 
a court of law,—the remedy thus afforded being in the nature 
of an equitable garnishment. 

The principle is well settled, both in this State and else- 
where, that the contracts of trustees, executors, administra- 
tors and guardians, apart from statutory provisions to the 
contrary, impose upon them a personal liability merely. The 
creditor, so contracting, must took to them alone for pay- 
ment ; and if the contract is made under the authority of 
the trust, or in obedience to its duties, they, as trustees, can 
look to the trust estate for reimbursement by the beneficiaries 
in a court of equity.—Bailey v. Mundin, 58 Ala. 104; Sanford 
v. Howard, 29 Ala. 684; Jones v. Dawson, 19 Ala. 672; 
2 Perry on Trusts, $ 485 ; Law of Trusts, Tiff. & Bull., 583; 
Code (1876), $ 3747. 

The will of the testator, in this case, obviously constitutes 
his wife a trustee, authorizing his estate to be “kept 
together” in her possession, and the rents and profits to be 
appropriated for the support of herself and children. Power 
is also conferred to sell the trust property, and re-invest the 
proceeds in other property, at discretion. In 1872, she made 
a contract with Dickinson to construct a dwelling-house, 
with four rooms, and a kitchen, upon a vacant city lot, a part 
of the trust property,—he furnishing the lumber and other 
material. The lot was worth $500, and the cost of the 
improvements was about $2,200. The value of the lot, as 
improved, is averred to be $2,500, and its rental value $300. 
The bill seeks to subject either the property or the rents to 
an unpaid balance of about $900 on complainant’s judgment. 

We do not think the complainant was authorized, under 


*. 
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these circumstances, by the terms of the trust, to make the 
improvements in question ; and she can not, therefore, claim 
reimbursement for them. It is said in Perry on Trusts, vol. 
2,$ 526: “If the trustees have the possession, control and 
management, they may make necessary repairs; but, without 
some general or special authority, they can not enter upon 
large improvements.” The principle is thus stated in Hill on 
Trustees, * 429: “Trustees, who are invested with general 

wer of management, will be justified in laying out money 
in the repairs and improvement of the property, such as 
draining, building farm-houses, &c., manuring, and other 
similar works. But, without any general authority, or a 
special power, they would run the risk of having the pay- 
ments disallowed, if they ventured to make such an applica- 
tion of trust funds.” And again, in Lewin on Trusts and 
Trustees: “A trustee, clothed with a trust to manage real 
estates for the benefit of a person absolutely entitled, but 
incapable from infancy or otherwise to give directions, may 
make repairs. But he must not go beyond the necessity of the 
case, as by ornamental improvements, or the expense will 
not be allowed.” 

These general principles are illustrated, in their appro- 
priate application, by the adjudged cases. In Green v. 
Winter, 1. John. Ch. 27 (7 Amer. Dec. 475), a trustee was 
authorized to sell land, to raise money to pay off the incum- 
brances, &c. He, in the best faith, cleared land, and con- 
structed houses and mills upon the trust property. For 
these expenditures he was refused allowance, on the ground 
that they were not within the purview of the trust. It 
was said by Chancellor Kenr: “ To tolerate such wide 
deviations from the nature and terms of the trust, would be 
creating a most dangerous precedent. It would be placing 
trust property in the greatest jeopardy, and, perhaps, incum- 
bering it with burdens too grievous to be borne.” He further 
added, that “it is the established doctrine, that a trustee 
can only be allowed for necessary expenditures” ; citing, in 
support of the proposition, Fountain v. Pellet, 1 Ves. jr. 537. 

In Wykoff v. Wykoff, 3 Watts & Serg. 481, the court 
refused to allow a trustee for improvements, on the ground 
that they “were not such as were necessary to the occupa- 
tion and profitable enjoyment of the land.” It was forcibly 
suggested, that the operation of such a rule “ might be, in 
effect, to permit the cestui que trust to be improved out of all 
claim to the land.” 

Bostick v. Blakeny, 2 Bro. 653, was a case of trust to pur- 
chase land; and the land was purchased, and money 


expended by the trustee in repairs, and also improvements 
OL. LXV, 
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which were substantial and lasting. The sanction of the 
chancellor to the investment was refused, on the ground that 
such a misapplication of the trust funds was unauthorized. 

In Bellinger v. Shafer, 2 Sand. Ch. Rep. 293, the conveyance 
of,a farm was made in trust for “the support, maintenance 
and education” of certain children of the grantee. The 
father of the beneficiaries made improvements on the farm, 
by the erection of buildings. which was done by the express 
authority of the trustees. The expenses thus incurred were 
disallowed, though admitted to be a case of hardship, on 
the ground that it was unauthorized by the terms of the 
trust; and, furthermore, on the principle, that one person 
could not become the creditor of another, without the assent, 
express or implied, of the latter. 

Permanent improvements, were, however, authorized in 
Cogswell v. Cogswell, 2 Edw. Ch. 231, under circumstances 
somewhat anomalous. Trustees under a will were there 
empowered to invest trust funds, already on hand, in erect- 
ing ware-houses on a vacant parcel of land. - The action of 
the court was justified by the fact that municipal improve- 
ments had been made in close proximity to the land since 
the testator’s death, which he could not have anticipated ; 
and it thus became afterwards practicable, by erecting such 
improvements, to lease the property for a permanent term at 
a high rent. We can not see that the principle of that case 
is at all unsound, when guarded by proper precaution. 

The case of Hassard v. Rowe, 2 Barb. (N. Y.) 22, is a strong 
authority, however, to the contrary. A bill was there filed 
by a guardian, to enforce reimbursement out of his ward’s 
real estate, for money advance for improvements. The 
property was situated in New York city, and was insured for 
$3,000. It was destroyed by fire; whereupon, the complain- 
ant, in good faith, erected two houses on the lot thus made 
vacant, in the construction of which he expended about 
$1,500 of his private funds, in addition to the money col- 
lected trom the insurance company on the fire policy. The 
relief sought was denied, with the remark by the court, that, 
among the numerous authorities cited by counsel, not one 
had been referred to, in which the rule had been so far 
extended as to embrace a case like the one then at bar. 

A careful investigation of this question leads me to believe, 
that the cases are rare and exceptional, where courts have 
authorized large improvements to be made upon trust pro- 
perty, even as a judicious investment of cash funds in the 
hands of the trustee. But I have found no ease in the books, 
where the trustee has been permitted to borrow money, 
or contract a large debt on credit, for such a purpose, and 
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seek reimbursement out of either the corpus or the rents of 
the trust property. I should fear to establish such a pre- 
cedent, as it might tend to encourage perilous speculations on 
the part of incautious trustees, and lead to consequences 
often hazarding the very existence of the principal of the 
trust fund itself. And it is manifest that the evil would be 
aggravated, where the authority is first usurped by the 
trustee, and the sanction of the court is afterwards solicited to 
give to this act retrospective validity.— Viller’s Estate, 1 Penn. 
St. Rep. 326. 

We are not to be considered, in these views, as denying 
the well-established doctrine, that a trustee should always 
be remunerated for necessary improvements, rendering per- 
manent benefit to the estate of the beneficiary, unless pro- 
hibited expressly, or by the clearest implication, by the terms 
of the trust.— Wyers v. Myers, 2 MeCord’s Ch. 214; 16 Amer. 
Dec. 648. 

The demurrer was properly sustained, so far as concerns 
all of the defendants to the bill, except Mrs. Conniff. We 
see no reason why the interest personally owned by her in 
the trust property can not be reached in this suit, and made 
liable to complainant’s claim, unless exempted from legal 
process, and such exemption is ‘asserted in proper form and 
time. The chancellor erred in not allowing the bill to be 
retained for that purpose, and his decree is reversed, and the 
cause remanded. 


Stone, J., not sitting. 


Adams ¥v. Robinson. 
Action for Damages, by Principal against Agent. 


1, When action on the case lies against agent.—When a person contracts to 
do any act for another, and does it unskillfully, or fails to do itat all, an action 
on the case lies against him, to recover such damages as may have resulted 
from his negligence, carelessness, or want of skill, in the discharge of the 
duties imposed on him by the contract. 

2. Nominal damayes.—Since every wrong implies damage, nominal damages 
are always recoverable, when a clear breach of duty is shown, but no special 
damages are proved. 

3. Action against agent, by principal, for violation of instructions.—A violation 
of the positive instructions of his principal, by an agent, is gross negligence, 
and renders him liable for such loss or damage as may result from it; and in 
such case, every doubtful circumstance is construed agiinst him. 


Vou. LXxv. 
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4. Conversation of witness with third person; when admissible as evidence. 
A witness, testifying to a material fact in the case, may state, as a reason for 
his accurate recollection, that he had a conversation about it with a third per- 
son at a specified time ; but the details of such conversation are not relevant 
or admissible evidence. 


AppraL from the Circuit Court of Montgomery. 

Tried before the Hon. James Q. SmirH 

This action was brought by Mrs. Margaret Robinson, a 
married woman, against James R. Adams, and was com- 
menced on the 19th September, 1877. The complaint con- 
‘ tained but a single count, which was in the words: “ Plaintiff 
claims of defendant, who is, and was at the time of the com- 
mitting of the grievance hereinafter mentioned, a real-estate 
agent in the city of Montgomery, in said county and State, 
six hundred dollars as damages, for that the plaintiff, during 
the year 1875 toeaied and ‘put under the defendant’s con- 
trol, as a real- estate agent as aforesaid, a certain valuable 
store-room, and the cellars connected therew ith, the prop- 
erty of said plaintiff, being a part of the corpus of her statu- 
tory separate estate, and being situated in said city of Mont- 
gomery,’ &c., describing it, “for the purpose of having the 
defendant, as such real-estate agent, lease, let or rent for her 
the said store-room and cellars, for a period not exceeding 
one year, beginning October, 1875, and ending October, 1876, 
at the rate, sum, or price of $600 per annum, payable in 
monthly or quarterly installments, with good and approved 
security ; and said plaintiff avers, that she expressly in- 
structed said defendant, in substance, in no event to lease 
or rent out said store-room and cellars at a less rate or price 
than $600 per annum, with good and approved security ; and 
that said defendant accepted the management and control of 
said property under the aforesaid instructions, and it there- 
upon became and was the duty of said defendant not to 
lease or rent out the said store-rooms and cellars without 
good security, under and in accordance with the said instrue- 
tions of plaintiff, and to pay to plaintiff the said rent as 
stated, and to deliver said store-room and cellars to plaintiff 
at the expiration of such lease or renting as aforesaid. But 
said defendant, disregarding his duty in the premises, vio- 
lated said instructions of plaintiff, and wrongfully and with- 
out authority rented and leased said store-room and cellars 
to an insolvent tenant or tenants, without security, and 
otherwise conducted himself in so improper a manner, and 
so negligently and carelessly, that the rent of the said 
store-room and cellars, or the value thereof, for said year, 
was wholly lost to plaintiff. Wherefore she sues,” ce. 

The defendant demurred to the complaint, and assigned 
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the following as grounds of demurrer: “1. The complaint 
fails to show that plaintiff has been damaged by the alleged 
breach of contract by defendant. 2. The complaint does 
not aver that it was in the power of said defendant to have 
leased out the property on the terms alleged to have been 
required by plaintiff in her instructions to him. 3. Said 
complaint avers that plaintiff required, and defendant agreed 
not to lease out said store-room and cellars, for less than 
$600 per year, payable monthly or quarterly, with good and 
approved security ; but it fails to aver that defendant could 
have rented said premises on said terms, or that his failure 
to do so was the result of any fault or mismanagement on 
the part of defendant.” The court overruled the demurrer, 
and the defendant then pleaded not guilty ; on which plea 
issue was joined, and a trial had. 

On the trial, as the bill of exceptions shows, the plaintiff 
adduced evidence of her ownership of the property described 
in the complaint, and that it was placed by her son, as her 
agent, in the hands of the defendant, who was a real-estate 
agent, about the Ist October, 1875, to be rented for the year 
ending October Ist, 1876, under positive instructions to take 
good security for the rent, and not rent it at a less price than 
$600 ; that the defendant accepted the agency and control 
of the house on these terms, “ but afterwards permitted per- 
sons to enter said house as tenants in violation of said 
special instructions ; that $600 was a reasonable rent for 
said store-house, and that she had not received any rent for 
it.” The defendant introduced evidence tending to show 
that he had not made any contract with the plaintiff's son, 
but had received the agency and control of the house from 
the plaintiff's husband, “ without any special contract or in- 
structions, on or about the 19th or 20th October, 1875, after 
the usual time for renting out stores had passed ; that it was 
impossible to have rented out said store, during said year, 
for $609, with good security for the rent, or to obt«in a ten- 
ant for the year on any term after he took charge of the 
property ; that he rented the store, for short periods, to itin- 
erant persons having articles for sale, and at one time per- 
mitted a person to have the key for eight weeks, or longer, 
upon the understanding that he would vacate on demand, 
whenever a tenant was obtained, and under a promise by 
him, when he obtained the key, that a relative of his, who 
was expected in town in a few days, would arrange with de- 
fendant for the rent, though it was never done ; and the evi- 
dence tended to show, also, that the occupancy of a store, in 
the manner in which this was occupied, did not interfere 


with the prospect of obtaining a tenant, and that said per- 
VoL, LXV. 
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son did surrender the key on demand. Defendant being on 
the stand as a witness, his counsel asked him, why he was 
able to state when and from whom he obtained the control of 
the house, and with whom he made the contract under which 
he received the control of it; and answered, that it was be- 
cause he recollected that, on the same or the next day from 
that on which he received the store, and placed his card on 
it, giving notice that it was for rent, and that application 
for it should be made to him, he had a conversation with Mr. 
Henry Moses, of the firm of Moses Brothers, real-estate 
agents in Montgomery. He was then asked, by his own at- 
torney, to state what said conversation was ; and the question 
being objected to, as calling for improper evidence, said 
counsel said that he offered the evidence only for the pur- 
pose of showing, from the occurrence of said conversation, 
and its connection and association in the mind of the wit- 
ness with the fact of his obtaining the control of said store, 
that his recollection as to the time when, and the person 
from whom he did receive the control of said store, was im- 
pressed upon his mind. But the court sustained the objec- 
tion, and refused to permit the plaintiff to answer said ques- 
tion, but allowed him to testify to the fact that he did have a 
conversation with said Moses at the time mentioned, without 
allowing him to state what the conversation was; to which 
ruling the defendant excepted.” 

The court charged the jury, at the request in writing of 
the plaintiff, as follows: “1. - If the jury believe, from the 
evidence, that the plaintiff was a real-estate agent, doing 
business as such in the city of Mohtgomery; and that the 
plaintiff, through her agent or representative, intrusted the 
said premises to the defendant, to lease or rent for the year 
beginning in October, 1875, and ending in October, 1876, at 
a stipulated price, payable monthly ; and that the defendant 
disregarded his duty, and violated the instructions of plain- 
tiff, and wrongfully and without authority rented out said 
premises to an insolvent tenant or tenants; or that the de- 
fendant conducted himself negligently or carelessly in the 
management of said premises, whereby the plaintiff was 
injured ; then the plaintiff is entitled to recover, and their 
verdict must be for her. 

“2. If the jury further believe, from the evidence, that 
the defendant, as the agent of the plaintiff, violated her in- 
structions in renting said premises ; or, ife acted in a man- 
ner injurious to the plaintiff in renting said premises, with- 
out any authority therefor ; then the defendant will be held 
to account to the plaintiff, as his principal, and every doubt- 
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ful circumstance should be construed unfavorably to the 
right and interest of the defendant. 

“3. If the jury believe, from the evidence, that the prem- 
ises siatenal were placed by the plaintiff under the con- 
trol and management of the defendant, as a real-estate 
agent, to lease or rent out the same according to the instrue- 
tions set out in the complaint; and that the defendant vio- 
lated said instructions, in reference to the rent thereof; or 
that he managed the property so negligently and carelessly, 
that damage resulted to the plaintiff; then the plaintiff 
would be entitled to recov er, without reference to the ter ms, 
conditions, or stipulations of reat, as stated in the com- 
plaint, or the allegation as to the amount to be paid. 

“4. The gist of this action is the breach of duty ; and 
the plaintiff, in order to be entitled to recover, need not 

rove more than is necessary to show the duty and the 
ania thereof: that the recovery depends upon the omission 
of duty, and not upon the price or sum at w hich the prem- 
ises were stipulated to be paid.” 

“The court charged the jury also, of its own motion, and 
by way of explanation, that if the plaintiff's store-house was 
given in charge to the defendant, under special instructions 
to rent it at not less than $600 per annum, and to take good 
security for such rent, and not to rent without snch security ; 
and that the defendant violated such instructions, by rent- 
ing it for less, and without security ; that the measure of 
damages would be what the rent would have amounted to, at 
the rate of 3600 per annum, for the time the store was in the 
defendant’s charge, and so rented out by him, with interest 
thereon.” 

The defendant excepted to each of these charges, and he 
now assigns them as error, together with the overruling of 
his demurrer to the compl: sint, and the exclusion of the « evi- 
dence offered by him, as above stated. 


GunTER & Buiakey, for appellant. 
Rice & Winey, contra. 


SOMERVILLE, J.—The complaint in this case alleges a 
valid contract between the plaintiff and the defendant, the 
violation by the defendant of a duty growing out of, and im- 
posed on him by it, and a loss consequent thereon. Its 
averments were, therefore, sufficient, certainly to entitle the 
plaintiff to the recovery of nominal charges.—Code (1875), 
§ 2978. If the defendant rented out the plaintiff's store- 


house, contrary to her instructions, a right of action arose 
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immediately, in favor of the latter, against the former. The 
principle is well settled, that when one contracts to do an 
act for another, and either does it unskillfully, or fails to do 
it at all, an action in the case will lie against him, to recover 
such loss or damage as may result from his negligence, care- 
lessness, or want of skill, in the discharge of the duties im- 
posed on him by the contract.— Myers v. Gilbert, 18 Ala. 467. 

Every wrong imports a damage, and when none other is 
proved, and the evidence shows a clear breach of duty, nomi- 
nal damages are always recoverable.— Bagby v. Harris, 
9 Ala. 173; Sedgwick on Dam., 6th ed., 461 [337]. 

Where, furthermore, an agent violates his positive instruc- 
tions given him by a principal, this would constitute gross 
negligence, which would render him liable for such loss or 
damage as may be occasioned by his misconduct ; and, on a 
principle well recognized in many cases of tort, every doubt- 
ful cireumstance would be construed unfavorably to the 
rights and interests of the agent thus perpetrating the wrong. 
Story on Ageney, § 333; Dodge v. Tileston, 12 Pick. 333-4. 

It is always competent for a witness to state that he had 
a conversation with a third person, on a certain subject ger- 
mane to the issue in dispute, and at a time specified, as a 
reason for his accurate recollection of a fact to which he has 
testified. The rules of evidence are those of common sense 
and human experience ; and both of these teach us, that the 
retentiveness of a witness’ memory, as toa particular fact or 
incident, is greatly improved where, after seeing or hearing 
of it, he subsequently converses about it. The fact of plain- 
tiffs conversation with Moses was relevant evidence, there- 
fore ; but the narration of the details of it were properly ex- 
cluded by the Cireuit Court. 

The demurrer to the complaint was also properly over- 
ruled, and the other rulings of the court, when tested by the 
above principles of law, were free from error. 

The judgment is affirmed. 


Griel v. Loftin. 
Garnishment on Judgment. 


1. Dismissal by plaintiff. —A plaintiff, having sued out a garnishment on & 
judgment, may dismiss the proceeding, after answer filed denying any indebt- 
edness, against the objection of the garnishee. 
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AppEAL from the City Court of Montgomery. 

Tried before the Hon. Jonn A. MINNIS 

The appellee in this case, Lethe Loftin, having obtained a 
judgment in October, 1873, at a regular term of said City 
Court, against Robert T. Forbes, sued out a garnishment on 
said judgment on the 15th January, 1877, and summoned 
Jacob Griel, the appellant, as the debtor of said Forbes. The 
garnishee appeared, and filed an answer, donying any indebt- 
edness ; and he also pleaded in abatement, on account of the 
insufficiency of the affidavit on which the garnishment was 
sued out. The plaintiff thereupon made the statutory affi- 
davit, contesting the truth of the answer; but, at the next 
term, asked leave to dismiss the garnishment, at her own 
cost: and the court allowed her to do so, against the objec- 
tion of the garnishee, who moved to be discharged upon 
his answer. This ruling of the court, to which, as the 
judgment recites, the garnishee excepted, is now assigned as 
error. 


Gunter & Buiakey, and J. T. Hoirzciaw, for appellant. 
R. M. Wititamson, and Tos. M. ARRINGTON, contra. 


SOMERVILLE, J.—It has been uniformly held, and long 
since settled, in this State, that a proceeding by garnishment, 
to subject the funds of a defendant in attachment or execu- 
tion to the judgment or debt of a creditor, is a suit, and, as 
such, is to be governed, as far as practicable, by the general 
rules of practice applicable to other suits.— Moore v. Stainton, 
22 Ala. 831; Travis v. Tartt, 8 Ala. 574; 1 Brick. Digest, 
p- 173, § 276. 

The general rule is, where a plaintiff has instituted a civil 
action, he has the right to dismiss or discontinue it at his 
own costs, at any time before verdict. This practice has 
been adopted, even in those cases where the defendant has 
pleaded a set-off, and introduced evidence to sustain it. 
Branham v. Brown, 1 Bailey (S. C.), 262; Cummins v. Buder, 
11 Mass. 206; Waterman’s Set-off, 659-60; Breese v. Allen, 
12 Ind. 426; Moore v. Bres, 18 La. (Ann.) 483; Howard v. 
Bugbee, 25 Ala. 548. 

We can see no reason why the plaintiff in a garnishment 

roceeding should be deprived of this general right, which 
1s accorded to all other litigants resorting to the courts to 
enforce their legal rights. Nor does it change the principle, 
that the garnishee has filed his answer, denying indebtedness 
by reason of alleged sets-off or discounts, as against the de- 


fendant in attachment or execution, especially where the 
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plaintiff, as in this case, has contested the truth of the 
answer, and presented an issue for the court or jury. The 
plaintiff is the actor, and has a right to control his,own case. 
He has the same right to discontinue, that he has to inaugu- 
rate—the same right to dismiss, that he has to prosecute ; 
and such dismissal carries with it all coilateral issues and 
proceedings, growing out of, or connected with the original 
suit. 

The court did not err in discharging the garnishment on 
plaintiff's motion, against the consent of the garnishee ; and 
its judgment is affirmed. 


Sloan ¢. Frothingham. 
Bill in Equity for Foreclosure of Mortgage, and Account. 


1. What is revisable, on appeal from decree on demurrer.—On appeal from 
the chancellor's decree sustaining a demurrer to the bill, this court will only 
consider the causes of demurrer specifically assigned, without regard to any 
other amendable defects im the bill. 

2. Sule under power in mortgaye, by foreiqn administrator.—The statute which 
authorizes a power of sale in a mortgage to be executed by ‘*the personal rep- 
resentative of any person who, by assignment or otherwise, becomes entitled 
to the secured debt” (Code, § 2198), applies only to domestic administrators, 
and to foreign domiciliary administrators who have had their letters recorded 
here, and given bond as required by our statutes (Code, §§ 2637-40); and a 
sale by a toreignu administrator, who has not complied with these statutory 
requisitions, is not merely voidable, but absolutely void. 

3. Waiver of objections to sale, by acquiescence. — Acquiescence for an unrea- 
sonable length of time in a sale undera power in a mortgage, which is merely 
voidable at the election of the person who has the equity of redemption, will, 
if unexplained, operate as a confirmation of the sale, and a waiver of all 
objections to it; but, when the sale is absolutely void, such effect will not be 
attributed to acquiescence, or a failure to seek redemption, until after the 
expiration of the period prescribed as a bar by the statute of limitations. 


AppEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Ausrmtt. 

The bill in this case was filed on the 9th August, 1879, by 
Mrs. Maria L. Sloan, a married woman, suing by her next 
friend, against her husband, Edward A. Sloan, James H. 
Frothingham, and several other persons ; and sought to set 
aside a sale of certain real estate, made under a power in a 
mortgage executed by Robert R. Belshaw and others to 
Charles B. Tatham, of New York, and to have the property 
sold in foreclosure and satisfaction of a mortgage given by 
said Belshaw to the complainant and her husband ; also, for 

(38) 
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an account of the rents and profits of the property, the 
removal of said Edward A. Sloan from the trusteeship of the 
complainant’s separate estate, and for general relief. 

The mortgage which the bill sought to foreclose, and a 
copy of which was made an exbibit, was dated the 7th day 
of March, 1873, and recited, as its consideration, the com- 

romise and settlement of a controversy which had existed 
areaened the complainant and said Robert R. Belshaw, 
respecting their interests in the property, known as the 
“ Belshaw corner” in the city of Montgomery ; by the terms 
of which settlement, as reduced to writing and signed by all 
the parties in interest, the complainant and her husband 
conveyed to said Belshaw her interest in the property, and 
Belshaw agreed to charge it with the annual pxyment of 
$900 to the complainant and her husband, during their joint 
lives, and to her as survivor for life; and the mortgage was 
given to secure the payment of this annuity as stipulated, 
and contained a power of sale on default. This mortgage 
was, by its terms, made subject and subordinate to another 
mortgage already existing on the property, a copy of which 
was also made on exhibit to the bill. 

This former mortgage, which was dated the 30th April, 
1860, was executed by said Robert R. Belshaw, and James 
W. Powell and wife, to said Charles B. Tatham, of Brooklyn, 
Kings county, New York, to secure the payment of five 
promissory notes, amounting to nearly $13,000, and falling 
due one, two, three, four, and five years after date. This 
mortgage was transferred by Tatham, “at or before the 
maturity of said notes therein described, to William H. 
Cary, who was then a citizen of New York.” After the exe- 
cution of this mortgage, “and before the sale had under it 
as hereinafter stated,” as the bill alleged, “said Powell 
transferred and conveyed to complainant and said R. R. 
Belshaw, by proper deed of conveyance, all his right, title, 
and interest in said property, upon their promise and agree- 
ment to pay said mortgage.” On the death of said Cary in 
New York, at what time does not appear, letters of adminis- 
tration ou his estate were there granted to Mrs. Maria Cary, 
his widow, and Isaac H. Frothingham; and on the 20th 
May, 1873, the notes secured by the mortgage not having 
been paid, they caused the property to be sold, under a 
power of sale contained in the mortgage. This sale was 
made through an agent in Montgomery, neither of said 
administrators being present at the time; and they never at 
any time had their letters of administration recorded here, 
or gave bond, as required by the statutes of Alabama. 
Code, $$ 2637-40. At this sale, the property was bid off by 
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said agent in the name of James H. Frothingham, to whom 
the administrators executed a conveyance on the 15th 
November, 1873, and he executed to them a mortgage to 
secure the payment of his notes for the purchase-money. 
Said Frothingham held possession of the property, receiving 
the rents and profits, until the 31st July, 1879, when he 
sold and conveyed to James A. Farley and Moses Brothers, 
a partnership doing business in the city of Montgomery, and 
placed them in possession. 

It is unnecessary to notice the allegations of the bill as 
against E. A. Sloan, the complainant’s husband. James H. 
Frothingham, Robert R. Belshaw and wife, Charles Tatham, 
James A. Farley, the partners composing the firm of Moses 
Brothers, Mrs. Maria Cary and Isaac Frothingham, both 
individually, and as administrators of said William H. Cary’s 
estate, were all made defendants to the bill. It was alleged 
that the payments made on the debt to Tatham, and the 
rents and profits of the property for which the several 
defendants were liable, were sufficient to pay the debt 
secured by the mortgage. The bill prayed that the sale 
under the mortgage, made by the agent of the New York 
administrators, and the subsequent conveyances, be set aside; 
that an account be taken of the rents and profits of the pro- 
perty while in possession of the several defendants, and the 
amount be applied to the payment of any balance that 
might be found due on the debt secured by the mortgage to 
Tatham, and the residue to the complainant’s debt ; that her 
mortgage be foreclosed, and the property sold; and for 
other and further relief, under the general prayer. 

A demurrer was filed by Edward A. Sloan, which the 
chancellor overruled. A joint demurrer was filed by all the 
other defendants, assigning eighteen grounds of demurrer + 
which demurrer the chancellor sustained, on several of the 
grounds assigned, as stated in the opinion of the court. 
From the decree sustaining the demurrer, the complainant 
now appeals, and here assigns it as error. 


JNo. GINDRAT WINTER, with CLopron, HERBERT & CHAMBERS, 
for the appellant—Under the facts stated in the bill, aside 
from the question as to the authority of the New York 
administrators to make any sale, the sale was voidable, at 
the election of either Belshaw or the complainant, because 
the agent of the sellers was also the agent of the purchaser, 
and the purchase was, in effect, made for the vendors. This 
is not on the ground of fraud or injury, but for the preven- 
tion of fraud, and on grounds of public policy.—James v. 
James, 55 Ala. 525; Robinson v. Cullum & Co., 41 Ala. 693 ; 
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2 Jones on Mortgages, § 1877. As a voidable sale, the right 
to set it aside has not been lost by laches, or acquiescence 
for an unreasonable length of time. The non-residence:of 
the administrators, the coverture of the complainant, and th 
facts alleged as to her husband’s interference, afford a 
sufficient explanation of her delay in filing the bill. But 
the doctrine of acquiescence and waiver does not apply to 
void sales ; and this sale, it is insisted, was absolutely void, 
for the want of authority in the New York administrators to 
make it, having never complied with the statutory provisions 
of Alabama, which alone could give them power ‘to act 
officially here.— Hatchet! v. Berney, at the last term ; Cutter v. 
Davenport, 1 Pick. 81 ; Hutchins v. State Bank, 12 Mete. 
Mass. 421; Goodwin v. Jones, 3 Mass. 514; Young v. O'Neal, 
3 Snead, 55; Riley v. Mosely, 44 Miss. 37 ; Anderson v. Greqy, 
Ib. 171; Caldwell v. Harding, 5 Blatehf. 501; 10 Yerger, 283 ; 
1 Dana, 445; 1 Miss. Walker, 211; 6 Barbour, 429; 7 
Humph. 86; 1 Wms. Ex. 376 ; Sheldon v. Rice, 30 Mich. 301 ; 
Rutherford v. Clark, 4 Bush, Ky. 27. 


Watts & Sons, contra.—By the express words of the 
statute, the power of sale in the mortgage was a part of the 
security, and might be exercised by any person who became 
the owner of the secured debt by assignment, or his personal 
representative.—Code, § 2198; Lewis & Lyman v. IJWVells, 
50 Ala. 198. Independent of any statute, such is the legal 
effect of a power of sale, given to a mortgagee, “ his execu- 
tors, administrators, or assigns”; and this, as matter of 
contract, without reference to any question of territorial 
jurisdiction.— Doolittle v. Lewis, 7 Johns. Ch. 45-48 ; Jones 
on Mortgages, § 1786, and authorities cited in note ; Brock’s 
Admy v. Frank, 51 Ala. 85. No fraud, inadequacy of con- 
sideration, or other irregularity in the sale is averred, except 
the fact that the agent of the vendors also acted as the 
agent of the purchaser ; and this could, at most, only make 
the sale voidable.— E/liott v. Wood, 45 N. Y. 71; 2 Jones on 
Mort. $$ 18/9-S1; Lewis v. Wells, 50 Ala. 198. If the sale 
be voidable, the long delay in filing the bill shows acquies- 
cence in it, and is a waiver of all irregularities.—/James v. 
James, 55 Ala. 525 ; 2 Jones’ Mort. § 1865. 





BRICKELL, C. J.—Of the numerous causes of demurrer, 
the chancellor sustained only the third, fifth, seventh, tanth, 
twelfth, thirteenth and fourteenth, of those assigned by 
Frothingham and others, all other causes being overruled. 
Whether these causes of demurrer are well taken, is the only 


question which can be now considered, however patent may 
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be the insufficiencies of the bill in other respects, which are 
capable of being cured by amendment in the court below. 
These causes of demurrer resolve themselves really into two 
questions, which may be thus stated: fjirs/, whether the sale 
made by the administrators of Cary was not a valid exercise 
of the power in the mortgage to Tatham ; and, second, if it 
was not, whether the appellant bas lost her right of redemp- 
tion as a junior mortgagee, by acquiescence in the sale for 
a period of six years with full knowledge of all the facts. 

By statute it is declared, “ where a power to sell lands is 
given to the grantee, in any mortgage, or conveyance in- 
tended to secure the payment of money, the power is part of 
the security, and may be executed by any person, or the per- 
sonal representative of any person, who, by assignment or 
otherwise, becomes entitled to the money thus secured.” 
Code of 1876, § 219". The point of contention is, whether 
the personal representatives of the assignee of a mortgage 
debt, appointed in the State of his residence, who have not 
caused their letters of administration to be recorded, and 
given bond in accordance with the statute (Code of 1876,. 
$$ 2637-40), can here make a valid sale of lands conveyed by 
the mortgage. It is true, as urged in argument, that the 
morfgage debt was of the personal assets of the intestate, 
Cary, and that personal property has not, as to its succession 
and distribution, as a general proposition, any locality dis- 
tinct from, and independent of that of the domicile of the 
owner. It is also true, that on his death the personal repre- 
sentative of his domicile succeeds to the title to all his per- 
sonal property. It is also true, according to the current of 
modern authority in this country, that, as the personal repre- 
sentative of the domicile succeeds to the title, though he 
can not sue in another State, he may without suit receive 
payment of debts, or take possession of personal property 
found in a foreign jurisdiction. How far he can or may exer- 
cise authority in a foreign jurisdiction, depends, of necessity, 
upon the local law of the jurisdiction. It is only by the 
comity of the State, that his title and authority are so far 
recognized as to support payments, or the delivery of assets 
made to him voluntarily. The comity may be withheld, or 
extended, as the sovereignty may deem the best policy, most 
promotive of the good of its own citizens. 

In Hatchett v. Berney, at the last term, it was held, that 
our statutes were in their terms prohibitory of the exercise 
of any authority in this State, by executors or administrators 
deriving authority from a foreign jurisdiction, and that pay- 
ments made to administrators appointed in Tennessee, the 
domicile of the creditor, of a debt secured by mortgage on 
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lands situate in this State, could not be sustained against 
the claim to foreclose, of a domestic administrator, subse- 
quently appointed, except so far as such payments had been 
properly applied in payment of debts, or in making distribu- 
tion. Adhering, as we are constrained to do, to that con- 
struction of the statutes, the personal representatives of 
Cary, deriving their appointment from a tribunal in New 
York, not having recorded their letters of administration, 
and given bond, could not have received payment of the 
mortgage debt, if it had been tendered to them by the mort- 
gagor. They could not have given any discharge, or entered 
on the record of the mortgage the fact of its satisfaction. 
The power of sale in a mortgage, in the language of the 
statute, is part of the security ; and while the statute declares 
it may be exercised by any person, or the personal repre- 
sentative of any person, who becomes entitled to the money 
secured, it is inteuded that only such persons as are entitled 
to the money, and have the capacity of giving for it valid 
and operative acquittances, can or shall exercise the power. 

A mortgage of lands is more than a mere chattel in- 
terest, or a mere security for a debt. It has the properties 
and qualities of a conveyance in fee, upon condition, 
especially in courts of law.— JVelsh v. Phillips, 54 Ala. 309. 
Of all such instruments registration must be made, as of 
absolute conveyances, to preserve them against the rights of 
subsequent purchasers, or of creditors acquiring liens. The 
title to real estate is regulated, governed and established, by 
the lex rei site ; and whenever it is necessary to make title 
to lands through the official act of an executor or adminis- 
trator, it must be the act of an executor or administrator de- 
riving authority from, or recognized by the lex rei site —Kerr 
v. Moon, 9 Wheat. 565; Cutter v. Davenport, 1 Pick. 81; 
Hutchins v. State Bank, 12 Mete. 424. The records of the 
proper tribunals of the situs then afford evidence of all the 
facts to support the citle, and it is by our statutes contem- 
plated that they must afford it. When authority is by the 
statute conferred on the personal representative of a mort- 
gagee, or of the assignee of a mortgage debt, to exercise the 
power of selling lands, it was intended a personal representa- 
tive here appointed, or appointed at the domicile of the mort- 
gagee or assignee, who had caused his ietters to be here 
recorded, and given bond with surety as is required by the 
statutes, should exercise the power. Of their appointment 
and authority, the records of our own courts then furnish 
evidence, and they are amenable to our laws. The sale of 
the mortgaged premises was void, not merely voidable. 


Acquiescence for an unreasonable length of time, in a 
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sale of mortgaged premises, which is merely voidable at the 
election of parties who have the equity of redemption, if not 
fairly explained, will operate a waiver of the infirmities, and 
a confirmation of the sale.—2 Jones’ Mort., § 1922. But, 
when a void sale is made—a sale which can not operate a 
dissolution of the relation of mortgagor and mortgagee, nor 
cut off the equity of redemption—acquiescence in it, or the 
failure to seek redemption for a less period than will form a 
bar under the statute of limitations, is not a waiver of the 
invalidity, or a confirmation of the sale, 

Reversed and remanded. 


Ex parte South & North Ala. Railroad 
Company. 


Application for Mandamus to Circuit Court. 


1. When mandamus lies.—This court will not award a mandamus, when full 
relief can be had by appeal, writ of error, or otherwise. 

2. Same; in matter of amendinents.—The improper allowance of an amend- 
ment to the complaint, being revisable ou error or appeal, is not a good giound 
fora maiudamus ; secus, as to the improper refusal to allow au amendment. 

3. Same.—The past decisions of this court have carried the principle of 
interference by mandamzs with the interlocutory orders and motions of inferior 
courts, quite as far as the court is willing to extend it ; and the inclination of 
the court now is, rather to restrain, than to enlarge this jurisdiction. 


APPLICATION by petition, on the part of the South and 
North Alabama Railroad Company, for a mandamus to the 
Hon. Joun P. Hupparp, presiding in the Circuit Court of 
Butler, commanding and requiring him to vacate an order 
made in term time, by which he allowed certain amendments 
to the complaint in an action pending in said court against 
the petitioner, and to the allowance of which a bill of excep- 
tions was duly reserved by the petitioner. 


S. F. Rice, for the petitioner. 
CLopTon, Herbert & CHAMBERS, contra. 


SOMERVILLE, J.—In this case, the petitioner seeks, by 
mandamus, to vacate an order of the Circuit Court of Butler 
county, granting certain amendments to the complaint, in a 


suit pending i in that court, in which the petitioner was the de- 
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fendant, and the Planters’ and Merchants’ Insurance Company 
of Mobile was plaintiff. The respondent insists that the 
writ can not properly be resorted to, in order to correct such 
an error, even if the action of the lower court be conceded 
to be erroneous. 

The principle is conceded, that the writ of mandamus will 
be granted, to prevent the failure of justice, only in cases 
where there is no other specific and adequate remedy, and to 
enforce a clear legal right.—High on Extr. Rem. § 10; Mur- 
phy v. State, ex rel., 59 Ala. 639. We are of opinion that it 
will not lie in a case of this character. Where full and ample 
relief can be had by appeal, writ of error, or otherwise, courts 
will not, and should not, permit the functions of these every- 
day remedies to be usurped by mandamus The decisions of 
this court, though not entirely reconcilable, are numerous in 
support of this fundamental principle. 

Ex parte Putnam, 20 Ala. 592, is a ease directly in point. 
There, the plaintiff was permitted to amend a pending writ 
of attachment, by supplying the proper direction of the pro- 
cess to the correct officer. Conceding there was error, man- 
damus was held not to be the proper remedy to compel the 
Circuit Court to vacate or set aside the amendment. The 
reason assigned for this conclusion was, that, if the amend- 
ment was improperly allowed, it could be reviewed by writ 
of error, after the rendition of final judgment in the cause. 

The case of Lr parte Lawrence, 54 Ala. 446, is not in con- 
flict with this view. The Cireuit Court there permitted the 
plaintiff to file aun amended complaint, in one of a number of 
suits ; the case in question having been agreed on as a test 
case, under the express terms of a written agreement of the 
parties. This test case having been decided on appeal to 
this court, mandamus was awarded to enforce the agreement 
as to the other suits, the necessary effect of which was to 
vacate an amendment improperly allowed in violation of its 
provisions. 

The ground upon which this remedy was allowed in Hud- 
son v. Daily, 13 Ala. 722, and other like cases, to correct the 
erroneous quashing or refusing to quash an ancillary attach- 
ment, is expressly stated to be, that the judgment of the 
Circuit Court, in such cases, could not be corrected by writ 
of error.—See Boraim v. Da Costa, 4 Ala. 393. 

So, it has been decided by this court, that mandamus will 
not lie, to compel the primary court to vacate an order sup- 
pressing a deposition (Lx parte Elston, 25 Ala. 72); nor the 
striking of a cause from the docket, on the ground that it 
had been discontinued by submission to arbitration (x parte 
Garlington, 26 Ala. 170). The manifest reason, and that 
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assigned by the court in these cases, is, that the remedy by 
appeal was complete and adeqaate. The principle is equally 
true, that resort can not be had to this extraordinary writ, 
so as to make it subserve the office of a mere plea in a pend- 
ing suit; as in Murphy v. State, ex rel. Egger, 59 Ala. 639, 
where it was refused, to compel a sheriff to restore goods 
seized under a law claimed to be unconstitutional,—a plea in 
abatement fully answering the end sought. 

In Lx parte Elston, supra, this court, we think, properly 
repudiated the idea that, at every step taken in the primary 
court, which a party supposes to be error, an appeal would 
lie to revise its action ; and it was forcibly said: “ Our pri- 
mary courts would be embarrassed beyond endurance, and 
our terms would, in a great measure, be consumed in the 
argument of points raised upon the preliminary action of the 
inferior courts.” Similar views have been expressed by a 
learned text-writer, who suggests that interference of this 
character, if tolerated, would “speedily absorb the entire 
time of the appellate tribunals, in revising and superintend- 
ing the proceedings of inferior courts, and the [consequent] 
embarrassment and delay of litigation would soon become 
insupportable, were the jurisdiction by mandamus sustained 
in cases properly falling within the appellate powers of the 
higher courts.”—High’s Extra. Leg. Rem. $$ 177-180. 

It is proper to add, that our past decisions have carried 
the principle of interference by mandamus, with the interlo- 
eutory orders and motions of inferior courts, quite as far as 
we are willing to extend it. One inclination is rather to 
restrain, than to enlarge such jurisdiction, as being more in 
harmony with the weight of authority and sound reasoning. 
Ex parte Garland, 42 Ala. 559, opinion of Byrp, J.; High’s 
Extr. Leg. Kem. § 186. 

It is not our intention to intimate, by these conclusions, 
that mandamus would not lie to compel the a/lowance of an 
amendment by an inferior court in a proper case. This 
would stand on a different basis from the case under consid- 
eration, as, without the benefit of such amendment, the 
plaintiff might be deprived of the power to put his case to 
the jury, and thus encounter much unnecessary embarrass- 
ment and delay. 

The mandamus is refused, and the application dismissed at 
the costs of the petitioner. 
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May v. Ritchie. 
Statutory Real Action in nature of Ejectment. 


1. Construction of deed unsicillfully drawn.—In the construction ofa deed 
which shows on its face that it was drawn by an ignorant person, or one who 
was not acquainted with the force and meaning of the technical words used, a 
greater latitude of construction is indulged, than when it is skillfully drawn, 
and appears to have been written by a person who was familiar with the use 
of technical terms ; and the indiscriminate use of the words children and heirs 
of the body, to designate the same class of persons, is a marked manifestation 
of nuskilltalness ou the part of the draughtsman. 

2. * Heirs of the body”; when construed as words of purchase.—A deed of 
gift executed iu 1845, by which property was conveyed in trrst for the grant- 
or’s married daughter ‘aud the heirs of her body, for their support and the 
snpport of her children; and at the lawtal age of her youngest child, atter her 
death, then the property to be equally divided among her children,” —creates an 
estate for life in the daughter, with remainder to her children as purchasers. 


ApreEAL from the Circuit Court of Lowndes. 

Tried before the Hon. Jonn Moore. 

This action was brought by Mrs. Flora J. Richie and 
others, against Frank E. May and H. G. Parmer, to recover 
the possession of a tract of land particularly described in 
the complaint ; and was commenced on the 22d September, 
1880. ‘wo of the plaintifis were the daughters of Mrs. 
Christiana Pugh, deceased, “who died about nine years 
before the commencement of this suit,’ and the others were 
her grandchildren by a deceased daughter. They claimed 
the land under a deed of gift from James McFarland, the 
father of Mrs. Pugh, which was dated and executed on the 
15th April, 1848, and the material portions of which are 
copied in the opivicn of the court. The defendants asserted 
title to the portions of the land of which they were respect- 
ively in possession, under deeds of conveyance from Mrs. 
Pugh and her husband; and they had been in possession, 
claiming title, since January, 1867. The court charged the 
jury, that Mrs. Pugh took only an estate for life under the 
deed from McFarland, and the plaintiffs took in remainder 
as purchasers ; and that they must find for the plaintiffs, if 
they believed the evidence. The defendants excepted to this 
charge, and they now assign it as error. 


Cook & Enocus, for the appellants, cited WeGraw v. Dav- 
enport, 6 Porter, 319; Darden v. Burns, 6 Ala. 362; Powell v. 
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Glenn, 21 Ala. 458; Isbell v. Maclin, 24 Ala. 315; Echols v. 
Jordan, 39 Ala. 24; Young v. Kinnebrew, 36 Ala. 97 ; MeCul- 
lough v. Gliddon, 33 Ala. 208; Harkins v. Coalter, 2 Porter, 
463; Price v. Price, 5 Ala. 578; Ewing v. Stande er, 18 Ala. 
400; Parish v. Parish, 37 Ala. 591; Mason v. Pate, 34 Ala. 
379 ; Scott v. Abercrombie, 14 Ala. 270; Machen v. Machen, 
15 Ala. 373. 


CiLemMENts & Tyson, and R. M. Writitamson, contra, cited 
Roberts v. Ogbourne, 37 Ala. 174; Dunn v. Davis, 12 Ala. 135 ; 
Mason v. Pate, 34 Ala. 379; Woodley v. Findlay, 9 Ala. 716 ; 
Twelves v. Nevill, 39 Ala. 175; Prescott v. Presscott, 10 B. 
Monroe, 56. 


BRICKELL, C. J.—The deed executed on the 15th April, 
1848, by James McFarland, conveys real and personal estate 
to Samuel Jordan, in trust, for the use of the daughter of 
the grantor, Christiana Pugh, in words as follows: “I give 
unto Samuel Jordan, in trust for my said darghter Christiana, 
and the heirs of her body,” followed by a description of 
the property ; and following the description of the property, 
are these words: “ Which said property I give in trust to 
Samuel Jordan, for the use of my said daughter Christiana, 
and the heirs of her body, for their support, and the sup- 
port of her children; and at the lawful age of her youngest 
child, after her death, then the above property to be equally 
divided among her children.” The only question now pre- 
sented is. whether Mrs. Pugh took a life-estate, with remain- 
der to her children, or an estate-tail, converted by the statute 
into a fee simple. The deed having beeu executed before 
the enactment of the present statutes, they can exert no 
influence upon its construction. 

The real inquiry is as to the intention of the grantor. 
What estate and interest did he intend to create? In arriv- 
ing at his intention, the character of the deed is a material 
consideration—whether it carries upon its face the evidence 
that it was skillfully drawn, by one acquainted with the use 
of technical words, or drawn by one unacquainted with them 
and their force and meaning. In the latter case, greater 
latitude of construction must be indulged, than in the for- 
mer.—Sanunders v. Saunders, 20 Ala. 710; Hamper v. Mason, 
22 Ala. 433. The whole structure of the deed clearly indicates 
that it was drawn by one not skilled in drawing such 
instruments,unacquainted with their forms, and unacquainted 
with the meaning—the technical meaning and foree—of the 
expressions employed. The indiscriminate use of the words 
heirs of the body, and of the word children, to designate the 
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same class of persons, is a marked manifestation of unskill- 
fulness, and the want of knowledge of the difference in 
the legal meaning of the terms. 

The words heirs of the body, unexplained, unrestricted, cer- 
tainly created an estate-tail at common law. They were the 
appropriate words for the’ creation of that estate, limited to 
lineal descendants generally ; as was the general term heirs, 
to the creation of a fee simple, a pure inheritance, clear of 
qualification or condition, to which whoever was the heir of 
the first taker at the time of his death, whether lineal or 
collateral, would succeed. But, whenever it was apparent, 
on the face of the instrument creating an estate, that either 
of these terms, heirs, or heirs of the body, was employed, not 
as words of limitation, but as words of purchase,—as words 
designating a particular class, who were to take, not from or 
through an ancestor, but from the grantor or devisor,—they 
did not create either a fee simple, or a fee tail. The grantor 
gives the daughter an estate for life only, in express terms. 
It was not intended that she should have or take any 
greater estate or interest. But, under the operation of the 
rule in Shelley’s case, of force when the deed was executed, 
a gift to one for life, and then to the heirs of his body, would 
create an estate-tail ; the words heirs of the body being, in 
their natural and ordinary signification, words of limitation, 
and not of purchase. The word children, however, is as 
essentially a word of purchase, and never construed as a 
word of limitation, unless absolutely necessary to give 
effect to the clear intention of the grantor or devisor.— Dunn 
v. Davis, 12 Ala. 135; Scott v. Nelson, 3 Port. 452. And 
whenever the word children, and heirs of the body, are indis- 
criminately used to designate remainder-men, they have 
been regarded as words of purchase, designating a class of 
persons who were to take on the expiration of the particular 
estate,—not from the tenant of that estate, but from the 
donor; a different intention not being clearly indicated. 
Dunn v. Davis, 12 Ala. 135; Shepherd vU. Nabors, 6 Ala. 631 ; 
Twelves v. Nevill, 39 Ala. 175 ; Robertson v. Johnson, 30 Ala. 
197 ; Williamson v. McConico, 36 Ala. 22. 

If the estate for life, expressly given to the daughter, 
were enlarged into an estate-tail, converted by the statute 
into a fee simple, it is apparent the intention of the donor, 
which ought to prevail, so far as it is not offensive to law, 
would be disappointed and defeated. The gift over to the 
children—the division of the property among them, after the 
death of the mother, when the youngest became of age— 
would fail. We can not doubt that the words heirs of the 


body were used as the synonym of children ; and being so 
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used, the first taker had but a life-estate, with remainder to 
her children. 

Such was the construction given the deed by the Circuit 
Court, and its judgment is affirmed. 


Hinson v. Gamble & Bolling. 


Bill in Equity to charge Wises Statutory Separate Estate for 
Professional Services of Altorney-at-Law. 


1. Attorney's lien.--An attorney-at-law has no lien on lands, for profes- 
sional services rendered for the owner thereof in a suit which sought to sub- 
ject them to an unfounded claim or liability. 

2. Sume; on statutory sepurate estate of married woman. —Prior to the passage 
of the act apppoved March Ist, 1831, amending section 2711 of the Code 
(Sess. Acts 1880-81, p. 36), professional services rendered by an attorney-at- 
law in detending the title to property belonging to the statutory separate estate 
of a mitrried woman, were not chargeable upon her estate. 

3. Liability of wife's statutory separate estate; how enforced. — The liability 
of a married woman’s statutory estate, for claims which are chargeable upon 
it, can only be enforced by action ut law, aud in the form prescribed by the 
statute. 


APPEAL from the Chancery Court of Butler. 

Heard before the Hon. Jonn A. Foster. 

The bill in this case was filed on the 9th October, 1879, by 
Gamble & Bolling, attorneys-at-law, suing as partners, 
against Mrs. Elizabeth Hinson and her husband, John F, 
Hinson ; and sought to condemn by process of garnishment 
against Conrad Wall, who-was also made a defendant, a debt 
due from him to Mrs. Hinson for the purchase-money of a 
tract of land, which had belonged to Mrs. Hinson’s statutory 
separate estate; and to subject it, or so much thereof as 
might be necessary, to the satisfaction of a claim for pro- 
fessional services rendered by the complainants, at the in- 
stance and request of said Hinson and wife, in defending a 
suit in chancery, in which one Joseph Steiner was plaintiff, 
and said Hinson and wife were defendants; and which was 
filed for the purpose of foreclosing a mortgage on the lands, 
executed by said Hinson before his wife had filed a bill and 
obtained a decree declaring a resulting trust in the lands in 
her favor, on the ground that the purchase-money was paid 
with funds belonging to her statutory separate estate. The 
defendants demurred to the bill, on several grounds which 
were specified, and also moved to dismiss it for want of 
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equity, because the complainants’ remedy, if any they had, 
was by action at law. The chancellor overruled the demur- 
rer and the motion, and, on final hearing on pleadings and 
proof, rendered a decree for the complainants. From this 
decree Mrs. Hinson appeals, and here assigns it as error, 
with the overruling of her demurrers and motion to dismiss 


the bill. 
P. O. Harper, for appellant. 
J. M. Warrenean, contra. 


STONE, J.—An attorney, defending successfully the right 
and title to a tract of land, against an unjust claim, or un- 
warranted attempt to subject it to an alleged lien or liability, 
can not assert a lien on the land thus successfully defended, 
for his lawful fees and charges.—1 Wait’s Actions & Defenses, 
453-4 ; 2 Story’s Eq., $ 1233 a; Warfield v. Campbell, 88 Ala. 
527; 2 Kent’s Com., 640-41. 

Until March Ist, 1881, professional services rendered by 
an attorney-at law, in defending the title to statutory sepa- 
rate property of a married woman, did not fasten a charge 
upon her statutory estate, under section 2711 of the Code of 
1876 —See Pamph. Acts, 1880-1, p. 36. 

The statutory separate estate of the wife can not be sub- 
jected by suit in chancery to liability for articles of comfort 
and support of the household, under section 2711 of the 
Code. If there be a liability, it can be enforced only in a 
court of law, and in the form provided by that statute.— @il- 
bert v. Dupree, 63 Ala. 331; Wilburn v. M-Calley, Tb. 436; 
Ridley v. Hereford, at the present term ; Conly v. Blue, 62 Ala. 
77; Lee v. Tannenbaum, 62 Ala. 501; O’ Connor v. Chamber- 
lain, 59 Ala. 431; Janney v. Buell, 55 Ala. 408. 

The decree of the chancellor is reversed, and the bill is 
dismissed, at the cost of the appellees. 


Vanderveer v. Ware. 


Bill in Equity by Surety, as Assignee of Judgment, to coerce 
Satisfaction out of Lands Devised. 


1. Payment and assignment of judgment.--By statutory provision (Code, 
§ 3415), a surety who has paid a judgment recovered against his principal 
and himself, and taken an assigument ot it to himself, ‘* may assert, in 

Von. LXV. 








1880.] OF ALABAMA. 607 


[Vanderveer v. Ware. ] 


law or equity, any lien or right against the principal debtor, which the plain- 
tiff could assert if the debt had not been paid”; but the statute is in deroga- 
tion of the principles of the common law, and must be strictly construed as 
to the rights created by it; such payment, before its enactment, operating an 
extinguishment of the judgment, and giving the surety no stunding in a court 
of equity asa judgment creditor. 

2. Contracts of executors,--The contracts of executors and administrators, 
even When relating to matters necessary to the execution of their trusts, like 
the coutracts of other trustees, are only binding on them personally, and do 
not create any liability against the estate; and actions against them, on such 
contracts, must be personal, and judgments de bonis propriis. 

3. dudygment against executor; payment by surety. and assignment to him ; 
remedy against lands devised ; statute of limitations.---When a judgment has been 
rendered against an executor, on a debt due by the testator, and 1s affirmed on 
appeal, agaimst him and his surety ou the supersedeas bond; if the surety pays 
the atlirmed judgment, and takes an assignment of it to bimsef, he may, by 
bill in equity, alleging the insolvency of the executor, reach and subject any 
personal assets remaining uvadwinistered in the hands of the executor, and 
also his individual interest in the estate, both lands and personal property; but, 
as against the other devisees, they uot being parties to the judgment, nor to 
the supersedeas bound, the lapse of six years after the payment of the judg- 
ment by the surety, before filing a bill in equity to reach the lands devised, is 
a bar to any relief. 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. H. Ausrm. 

The bill in this case was filed on the 2d March, 1880, by 
W. P. Vanderveer, against Robert Y. Ware individually, 
and as the executor of the last will and testament of Robert 
J. Ware, and against the widow and children of said testator; 
and sought to coerce satisfaction of a judgment, which the 
complainant had paid as the surety of said Robert Y. Ware, 
out of the lands devised by the testator’s will to the several 
defendants, or out of the reuts and profits thereof in the 
hands of a receiver, who had been appointed in another suit 
pending in said court when this bill was filed. Robert J. 
Ware, the testator, died in November, 1867, having executed 
his last will and testament, which was duly admitted to pro- 
bate after his death; and letters testamentary thereon 
were granted to said Robert Y. Ware, who was by the will 
relieved from giving bond. At the time of his death, the 
testator was indebted to the trustees of Howard College in 
Perry county, a domestic corporation, by two promissory 
notes payable in installments, on which nearly $4,000 was 
due and unpaid. The trustees brought suit on these notes 
against the executor, in the Cireuit Court of Montgomery, 
and recovered a judgment against him, on the 29th January, 
1870, for $3,500, besides costs. The executor sued out an 
appeal on this judgment, and brought the case to this court, 
giving a supersedeus bond, with said W. P. Vanderveer and 
others as sureties; and the judgment was affirmed by this 
court, on the 10th February, 1872, with five per-cent. 
damages, and costs. An execution was issued on this 
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affirmed judgment, against all the parties to the supersedeas 
bond ; and thereupon, on the 13th February, 1873, as the 
bill alleged, “complainant paid to said corporation a large 
sum, to-wit, $3,72: 3.67, in discharge of his liability on said 
bond ; and, in consideration of said payment, said corpura- 
tion transferred and assigned said judgment against said 
Robert Y. Ware, as executor as aforesaid, to said complain- 
ant; and said judgment remains in full force and effect 
against said executor, and no part thereof has been paid by 
him, or otherwise satisfied out of the estate of said Robert 
J. Ware.” The bill alleged, also, that Robert Y. Ware was 
insolvent ; that the testator’s estate was solvent, but all the 
personal assets had been wasted, destroyed, or otherwise 
disposed of ; that there was no property out of which the 
amount due to complainant could be made by legal process, 

“and it is therefore necessary to sell the real estate of said 
testator, described in said will, or the rents, issues, and profits 
thereof, to obtain satisfaction thereof.” The bill prayed, 
therefore, an account of the assets of the estate in the hands 
of the receiver, who had been appointed in another suit, and 
his appointment, if necessary, as receiver in this suit ; that 
the amount due to the complainant, on an account to be 
stated by the register, be paid out of the moneys in the 
hands of the receiver ; that the real estate be sold, if neces- 
sary, or such portion thereof as might be necessary to 
satisfy the complainant's debt; and for other and further 
relief, under the general prayer. 

The defeudants demurred to the bill, jointly and severally, 
assigning several grounds of demurrer, which were, in sub- 
stance, that the judgment paid by the complainant was only 
a judgment against the parties to the supersede rs bond, and 
not a judgment against the testator’s estate, and that its 
assignment to the complainant did not give him any right to 
proceed against the devisees. The chancellor sustained 
the demurrer, and dismissed the bill; and his decree is now 
assigned as error. 


Warts & Sons, and Troy & Tompkins, for appellant. 
PI 


Sayre & GRAVES, contra. 


SOMERVILLE, J.—Section 3418 of the Code (1876) 
authorizes a surety to pay a judgment obtained by any 
creditor against himself and his principal, and to have the 
judgment assigned to himself. He is thus empowered to 


“assert, in law or equity, any lien or right against the prin- 
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cipal debtor, which the plaintiff could assert, if the debt had 
not been paid.” 

The assignment of the judgment rendered on the super- 
sedeas bond, which was taken by the appellant, conferred on 
him any lien or right which the trustees of Howard College 
could have enforced, as the plaintifis in such judgment, 
against the “ principal debtor,’ Robert Y. Ware, who was 
the executor of the last will and testament of Robert J. 
Ware, deceased. The statute can not be extended by con- 
struction, further than authorized by its express words ; 
for, being in derogation of the principles of the common law, 
it must be strictly construed, as to the rights created by it. 

It is settled by the current of authorities in this State, 
that executors and administrators, even when contracting 
for matters necessary to the execution of their trusts, do 
not bind the estate they represent, but are individually 
liable on such contracts. Suits against them must be per- 
sonal, and the judgment is de bonis propriis, and not de bonis 
testatoris.—1 Brick. Dig. p. 957, § 614. 

It may be, however, that, in a proceeding of this character, 
a court of equity would undertake to reach any personal 
assets which might remain unadministered in the hands of a 
personal representative, and subject them to liability for the 
claim assigned to the surety; and as the executor is individ- 
ually liable on the supersedeas bond, bis own distributive 
share in the estate of the testator can certainly be reached, 
whether it be realty or personalty. , 

But the case stands differently with the other devisees of 
the testator. Unlike Robert Y. Ware, they are not privy to 
the contract which created the suretyship. The plaintiff in 
the judgment had no right or equity against them, which was 
assignable to the surety who was a defendant in the judg- 
ment. Section 3418 of the Code only authorizes the assign- 
ment to such extent as to keep the judgment in force against 
the “ principal debtor,” Robert Y. Ware. The rights of the 
other devisees must be tested by the common law, without 
reference to this statute. When a surety paid a judgment 
against himself and his principal, and took an assignment 
of it to himself, the judgment, before the enactment of the 
statute, was at law extinguished (Preslar v. Stallworth, 37 
Ala. 402); and he became a simple-contract creditor, having 
no standing as a judgment creditor in a court of equity. 

The averments of this bill, which were admitted by the 
demurrer to be true, show that appellant, Vanderveer, paid 
the judgment against himself and Robert Y. Ware, on 
February 13th, 1873. The bill was not filed until March 2d, 
1880, or more than six years from the date of the payment. 

(39) 
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Where a surety pays a debt, and takes no step to enforce 
his claim against the principal, or to place himself in a con- 
dition whereby he may be subrogated to the creditor’s rights, 
but delays until he is barred by the statute of limitations, 
he is without remedy in a court of equity. —Brandt on Surety- 
ship, § 267. Suchis the case here, so far as concerns all the 
devisees under the will, except Robert Y. Ware. The remedy 
of the appellant against the /ands devised to them is barred, 
and the demurrer as to them was properly sustained. 

The bill should, however, have been retained, so far as to 
amy the enforcement of complainant’s equities against 

obert Y. Ware. The chancellor erred in not pursuing this 
course, and for this reason the decree is reversed, and the 
cause remanded. The costs incurred by this appeal, and in 
the lower court, will be taxed against the appellee, Robert 


Y. Ware. 





Stone, J., not sitting. 


Robertson v. Robinson. 


Action for Money Had and Received, by Deputy Taxr- Assessor 
against Tax-Collector. 


1. What is revisable.—It is not the practice of this court, in a case of which 
the lower court had jurisdiction, to consider any other matter than that whieh 
was there acted on, and its action here assigned as error. 

2. Validity of contract; ptrol and written stipu! ctions. —In determining the 
validity of a contract, on which an action is broaght, on groanads of pablic 
policy, the court will inquire into the whole transaction from its origin, and 
will not be embarrassed or hindered by the particular form in which it was 
reduced to writing, or the expressions used in the writing ; nor does the writ- 
ing operate an estoppel on the party sought to be charged, from showing the 
true character of the transaction. : 

3. Contract relating to public office. —A contract between plaintiff and a per- 
s0n who was a candidate for the office of connty tax-assessor, which had its 
origin in a proposal made by the latter to plaintiff on the morning of the 
election day, to the effect that, it elected, he would appoint plaintiff his chief 
deputy, and pay him an annnal salary of $2,500 from the fees and perquisites 
of the office, if plaintiff wonld make his official bond for him, and wonl per- 
form all the duties of the office except such as relate to the poll-tax ; which 
proposal was accepted, and the contract afterwards reduced to writing, —is 
void on grounds of public policy, and will not support an action. 


AppEAL from the City Court of Montgomery. 
Tried before the Hon. Jonn A. MInnIs. 
This action was brought by William G. Robertson, against 
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Patrick Robinson, and was commenced on 24th September, 
1878. In his complaint the plaintiff claimed $2,0U0, “due 
from said defendant by account on the lst May, 1878, for 
money had and received by defendant, for the use of the 
plaintiff, during the year 1877, and during the year 1878, 

rior to said Ist day of May; which sum of money, with 
interest thereon, is due and unpaid.” The record does not 
show what pleas were filed. On the trial, the plaintiff took 
a nonsuit, with a bill of exceptions, in which the facts are 
thus stated: “The plaintiff was introduced as a witness, 
and testified, that at the general election in November, 1874, 
the defendant was elected tax-collector of Montgomery 
county, for the term prescribed by law, and duly qualified, 
and performed the duties of said office until—, 1878; that one 
George W. Sewell was duly elected tax-assessor of said 
county at said election, for the term prescribed by law, and 
duly qualified as such; that on the 17th November, 1874, 
plaintiff and said Sewell entered into a contract, to which 
said defendant was one of the subscribing witnesses, a copy 
of which is hereto attached as an exhibit,” being as follows : 

“State of Alabama, Montgomery County: This agree- 
ment, rhade and entered into this 17th November, 1874, 
between George W. Sewell, tax-assessor, party of the first 
part, and Wm. G. Robertson, party of the second part, wit- 
nesseth : The party of the first part agrees to pay the party 
‘of the second part the sum of $2,500 per annum, during his 
term of office as assessor as aforesaid, on condition that the 
party of the second part will faithfully and properly assess 
the real and personal property of the county, including 
insurance companies, &c., and make the necessary assess- 
ment-books required by law; the above sum of $2,500 to be 
paid by the tax-collector to the said William G. Robertson, 
out of the perquisites of said office of tax-assessor. The 
party of the first agrees to assess the poll-tax, and to make 
out the poll-book.” (Signed by said Sewell and W. G. 
Robertson, and attested by Pat. Robinson and Robert 
Barber.) 

“The plaintiff introduced evidence that he had performed 
the duties required of him by the terms of said contract, 
for the tax-years 1874-5, 1875-6, 1876-7; that the defendant, 
without any other order from Sewell than that contained in 
said written contract, paid to plaintiff, for the first two years 
of the term, the amount agreed to be paid by said contract, 
except that, at the instance of the defendant, about the time 
of the payment for the year 1875. 6, the plaintiff relinquished 
$225, and instructed the defendant to pay that sum to said 
Sewell. The testimony tended to show that, in December, 











612 SUPREME COURT (Dec. lerm, 
[Robertson v. Robinson.) 


1877, defendant requested plaintiff to take less than $2,500 
from Sewell, on account of the office of tax-assessor having 
become less profitable ; that plaintiff thereupon told defend- 
ant that he would take $2,000, instead of $2,500, as named 
in the contract; and that Sewell was present, and assisted 
in the defendant’s request. The testimony further showed 
that in , 1878, defendant refused to pay plaintiff, 
unless plaintiff would get an order from said Sewell ; that 
plaintiff said there was no necessity for any more orders 
than the contract, and that defendant had paid for the 
two years previously without any other order, but finally 
agreed to get an order; that thereupon defendant himself 
wrote the order, and handed it to plaintiff, signed by Sewell.” 
The order was produced, and it is made an exhibit to the 
bill of exceptions. It is dated the 4th December, 1877 ; is 
signed by said Sewell, with the words added “ Tax-assessor 
of Montgomery county”; is addressed to “ Pat. Robinson, 
tax-collector of Montgomery county” ; directs him to “ pay 
to W. G. Robertson, or order, all the balance of commissions 
and fees, which may be due me as tax-assessor of said county 
for the year 1877, and this order will be your receipt for the 
full amount you pay him”; and across the face of it are 
written the words, “‘ Accepted, December 4th, 1877,” with 
defendant’s name subscribed, and the words added, “ Tax- 
collector M. C.” 

“The testimony showed, also, that the defendant paid of 
this order $415 ; and that the plaintiff gave the defendant, as 
tax-collector, a receipt for $2,500 for the second year, 
although he only received $2,275, directing defendant to 
pay the balance to Sewell. Plaintiff also testitied, on cross- 
examination, that while said Sewell was a candidate for tax- 
assessor of said county, at said November election, 1874, 
and on the morning of the election, -said Sewell came to 
him, and proposed, if he (S.) was elected, that he wanted 
witness to make his bond as tax-assessor, and to act as his 
chief deputy, and to take charge of the office; that he 
replied to this proposition, that he would think about it; 
that he heard nothing further from Sewell after his election, 
in regard to the matter, until the day on which the time 
expired within which Sewell was required to file his bond, 
when Sewell remembered the proposition, and told him that, 
if he would make the bond, and take charge of and manage 
the office, and perform all the duties of such tax-assessor, 
except to assess the poll-tax, he should receive, as compen- 
sation for hi8 said services, $2,500 per annum out of the per- 
quisites of the office ; that he accepted this proposition, and 


made the bond for Sewell, and said written contract was 
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executed ; that he assessed the taxes of the county under 
said contract, except the poll-taxes, for the whole of said 
Sewell’s term as assessor, and received his compensation for 
the two years first ensuing, as above stated ; and this suit is 
brought to recover the third year’s compensation under said 
contract. 

“Tt was agreed by counsel, when plaintiff first began to 
testify, that he should proceed with his testimony, and the 
introduction of the written contract; and that the defend- 
ant should have leave to move to exclude any or all of the 
testimony, after it was introduced to the jury. It was 
proved, also, that the commissions and fees of the tax- 
assessor, for each year of the term, amounted to between 
$3,000 and $4000; that the fees and commissions of the 
assessor, for the year 1877-8, had been collected by the 
defendant, before the plaintiff demanded payment of it ; and 
that the defendant refused to pay, either under the contract, 
or under the order, except as above stated. This was all the 
testimony introduced by the plaintiff, and the defendant 
introduced none, except what was drawn out on cross-exami- 
nation of plaintifi’s witnesses. Thereupon, the defendant 
moved to exclude from the jury, Ist, the said written con- 
tract ; and, 2d, the said contract in connection with the tes- 
timony tending to show a change in said contract in Decem- 
ber, 1877 ; on the ground that said contract, taken by itself, 
‘or in connection with said testimony, was illegal and void.” 
The court sustained these motions, and excluded the evi- 
dence, to which rulings the plaintiff excepted, and was 
compelled thereby to take a nonsuit; and he now assigns 
these rulings as error, and moves to set aside the nonsuit. 


“Watts & Sons, for appellant.—The contract between 
Sewell and Robertson is not violative of any statutory pro- 
vision, nor assailable on grounds of public policy. It was 
not a sale of the office of tax-assessor, for Sewell was to 
perform certain specified duties. It simply provided for the 
appointment of a deputy, who was to discharge some of the 
duties of the office, and was to receive a fixed sum as his 
compensation, payable out of the lawful fees of the office ; 
and the deputy agreed, in addition to discharging the duties 
required of him, to make the official bond of the assessor. 
The assessor is authorized to appoint a deputy, and is res- 
ponsible for his acts (Code, § 397); and he is required to give 
bond for the faithful discharge of all the duties of the office. 
It could not have been contemplated that the deputy should 
serve without compensation ; and there can be —— 
wrong, in law or morals, that he should stipulate to be pai 
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for his services out of the fund which he has mafbly contri- 
buted to earn. Since the assessor is required to give bond, 
and is made responsible for the acts of his deputy, it does 
not seem at all improper that the deputy should be surety 
on his bond, or should “ make his bond,” thereby making 
each of them liable for the acts of the other. The appoint- 
ment of a deputy, and the making of an official bond, were 
lawful acts on the part of Sewell; and it could not be 
unlawful for plaintiff to assist in the performance of those 
lawful acts. The authorities fully sustain the validity of the 
contract.—Addison on Contracts, 105; Benjamin on Sales, 
2d ed., 440-41; Godolphin v. Tudor, 2 Saik. 268, mar. ; 
Salling v. McKinney, 1 Leigh, Va., 54; Brainerd v. DeForest, 
2 Day, 528. 


R. M. WiLu1amson, contra.—The plaintiff could not recover 
in this case, even if his contract with Sewell were valid; 
because the money in the hands of the defendant which he 
seeks to recover, and out of which, by the terms of that 
contract, his compensation was to be paid, was a part of the 
public revenue, State and county, solong as it remained in 
the hands of the tax-collector ; aud the statute expressly pro- 
vides that the deputy shall not be paid out of that revenue. 
Code, § 397. But the contract itself is void, on grounds of 
public policy, and will not support an action.—Pursons v. 
Thompson, 1 H. Bla. 322; Garforth v. Fearon, 1b. 328 ; Nore 
v. Fisher, 3 Call, 215 ; Salling v. McKinney, 1 Leigh, 42. The 
court will look at the entire transaction between the parties, 
without regard to the particular form of the writing.—Hud- 
son v. Milner, 12 Ala. 667; Tenisonv. Martin, 13 Ala. 21. 


BRICKELL, C. J.—When the primary court has jurisdie- 
tion, it is not the practice of an appellate court, to consider 
any other matter than such as may have been acted on in 
the court below, and the action assigned as error. Other 
matters which may be suggested, or which are apparent on 
the face of the record, and which, :f attention had been di- 
rected to them in the primary court, would or could be pre- 
sented in a different aspect, it would be injustice to make the 
basis of decision. In the present case, the contention in 
the City Court was limited to the validity of the agreement 
between the appellant and George W. Sewell. No other 
question was considered or passed upon ; and it is that ques- 
tion only we propose now to decide. 

All agreements or contracts, having for their object that 
which is repugnant to public justice, or violative of public 


policy, or offensive to good morals, or contrary to statutory 
VoL, LXV, 


























1880°} 





OF ALABAMA. 615 


[Robertson v. Robinson.] 


provisions, or in derogation of the principles of the common 
law relating to the public peace or security, and injurious to 
the community, are void; “and the reason why the common 
law says such contracts are void, is for the public good.” 
The agreement between Sewell and appellant, it is insisted, 
falls within this general principle, because, in fact, it was a 
sale of the office or employment of deputy tax-assessor of 
the county of Montgomery. Whether this is the real char- 
acter of the agreement, and, if it be, whether it is offensive 
to law, and violative of public policy, requires that the 
whole transaction should be inquired into and considered. 
The form of the agreement, and the expressions embodied 
in the writing to which it was reduced, are only matters of 
evidence, not operating an estoppel upon the parties, and not 
embarrassing or hindering the court. If it were otherwise 
—if the manner of the transaction could gild over and conceal 
the truth, this great conservative principle of the law, essen- 
tial to the purity of the administration of justice, of public 
morals, and the general welfare, would be evaded at the 
pleasure of the designing, the wicked, and the corrupt. 

The county assessor of taxes is a public officer, elected by 
the qualified voters of the county, commissioned by the gov- 
ernor, required to take the oath of office prescribed by the 
constitution to be taken by all public officers, the highest or 
lowest, and charged with duties of great importance to the 
public and to the citizen—duties not only ministerial, but in 
their nature, in some respects, judicial. He has authority 
to appoint deputies, whose acts have the force and effect of 
his official acts, and for whose good conduct he is responsi- 
ble.—Code of 1876, § 397. The deputy appointed by him, 
not for a mere particular case, or for a mere casual, special 
service, is required to take the constitutional oath of office. 
The statute authorizing his appointment, requiring him to 
take the oath of office, distinguishing between him and one 
whom the assessor may appoint to a special service, places 
him, in many respects, as a public officer. 

The transaction between Sewell and the appellant had its 
origin on the day of, and pending the election of a tax-asses- 
sor for the county of Montgomery, in November, 1874. It 
commenced by a proposition made by Sewell to the appel- 
lant, in substance, that if Sewell, who was a candidate for 
tax-assessor, was successful, he would appoint the appellant 
his chief deputy, and pay him from the fees and perquisites 
of the office twenty-five hundred dollars annually, if the 
appellant would make for him his official bond, and perform 
all the duties of the office, except such as related to the as- 
sessment of the poll-tax. The proposition was accepted, and 
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it is this agreement the subsequent writing was intended to 
embody, and which the parties treated as embodying. 

Of such an agreement, in the strong language of Chief-Jus- 
tice WiLMot, in Collins v. Blantern, 2 Wils. 341 (1 Smith’s 
L. C. Pt. 2, 673), it may be said, that it “is void ab initio, by 
the common law, by the civil law, moral law, and all laws 
whatever.” It concerns a place of public trust, in which the 
ge have high interests, involving the performance of pub- 
ic duties, and which can not be made the subject of tratftic, 
and can not become the matter of trade and bargaining. It 
was corrupting the appellant as a voter, bound by his duty to 
cast his vote from public, not private considerations, on the 
eve of the election to make such a proposition ; tempting 
him to merge his duty as a citizen in the promptings of mere 
selfishness, in the gratification of his avarice. It was bar- 
gaining away the discretion in the appointment of a deputy, 
which Sewell was bound to exercise for tle public good, and 
not for the promotion of his private interest or convenience. 
It was an irrevocable appointment, continuing during the 
term of office, which was contemplated, fettering the power 
of appointment with which Sewell was clothed by law. In 
fact, it was a sale of the office of deputy, and the considera- 
tion was not only the services the appellant was expected to 
render, but the making of the official bond. The people of 
Montgomery county, trusting to the integrity and good judg- 
ment of Sewell, elected him to the office of assessor of taxes. 
Their confidence was repaid by his transfer to the appellant 
of every duty not merely ministerial, attaching to the office, in 
consideration really of ease and convenience in making the 
official bond. It would be far better that public trusts, pub- 
lic offices, or the deputations to them, should be exposed at 
public auction to the highest, or to the lowest bidder, than 
that they should become the subject of such private bargain- 
ing and traffic. We cite numerous authorities, which it is 
unnecessary to review specially, and in which the bargaining 
away of public offices, or of deputations to them, have been 
pronounced void.—2 Chit. Contr. 990 ; 1 Addison Contr. 262, 
266 ; Hanington v. Duchatell, 1 Brown’s C. C. 124; Morris v. 
McCulloch, Ambler, 455; Lee v. Coleshill, Cro. Eliz. 529; Gar- 

Forth v. Fearon, 1 H. Black. 328 ; Godolphin v. Tudor, 2 Salk. 
468 ; Greenville v. Atkins, 9 B. & C. 462; Tuppan v. Brown, 
9 Wend. 175 ; Gray v. Hook, 4 Conn. 449 ; Haralson v. Dickens, 
N.C. L. BR. 66; Grant v. McLester, 8 Geo. 553; Lewis v. 
Knox, 2 Bibb. 453; Outon v. Rodes, 3 A. K. Marsh. 453. 

No judicial tribunal, so far as we can discover, has ever 
given countenance to any such agreement; and if popular 


elections are to be kept free from the taint of selfishness and 
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corruption—if public offices are to be dignified as public 
trusts, and the performance of official duty preserved from 
the contamination of unlawful and improper influences, all 
such agreements will be condemned. 

The validity of the agreement was the only question pre- 
sented to, and decided by the City Court, and the manner of 
presenting it was matter of agreement between the parties. 
The court did not err in pronouncing the agreement void, and 
its judgment is affirmed. 


Davis v. Cook. 


Bill in Equity by Junior Mortgagee, for Redemption and Fore- 
closure of Mortgages. 


1. Cress-bill; when allowed.—A cross-bill is proper, and is allowed, when- 
ever it is necessary to do complete justice between all the parties, and to ad- 
just all the equities between thea: connected with the subject-matter of the 
original bill; and, though foreign matters can not be thus introdaced, unless 
special circumstances are shown, such as insolvency, non-residence, &c., new 
issues in relation to the original matter may be brought forward. 

2. Same.—As against the plaintiff in the original bill, it is not always neces- 
sary that the cross-bill should show any ground of equity, or ask any equitable 
relief. In Andrews v. Hobson, 23 Ala 239, *‘ the language used is too broad,” 
in suying that the cross-bill was properly dismissed because it sought no relief 
against the plaintiff in the original vill. 

3. When junior mortgagee may come into equity.—A junior mortgagee may 
file a bill in equity against the mortgagor and the senior mortgagee, asking 
an account of the mortgage debts, and a sale of the property for the payment 
of the sums ascertained to be due on them; and he may offer in his bill 
to redeem trom the senior mortgagee, and have the property sold for the satis- 
faction of the entire amount then due to him, or have the property sold for 
both debts, and the proceeds of sale first applied to the older mortgage. 

4. Cross-bill by mortgagor, setting up usury.—Under such a bill by the junior 
mortgagee, the mortgagor may file a cross-bill, setting up usury in the first 
mortgage ; and if, instead of filing a cross-bill proper, be sets up that defense 
in his answer, and asks that his answer may be held and treated as a cross- 
bill (Code, §§ 3801-04), and it is so treated by the parties and the court be- 
low, without objection on that account, this court will not consider whether it 
falls within the terms of the statute. (Brickext, C. J., dissenting, held that a 
cross-bill would not lie in such a case. ) 


AppEAL from the Chancery Court of Butler. 

Heard before the Hon. H. Austri1. 

The original bill in this case was filed on the 27th Novem- 
ber, 1875, by Mrs. Jane D. Massey, against Nathan B. Cook 
and J. Moses Davis, and alleged the following facts: That on 
the 20th March, 1873, Cook borrowed from complainant the 
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sum of $5,576, for which he gave her his promissory note, 
payable twelve months after date; and, to secure the pay- 
ment gf said note, he also executed to her a mortgage on a 
tract of land therein particularly described, which was dated 
the 22d March, 1873, and a copy of which was made an 
exhibit to the bill: That some partial payments of interest 
were made on this note, but the principal sum and a large 
amount of interest were still due and unpaid: “That one 
J. Moses Davis, who is a residen! of Texas, pretends to hold 
some sort of lien, or other mortgage lien, which he pretends 
was executed on (to-wit) the 5th day of January, 1872, and 
which he pretends was executed and delivered to him by the 
said N. B. Cook to secure the payment of two promissory 
notes, made by the said Cook to t_e said Davis on said 5th 
January, 1872, one for $5,485.60, and the other for $1,316.34 ; 
but oratrix charges, on information which she deems per- 
fectly reliable, that said notes, or all that is legally due there- 
on, has been fully paid oft and discharged” : “ That notwith- 
standing said Davis pretends to claim of said Cook the said 
sums of $5,485.60 and $1,316.34, a= stated in said notes and 
pretended mortgaye ; yet oratrix shows and charges, that 
said Cook never received from said Davis the said sums in 
said notes severally mentioned, but, on the contrary, never 
received from said Davis any money or property whatsoever, 
save and except” certain sums specified, with their respec- 
tive dates, “making in all the receipts, both of money and 
property, the sum of $5 347.03”: That on the 5th January, 
1872, Cook executed and delivered to Davis his two promis- 
sory notes, one for $5,485.60, due twelve months after date, 
and purporting to be for moneys received, and the other for 
$1,316.34 ; “ which last note was given solely and exclusively 
for usurious interest, at the rate of twenty-four per-cent. on 
said sum of $5.485.60, and is therefore absolutely void”: That 
Cook has paid to said Davis, “on account of the moneys 
and cotton so borrowed of him, the following sums,” specify- 
ing them, “ making in all the sum of $5,358.05”: “That if 
any right the said Davis has under his said mortgage, such 
right is inferior to that of oratrix under her said mortgage ; 
and be that as it may, oratrix hereby proposes, if anything 
shall be shown to be due and payable on his said mortgage, 
oratrix hereby proposes to pay off and discharge the same, 
and insists that the said lands be sold, and that the proceeds 
of such sale be applied as in equity and good conscience 
shall be deemed right.” 

The prayer of the bill was, “that an account be taken, 
under and by the directions of this honorable court, of the 


amount due oratrix on her said note and mortgage, including 
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principal and interest thereon; and that said Cook be de- 
creed to pay and satisfy to your oratrix what shall appear to 
be due and owing to her on the taking of said account, by 
a short day to be appoiuted by this honorable court, together 
with her costs; and, in default thereof, that said N. B. Cook 
and all persons claiming under him may be absolutely barred 
and foreclosed of and from all equity of redemption or claim 
in and to said mortgaged premises, and every part thereof, 
and may deliver over to your oratrix all deeds, writings, and 
documents whatsoever, in his custody or possession, relating 
to said mortgaged premises ; and that the said J. Moses 
Davis be compelled to deliver up his said mortgage, or pre- 
tended mortgage, to be can.elled, or otherwise disposed of 
as this honorable court shall determine and adjudge ; and 
that said mortgaged premises be sold by decree of this 
court, and the proceeds of such sale be applied, first, to the 
payment of what shall be ascertained to be due to your ora- 
trix, on her said mortgage debt, and her costs ; and if in any 
thing your oratrix has mistaken her remedy,” then she 
prayed for such other and further relief as the nature of her 
case required. 

An answer to the bill was filed by Davis, insisting on the 
validity and priority of his mortgage ; admitting the charge 
of illegal interest in his transactions with Cook, but denying 
tnat this rendered the note void, “ or that it is even voidable 
by complainant, in this or any other proceeding” ; denying 
the correctness of the alleged partial payments to him, and 
alleging that a large balance was still due and unpaid ; alleg- 
ing, also, that Cook had surrendered the possession of the 
premises to him under his mortgage, and he had rented them 
out to D. G. Dunkiin, who was ia possession when the bill 
was filed; also, that on the 18th January, 1876, before pro- 
cess in this cause had been served on him, he sold the prem- 
ises under a power of sale contained in his mortgage, and 
one Matthew P. Davis became the purchaser at the sale ; 
that he executed a conveyance to said M. P. Davis, and 
placed him .n possession, and Dunklin attorned to him as 
his landlord ; and he insisted that this sale operated a fore- 
closure of his mortgage, and a divestiture of all complain- 
ant’s title or interest in the premises, unless she might claim 
to be subrogated to the mortgagor’s statutory right of re- 
demption. He incorporated in his answer a demurrer to the 
bill for want of equity, because the complainant could not 
take advantage of usury in his mortgage, and because she did 
not pay or tender the amount still due to him on his debt. 

An answer to the bill was filed by Cook, admitting all of 
its allegations to be “ strictly true ;” and he prayed that his 
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answer might be taken as a cross-bill, that Mrs. Massey and 
Davis be made defendants thereto, and required to answer 
it; also, “ that the said J. M. Davis be compelled to produce 
the notes and mortgage which he holds against this defend- 
ant, and that the same be cancelled, or otherwise disposed 
of, as may seem legal and proper to this honorable court,” 
and for other and further relief under the general prayer. He 
also alleged that the amount due to Davis ou his mortgage 
debt was not more than $500, and paid that amount into 
court, offering to pay any other balance that might be found 
due on the statement of the account, The cross-bill was 
afterwards amended, alleging that Davis had made a pre- 
tended sale under his mortgage, since the filing of the origi- 
nal bill in the cause; and that M. P. Davis, who was said to 
have become the purchaser at that sale, was a brother of 
said J. M. Davis, and had paid nothing on his purchase; and 
it was prayed that he be made a party defendant to the 
cross-bill. The allegation as to the amount due was also 
amended, by striking out the averment as to the $500, and 
alleging “ that there is now due on said mortgage debt not 
one cent, but the same is fully paid off and discharged, ex- 
cept, perhaps, a small amount of usurious interest.” 

An answer to the cross-bill was filed by J. M. Davis, re- 
peating the allegations of his answer to the original bill ; 
admitting the charge of usury, but alleging that there was 
still a large balance due him, and that Cook was insolvent ; 
asserting the validity and regularity of the sale under his 
mortgage, and admitting that M. P. Davis had paid nothing 
on his purchase. He also demurred to the cross-bill, and 
assigned the following as grounds of demurrer: “Ist, be- 
cause it sets up matters not pertinent to the original bill ; 
2d, because it seeks no relief against the complainant in the 
original bill ; 3d, because it seeks only relief from usurious 
interest as against this defendant, for the sole benefit of the 
complainant in the original bill; 4th, because the original 
bill is without equity as against this defendant ; 5th, because 
. said cross-bill shows that the equity of redemption of said 
Cook was foreclosed by a sale of the mortgaged premises 
under the power therein contained, and a deed made to the 
purchaser at the sale, before said cross-bill was filed, and 
alleges no sufficient ground for setting aside said sale; 6th, 
because said cross-bill does not allege such a state of facts 
as will entitle said Cook to any relief whatever in this court.” 
An answer to the cross-bill was also filed by M. P. Davis, 
setting up his purchase at the mortgage sale, alleging its 
regularity and validity, and admitting that he had paid no 


part of the purchase-money ; and he demurred to the cross- 
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bill, on the following grounds: “ Ist, because this defendant 
is not a proper party thereto ; 2d, because it does not allege 
any facts or circumstances which will authorize any decree 
whatever against this defendant; 3d, because it seeks no 
relief against the complainant in the original bill.” 

The chancellor overruled the demurrer to the original bill, 
and also the demurrers to the cross-bill; and the cause be- 
ing submitted on the bill and answers, and on the cross-bill 
and answers thereto, he rendered a decree, holding-—Ist, 
that the mortgage to J. M. Davis was usurious ; 2d, that the 
plea of usury might be set up by Cook i. this suit; 3d, that 
M. P. Davis, having taken the property, under his purchase 
at the mortgage sale, in payment of an antecedent debt due 
to him by J. M. Davis, could not claim protection as a bona 
Jide purchaser, and the plea of usury might be set up against 
him ; and, 4th, that the complainant in the original bill was 
entitled to relief, but the lien of her mortgage was subordi- 
nate to that of Davis; and he theretore ordered a reference 
to the register as master, to take and state an account of 
both the mortgage debts. At the next term, the register’s 
report being corrected and confirmed, by which it appeared 
that the amount due to J. M. Davis was $510.96, and the 
amount due to the complainant $6,578.20, the chancellor 
rendered a final decree, setting aside the sale under the 
mortgage to Davis, and ordering a sale of the property by 
the register, and the application of the proceeds of sale to 
the mortgage debts (first allowing Davis the $500 paid into 
court by Cook), and the residue, if any, to be paid to Cook. 

From this decree, J. M. Davis and M. P. Davis both ap- 
peal, and here separately assign as error the overruling of 
their respective demurrers, the decree of reference, and the 
final decree ; the assignments by J. M. Davis being eighteen 

_ in number, and those by M. P. Davis six. 





Hersert & BueEtL, for appellant.— Usury is a personal de- 
fense, which can only be set up by the mortgagor.—Baskins 
v. Calhoun, 45 Ala. 582'; Fenno v. Sayre, 3 Ala. 458; Cain v. 
Gimon, 36 Ala. 168 ; MeGuire v. Van Pelt, 55 Ala. 344 ; Powell 
v. Hunt, 11 Iowa, 430, and authorities cited. The sale by 
Davis, under the power in his mortgage, was a foreclosure, 
and destroyed the equity of redemption; and it was afterwards 
too late to set up the usury.— WeGuire v. VanPelt, 55 Ala. 344; 
2 Jones on Mortgages, $$ 646, 1797. The pendency of Mrs. 
Massey’s bill was no obstacle to a sale under the first mort- 
gage.— Rhodes v. Buckland, 16 Beavan ; Jones on Mortgages, 
§$ 1799. The necessary effect of the chancellor’s decree is to 
allow usury to be set up, for the benefit of Massey, after the 
mortgagor had parted with the equity of redemption, and 
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had lost all right to set it up for himself. The bill and cross- 
bill, each, allege usury in the mortgage to Davis, and that is 
the only matter in the bill as to which relief is asked ; and yet 
the chancellor granted relief as to an item of $800, on the 
ground of mistake. If such mistake had been proved, it was 
outside of the allegations of the bill, and no relief could be 
granted on account of it, without proper amendments putting 
it in issue.— Henderson v. Huey, lo Ala. 275; Levert v. Red- 
wood, 9 Porter, 79; Land v. Cowan, 19 Ala. 743; cases cited 
in 1 Brickell’s Digest, 743, $$ 1538-9. 


GamBLe & Bowne, and J. C. Ricwarpson, contra.—The 
original bill is not a bill for redemption, but for a foreclosure 
of the second mortgage, making the mortgagor and first 
mortgagee parties, and asking an account.—Cullum v. Erwin, 
4 Ala. 452. The cross-bill was properly filed, and it was not 
necessary to show any equity as against Mrs. Massey, or to 
ask any relief against her.— Nelson « Hatch v. Dunn, 15 Ala. 
501; Continental Life Ins. Co. v. Webb, 54 Ala. 688. Although 
a mere stranger can not be heard to allege usury in the mort- 
gage debt, it is now settled, by a great preponderance of the 
authorities, that it may be set up by a person who has suc- 
ceeded to the estate of the mortgagor.—i Jones on Mort- 
gages, § 664; 1 Hill. Mortgages, 599; Pearsall v. Kingsland, 
3 Edw. Ch. 195; Carew v. Kelly, 59 Barbour, 233; Thompson 
v. VanVechten, 27 N. Y. 568; Dix v. Van Wyck, 2 Gill, N. Y. 
481; Green v. Kemp, 13 Mass. 515; 15 Mass. 96, 103; Gun- 
nison v. Gregg, 20 N. H. 100; Shujelt v. Schufelt, 9 Paige, 137 ; 
44 N. Y. 626; Bullard v. Raynor, 30 N. Y. 197; Banks v. 
McClellan, 24 Md. 62; 1 Md. Ch. 127; 32 Miss. 142; Ferris 
v. Crawford, 2 Denio, 598 ; Siephens v. Muir, 8 Indiana, 352 ; 
Wright v. Bundy, 11 Ind. 398; Waterman v. Curtis, 26 Conn. 
241; Greene v. Tyler, 39 Penn. St. 361. M. P. Davis paid 
nothing oa his purchase at the mortgage sale, and is not en- 
titled to protection. The sale was made after the filing of the 
bill, and after publication against Davis; and although he 
alleges that process had not then been served on him, he 
does not deny actual notice of the pendency of the suit. 


STONE, J.—“ A cross-bill is a bill brought by a defendant 
against a plaintiff, or other parties in a former bill depending, 
touching the matter in question in that bill. A bill of this 
kind is usually brought to obtain a necessary discovery, or 
full relief to all parties. It frequently happens, and partic- 
ularly if any question arises between two defendants to a bill, 
that the court can not make a complete decree without a 


cross-bill or cross-bills, to bring every matter in dispute 
VoL. LXV. 
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completely before the court, litigated by the proper parties, 
and upon proper proofs. In this case, it becomes necessary 
for some or one of the defendants to the original bill to file a 
bill against the plaintiff and other defendants in that bill, or 
some of them, and bring the litigated point properly before 
the court. . . . But a cross-bill being generally con- 
sidered as a defense, or as a proceeding to procure a complete 
determination of a matter already in litigation in the court, 
the plaintiff is not, at least as against the plaintiff in the 
original bill, obliged to show any ground of equity to sup- 
port the jurisdiction of the court.” —Mitf. Eq. Pleading, 
marg. pages 80-1. 

It will be seen that. under this high authority, the 
subject of the cross-bill must be a matter in question 
in the original bill. In Tyler’s rendering of this work 
—Mitford «& Tyler’s Pleadings and Practice in Equity, 
178-9—the language above is adopted without change. 
The same principle, with language slightly changed, is found 
in Story’s Equity Pleadings, § 389, and in 2 Daniell’s Chan- 
cery Practice, 1550. The latter author, speaking on the 
subject of filing cross-bills, says: ‘This most commonly 
happens; where persons in opposite interests are co-defend- 
ants; so that the court can not determine their opposite 
interests upon the bill already filed, and the determination of 
their interests is yet necessary to a complete decree upon the 
subject-matter of the suit.” 

lu Hubbard v. Turner, 2 MeL. 519-539, the court said: 
“ A cross-bill is filed, to bring more fully before the court a 
subject-matter connected with the case made in the bill, and 
which is necessary to a determination of the controversy. 
The necessity of a cross-bill may arise, as well between two 
defendants, as between one or more defendants and the com- 
plainant,” 

In Elliott v. Pell, 1 Paige, 263-8, it is said: “It is the set- 
tled law of this court, that a decree between co-defendants, 
grounded upon the pleadings and proofs between the com- 
plainant and defendants, may be made ; and it is the constant 
practice of the court to do so, to prevent multiplicity of suits. 
But such decree between co-defendants, to be binding upon 
them, must be founded upon, and connecied with the subject- 
matter in litigation between the complainant and one or 
more of the defendants.”—See, also, Underhill v. Van Cort- 
landt, 2 Johns. Ch. 339. 

In May v. Armstrong, 3 J. J. Mar. 260, in margin, the court 
said: “A cross-bill must be confined to the subject-matter 
of the bill. An entire departure trom it is not admissible. 
If a bill is filed for a certain purpose, the defendant to the 
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bill can not, by any cross-bill, bring into litigation in that 
suit all causes of action which he may have against the com- 
plainant, unless there exist some special circumstances, such 
as insolvency, non-residence, &c., which would render it 
necessary in order to avoid irreparable injury. Tihus, if a 
bill be filed for specific execution of a contract for land, the 
defendant can not, by way of cross-bill, bring into litigation 
a fraud practiced on him by the complainant in swapping 
horses, or a debt due by the complainant, unless connected 
with the contract concerning the land, sought to be enforced. 
The cross-bill must relate exclusively to the subject-matter 
of the bill and things connected therewith, and foreign mat- 
ter can not be introduced, unless under special cireumstan- 
ces.” This is what we understand is implied in the phrase 
“subject-matter of the bill.” See, also, Tate v. Evans, 
54 Ala. 16. 

In Cullum v. Erwin, 4 Ala. 452, 461, this court said: “A 
cross-bill is necessary against co-defendants, where they 
have opposite claims, which the court can not determine 
- in the bill already filed, and where the determination 
of such clashing interests is still necessary to a complete 
decree upon the subject-matter of the suit.” In Nelson v. 
Dunn, 15 Ala. 501, this court said: “It is true the allega- 
tions of the cross-bill must relate to the subject-matter in 
controversy in the original bill; but the rule does not, as is 
supposed by the counsel, restrict its office so as to confine it 
to the issues in the original cause.” 

This court, in Andrews v. Hobson, 23 Ala. 219, 239, said: 
“On this cross-bill, no relief is sought against the com- 
plainant in the original bill; nor would its allegations justify 
the court in granting any. Under these circumstances, 1 
can not be allowed to stand as a cross-bill, and was prop- 
erly dismissed by the chancellor.” If it be meant to affirm 
that, because no relief was sought against the complainant, 
by direct decree against him, the cross-bill was properly dis- 
missed, we apprehend the language is too broad. ‘There are 
many cases, where a complainant has a clear, if not common 
right of recovery against two or more defendants, and yet, as 
between the defendants, there exist priorities of burden and 
liability, which, while they do not gainsay complainant’s 
common right, yet show that one defendant, or that part of 
the subject-matter of the suit for which he is liable, must be 
first exhausted, before the other can be called on to pay. 
In cases of this sort, a cross-bill by one or more defendants 
is proper, and is the usual remedy.—Coster v. Bank: of Geor- 
gia, 24 Ala. 37; Pearson v. Darrington, 32 Ala. 227; Cullum 
v. Erwin, 4 Ala. 452. But, in the case of Andrews v. Hobson, 

VoL. Lxv. 
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the court said: ‘Much the larger portion of the charges 
and allegations which it” {the cross-bill] “ contains, have no 
connection whatever with the matter involved in the original 
suit.” To the extent that this remark was true, the cross- 
bill should not have been allowed, and was properly dis- 
missed under all the authorities. We agree that, in the 
absence of special circumstances, the cross-bill can brin 
forward no new subject-matter, not presented in the origina 
bill. It can, however, and usually does, raise new issues 
relating to that subject-matter; may present equities relat- 
ing to the subject-matter, which arise between co-defendants, 
but which are not shown by the original bill, and, generally, 
may be resorted to, to secure such moulding or modification 
of complainant's relief, as to secure full relief to all parties. 
The defendant, Nathan B. Cook, complainant in the cross- 
bill, made, first, a mortgage to Davis, conveying his interest 
in a tract of land, to secure a debt for money borrowed. 
He subsequently conveyed his interest in the same lands to 
Mrs, Massey, to secure a debt for money borrowed from her. 
Mrs. Massey filed an original bill, setting up her mortgage, 
and the debt secured thereby. Davis and Cook are made 
defendants. She charges in her bill that Davis “ pretends 
to hold some sort of lien, or other mortgage lien,” on said 
lands; “but oratrix charges, on information which she 
deems perfectly reliable, that the said notes, or all that is 
legally due thereon, has been fully paid off and discharged.” 
Her bill then goes on to show what sums of money Cook 
actyally received from Davis, and alleges certain payments 
made by Cook to Davis; and charges usurious interest in 
he notes made by Cook to Davis. The 11th section of Mrs. 
Massey’s bill is in the following language: ‘ Oratrix further 
shows, thatif any right the said J. Moses Davis has under his 
said mortgage, such right is inferior to that of oratrix under 
her said mortgage; and be that as it may, oratrix hereby 
proposes that, if anything shall be shown to be due and pay- 
able on his said mortgage, oratrix hereby proposes to pay 
off and discharge the same, and most respectfully insists 
that the said described land be sold, and that the proceeds 
of such sale be applied as in equity and good conscience 
shall be deemed right.” The prayer, in one part, is for a 
strict foreclosure, but it contains also this clause: “ And 
that said mortgaged premises be sold by decree of this 
honorable court, and the proceeds of such sale he applied, 
first, to the payment of what shall be ascertained to be due 
your oratrix on her said mortgage debt, and her costs.” 
There is, also, a prayer for general relief. 
Mrs. Massey’s bill has some of the features of a bill to 
40) 
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redeem from Davis, if anything be due him; but its unmis- 
takable purpose, whether Mrs. Massey redeemed or not, was 
and is that the property be sold, and that the proceeds of 
sale be applied as in equity and good conscience shall be 
deemed right.” The purpose of the bill manifestly was, to 
sell the property under the decree to be rendered. If the 
balance due to Davis, if any, should be first paid by Mrs. 
Massey, then, she would step into his shoes, and the pro- 
ceeds of sale would be applied, first, to the Davis claim as 
thus paid, and next to the mortgage debt to Mrs. Massey. 
Or, if she did not redeem from Davis, then the proceeds of 
sale would be applied, first, to Davis’ mortgage, and next to 
Mrs. Massey’s. 

In Cullum v. Erwin, 4 Ala. 452, this court said: “ Where 
no obstacle exists to stating an account between the mort- 
gagor and first mortgagee, the subsequent mortgagee may 
file his bill to foreclose, and have an account taken of the 
amount due on both mortgages, making all who have an 
interest parties, and obtain a decree for the sale of the prop- 
erty.” This is precisely what was done in thiscase. Under 
each aspect of the bill, the mortgaged premises were to be 
sold. If under both mortgages, and without redemption by 
Mrs. Massey, then the first proceeds would go to Davis, to 
the extent of the unpaid mortgage debt to him; and next, 
the proceeds would go to Mrs. Massey, to the extent of her 
mortgage claim. If she first redeemed, then the proceeds 
would go to her, to the extent of both claims. In either 
event, the surplus, should there be any, would be the ptop- 
erty of defendant Cook. He was directly and deeply inter- 
ested in having the account of his indebtedness to Davis 
adjusted on a proper basis. The less he owed to Davis, the 
larger would be the vesiduum left, to be applied to the claim of 
Mrs. Massey ; and if the proceeds should not be enough to 
pay both demands, whatever was saved in the settlement 
with Davis, would be added to the sum paid to Mrs. Massey, 
and thus leave a smaller unpaid balance due from Cook to. 
her. So, if thereshould be a residuum after paying both 
demands, whatever was deducted from Davis’ claim, would 
go to augment the surplus, which would go to Cook. 

What is the subject-matter of Mrs. Massey’s original bill 
in this case? It is the mortgage interest of Davis and Mrs. 
Massey under their several mortgages, and the ultimate 
equity of redemption still steel by Cook, in the lands 
described in the pleadings. To a bill to foreclose these 
mortgages, Cook is a necessary party; necessary, because 
he has the right to be heard in stating the account against 
him, and because he still has an equitable interest in the 
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lands. That interest—his equity of redemption—can not be 
barred or foreclosed, without making him a party. Why 

make him a party? That he may controvert the vn 
mortgage debt. If there is no debt, there is no mortgage. 
No one would deny that, in such a suit as this, Cook would 
have the right to put either or both of the alleged mortgage 
debts in issue, and to introduce proof of payment of one or 
both. Now, usury is a defense ; a defense against the claim 
set up in the older of the two mortgages. It is a personal 
defense, which Cook alone can make.—2 Brick. Dig. 128, 
§$ 122. If pleaded and proved, it shows that Cook owed 
Davis less than on the face of the papers he appeared to 
owe him. It was not foreign to the subject-matter of the 
suit—introduced nothing relating to any transaction other 
than that shown in the original bill, but only raised new 
issues on the subject-matter presented in, and made the 
foundation of the original bill. It was a proper subject for 
a cross-bill by N. B. Cook. 

The defendant, Cook, did not file a. cross-bill proper in this 
case. He embodied in his answer what he here relies on as 
a eross-bill. “In substance, it is very full in averments of 
fact, stated as facts, going to show usury, and the extent of 
it, in the notes secured by the Davis mortgage. It makes 
Davis and Mrs. Massey parties, prays process, and for relief. 
It sets forth a stated account, showing and averring that less 
than five hundred dollars is due to Davis, and tenders that 
sum to him, and brings it into court. The statutes relied on 
as authorizing this form of defense,.are found in the Code of 
1876, and are as follows: 

“3801. The defendant may obtain relief against the com- 
plainant, for any cause connected with, or growing out of the 
subject-matter of the bill, by alleging in his answer, and asa 
part thereof, the facts upon ‘which such relief is prayed, and 
require the complainant to answer the same upon oath.” 

“3802. The matter thus put in issue must be considered in 
the nature of a cross-bill, and be heard at the same time as 
the original bill.” 

“3803. The defendent may waive the answer of the com- 
plainant to such new matter being made upon oath,” «ec. 

“3804. The complainant must file his answer to such new 
matter, under the rules and regulations provided in this title 
for the answers of defendants to original bills.” 

It will be observed that this system, in its letter, provides 
for relief against the complainant, and makes no provision 
for relief against a co-defendant. Whether we should con- 
strue these sections strictly, as introductive of a new stat- 
utory remedy, or liberally, as being remedial in their purpose 
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and spirit, we consider it unnecessary to inquire in this case. 
It was treated as a cross-bill in the court below, and was 
answered as such ; several grounds of demurrer were inter- 
posed to it, and none of them raised the question that the 
defense it sought to make could not be presented by con- 
verting the answer into a cross-bill. The answer admitted 
the usury charged. Testimony was taken, and the chancellor 
in his decree sustained the plea of usury. And the assign- 
ments of error here do not raise the question of Cook’s right 
in this case to convert his answer into a cross-bill. We will 
not consider this question.— MceElhaney v. Gilleland, 30 Ala. 
183 ; 1 Brick. Dig. 779, $$ 91, 92; Jb. 777, § 52; 1b. 776, $31. 

M. P. Davis, the alleged purchaser at the mortgage sale of 
J. M. Davis, has paid nothing on his purchase. If not under 
the circumstances a trustee of the title for J. M. Davis, 
he has acquired no independent rights against either the 
complainant in the original bill, or the complainant in the 
cross-bill. The decree is affirmed. 


BRIcKELL, C. J. dissenting. 


Pollard v. The State, ex rel. Zuber. 


Petition for Mandamus, by Tax- Assessor against Tax-Collector. 


1. National banks; constitutionality of.—National banking corporations, 
organized under the acts of Congress providing for their creation, are agen- 
cies or instruments of the general government, designed to aid in the ad- 
ministration of an important branch of thé public service, and are an 
appropriate constitutional means to that end. 

2. Same; taxation by State.—As the power to tax necessarily involves the 
power to impede and defeat the operation of these agencies, if not to destroy 
their existence, the several States possess the constitutional power to tax them, 
only at the rate, in the manner, and on the conditions authorized by the acts 
of Congress, as the law-making power of the general government. 

3. Acts of Congress ; judicial construction of. —In the construction of acts of 
Congress providing for the creation and organization of national banks, and 
regulating and limiting the right of the several States to tax them, the State 
courts are bound by the decisions of the Supreme Court of the United States, 
even though in conflict with their own precious adjudications. 

4. State taxation of national banks.—The power of the several States to tax 
these national banks is, by the express words of the act of Congress (U. 8S. 
Rev. Stat. § 5219), ‘subject to the restriction, that the taxation shall not be 
at a greater rate than is assessed upon other moneyed capital in the hands of 
individual citizens of such State ;” which restriction requires, and only 
requires, that the amount of tax imposed, and the system of assessment 
applied to shares of stock in national banks, shall be substantially the same 
as are imposed and applied to other moneyed capital generally. 

Vou. LXV. 
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5. Same; exemption of State bonds; deduction of indebtedness from ‘*money 
loaned and solvent credits,” and for stock invested in other property.—The pro- 
vision of the revenue law which exempts from taxation money invested in 
Stute bonds (Code, § 358, subd. 2), is sanctioned by the immemorial custom 
of good faith, financial integrity, and public honesty, a violation of which is 
not to be presumed to have been intended by Congress, and is not an 
unfriendly discrimination against capital invested in national banks ; but the 
provisions which authorize the tax-payer to deduct his indebtedness from the 
amount of ‘money loaned and ‘solvent credits,” taxing only the excess, and 
exempt from taxation, of the ‘‘ capital stock of incorporated companies created 
under any law of the State,” ‘‘such portion thereof as may be invested in 
property and taxed otherwise as property,” and limit muuicipal taxation 
upon such corporations (Jb. § 362, subd. 8, 10), in their operation upon 
moneyed capital, discriminate unfavorably against shareholders in national 
banks, and are, to that extent, violative of the act of Congress. 

6. Same.—Hence it follows that, prior to the passage of the act approved 
December 8th, 1880, providing for the taxation of shares in national banks 
(Sess, Acts 1880-81, pp. 7-8), there was no statute of force here, under the 
provisions of which a valid assessment of taxes could be made upon shares of 
stock ia national banks ; and whether that act is so tramed as to harmonize 
existing provisions of the revenue law with the requirements of the act of 
Congress (U.S. Rev. Stat. § 5219), as judicially construed, is a question not 
presented by the record. 

7. Cases overruled.—The cases of Melver v. Robinson (53 Ala. 456), Sumter 
County v. Nat. Bank of Gainesville, (62 Ala. 464), Winston v. Sumter Co. Comm'rs, 
and Comm'rs v. Crawford (at the last term), relating to the taxation of shares 
in national banks, are hereby overruled, so far as they conflict with the 
decision in this case. 


AppEAL from the Circuit Court of Montgomery. 

Tried before the Hon. Jonn P. HUBBARD. 

This was an application for a mandamus, sued out in the 
name of the State, on the relation of W. D. Zuber, tax-asses- 
sor of Montgomery, against Charles T. Pollard, jr., tax-col- 
lector of said county, to compel him to collect certain taxes, 
alleged to have been legally assessed, for State and county 
purposes, on shares of stock in the First National Bank of 
Montgomery, and the Merchants’ and Planters’ National 
Bank of said city, owned by Benjamin Fitzpatrick and T. J. 
Alsop, respectively ; which, as the petition alleged, he had 
assessed as property which had escaped taxation during the 
years 1875 to 1879, both inclusive, and which the said Pol- 
lard refused to collect. On the filing of the petition, an 
alternative writ was issued and served; in return to which, 
Pollard admitted his refusal to collect the tax as alleged, and 
justified his refusal under the proviso to the act approved 
December 8th, 1880, entitled “ An act to provide for taxing 
shares in the capital stock of national banking associations ” ; 
alleging that the two banks mentioned in the petition had 
paid their taxes as required by section 369 ofthe Code. The 
proviso to said law is in these words: “ Provided, that 
neither the tax-collector nor assessor shall, under the head 
of escaped taxation, assess or collect, for State, county, or 
municipal taxation, the shares of such national banks as 
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have paid the taxes for each year assessed against them 
under the act approved February 27, 1875, as the same is 
embodied in subdivision seven (7) of section 369 of the 
Code.”—Session Acts 1880-81, pp. 7-8. The court sustained 
a demurrer to the return, and awarded a peremptory writ ; 
and these rulings, to which exceptions were reserved, are 
now assigned as error. 


CLoptron, Herserr & CHampers, Sayre & Graves, and J. 
M. Fatkner, for appellant. 


Rice & Witey, Gorpon McDona.p, R. M. WIL.iaMson, and 
Epw. F. Jones, contra. 


SOMERVILLE, J.—The main question involved in this 
case is, whether the shares of stockholders in national bank- 
ing associations, incorporated under the act of Congress, can 
be lawfully taxed under the revenue laws in torce prior to 
the recent act of the Legislature, approved December 8, 
1880, specially providing for such taxation. The proper con- 
sideration of this subject necessarily brings under our review 
the previous decisions of this court, relating to Sta.c taxa- 
tion of these institutions, and the extent of their modifica- 
tion, as required by recent adjudications of the United States 
Supreme Court. The latter tribunal must, of constitutional 
necessity, be the legal forum of last resort for the’ determina- 
tion of questions of this character, which are Federal in their 
nature.—Cooley’s Constitutional Lim. 12; Cohens v. Virginia, 
6 Wheat. 264. We have sought to give the matter that re- 
search and deliberate consideration, to which its import- 
ance, and the magnitude of the interests involved, justly 
entitle it. 

It now seems settled, by authority -no longer capable of 
judicial disputation by the State courts, that the national 

anks are agents or instruments of the general government, 
designed to aid in the administration of an important branch 
of the public service, and they are appropriate means to that 
end, constitutionally authorized, as a proper exercise of the 
incidental or implied powers of Congress.—Furmers’ Nat. 
Bank v. Dearing, 91 U.S. 29; McCulloch v. State of Maryland, 
4 Wheat. 316; Ball on National Banks, 216. 

‘Whether the power to tax these corporate associations is 
derived from express legislative permission of Congress, or 
whether it is an original and inherent attribute of State 
sovereignty, liable only to be regulated and restrained by 
Congress, is not material to be here determined, and is a 


question about which there have been conflicting views among 
VoL, LXv, 
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the various courts.—State v. Newark, 40 N. J. 558 ; Ruffin v. 
Commissioners, 69 N. C. 498; People v. Weaver, 100 U.S. 539. 
As the power to tax, however, necessarily involves the power 
to impede and defeat the operations of these agencies, if it 
does not include virtually the power to destroy their exist- 
ence, the several States possess the constitutional power to 
tax them, whether originally or by derivation it matters not, 
only at a rate,in the manner, and on the particular con- 
ditions authorized by Congress, as the only law-making 
power of the general government under the Federal constitu- 
tion.—Sumpter Co. v. National Bank, 62 Ala. 464; National 
Bank v. Mayor &e. of Mobile, 1b. 284. It was asserted by Chief- 
Justice MARSHALL, in McCulloch v. State of Maryland, supra, 
as a proposition not to be denied, that “ the power to tax in- 
volves the power to destroy ; [and] that the power to destroy 
may defeat and render useless the power to create.” “The 
States have no power,” he said, “by taxation or otherwise, 
to retard, nse burden, or in any manner control the 
operations of the constitutional laws enacted by Congress to 
carry into execution the powers vested in the general govern- 
ment.” —Jb. 436. In National Bank v. Commonwealth, 9 Wall. 
353, it was said, that the doctrine which exempts the instru- 
mentalities of the Federal government from the influence of 
State legislation, is not founded in any express provision of 
the constitution, but on “the implied necessity for the use 
of such instruments by the Federal government.” 

These conditions of State taxation have been designated 
by Congress in the form of enactments, wh ch plainly limit 
and regulate the right to tax. The act of Congress of Feb- 
ruary 10,1868 (embodied in section 5219 of the Rev. Stat. 
U. S.), thus provides: “The legislature of each State may 
determine and direct the manner and place of taxing all the 
shares of national banks located within said State, subject 
to the restriction that the taxation shall not be at a greater 
rate than is assessed upon OTHER MONEYED CAPITAL in the hands 
of individual citizens of such State.’—15 Stat. at Large, 34. 

This is a law of the general government ; and it is too well 
settled to require the citation of any supporting authority, 
that the courts are bound conclusively by such construction 
as may be given it by the Supreme Court of the United 
States, even though such construction be antagonistic to 
their present judicial convictions, or even in conflict with 
previous adjudications frequently re-affirmed. 

State taxation, under this statute, is forbidden to be “ at 
a greater rate than is assessed upon other moneyed capital in 
the hands of individual citizens of the State.” This clause 
is construed to forbid any unfavorable discrimination in taxa- 
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tion against national banks, and to prohibit any system of 
assessment of taxes which exacts from the owners of shares 
in such corporations a larger sum, in proportion to their 
value, than it exacts from the owners of “other moneyed 
capital.”—Ball on National Banks, 215-24; Pelton v. Nat. 
Bank, 101 U.S. 79; People v. Commissioners, 4 Wall. 256. 

In Lionberger v. Rouse, 9 Wall. 468, it was held, that the 
particular design of this act was to restrain the States from 
“legislating adversely to the interests of the national banks,” 
and that “there should be no wnfavorable discrimination 
against them.” 

In Adams v. Nashville, 95 U.S. (5 Otto), 19, its purpose 
was asserted to be, to “protect” these corporations, organ- 
ized under Federal authority, from “ unfriendly discrimination 
by the States in the exercise of their taxing power.” 

In Pelton v. National Bank, 101 U.S. (11 Otto), 143, it was 
held, that “any - ystem of assessment of taxes, which exacts 
from the owner of the shares of a national bank a larger sum, 
in proportion to their actual value, than it does from the 
owner of other moneyed capital valued in like manner, does 
tax them at a greater rate within the meaning of the act of 
Congress.” 

The Supreme Court of Massachusetts said, in reference to 
this enactment, in the case of Providence Institution v. City of 
Boston, 101 Mass. 575, as follows; “It means merely, as we 
think, that such shares shall be taxed upon a general system, 
and in compliance with a set of rules and principles, applied 
alike throughout the State to the taxation of all moneyed 
capital. It means that the rate upon a thousand dollars, in- 
vested in such bank, shall be the same as the rate upon a 
like sum put at interest on good security; that, as far as 
mere taxation is concerned, the owner of the one investment 
shall fare neither better nor worse than the ascertained 
owner of the other; that banks are not to be oppressed or in- 
commoded, nor their operations as agencies of the general 
e—— to be prevented or impeded, by invidious or un- 
avorable rates, as compared with other property of the same 
general kind, and in the same place.” 

In Wright, Auditor &c. v. Stilz, 27 Ind. 338, the Supreme 
Court of Indiana decided, that the shares of national banks 
could not be taxed under the laws of that State, because no 
such municipal tax as the discriminating one there in ques- 
tion was imposed upon the shares of banks organized under 
the authority of the State ; and this conclusion was re-affirmed 
in Craft v. Tuttle, Ib. 332. The ground of these decisions, 
manifestly, is, that this system destroys that equality of tax- 


ation designated to be secured in favor of these governmental 
VoL, LXV. 
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agencies, and, to this extent, works an unjust discrimination 
against them. 

The most important construction of this act of Congress, 
however, which has yet been promulgated by the United 
States Supreme Court, is found in the case of People v. 
Weaver, 100 U. 8S. (10 Otto), 539. It is there said, that this 
Congressional restriction on the power of State taxation is 
“manifestly designed to prevent taxation which should dis- 
criminate against this class of property, as compared with 
other moneyed capital.” It was held, that the act obviously 
had reference to “ the entire process of assessment,” including 
“the valuation of the shares, as well as the rate of percentage 
charged thereon” ; and a statute of the State of New York 
was pronounced invalid, on the ground that it did not allow 
the plaintiff “ the same deduction for debts due by him, from 
the valuation of his shares of national-bank stock, that it 
allowed to those who have moneyed capital otherwise 
invested.” 

The assessment in the case at bar was made, and the tax 
levied, under the provisions of sections 362 and 369 of the 
Code of 1876. The question to be determined is, whether 
the system of assessment, and the amount of the tax im- 
posed, under these sections, on moneyed capital generally, is 
the same substantially, in effect, when applied to shares in 
national banks. 

It is first objected, that section 358 of the Code, sub-div. 2, 
exempts entirely from taxation moneyed capital invested in 
State bonds, and that this fact, of itself, is unequal and dis- 
criminating as against moneyed investments in national 
bank shares, because it imposes a burden on the latter, from 
which it expressly relieves the former. This view seems to 
be sustained by a strong intimation of Justice MILLER, in 
People v. Weaver, supra; but we are not disposed to concur 
in the conclusion. The suggestion by him is a mere judicial 
dictum, used arguendo, by way of illustration, and was not a 
point arising for decision in the case. The tendency of the 
decisions, we think, is strongly tothe contrary. It was said 
br Justice Hunv, in Adams v. Nashville, 95 U.S. 19, supra, 
that these acts of Congress were not intended to curtail the 
power of the States on the subject of taxation, or to prohibit 
the exemption of particular Iinds of property.” And again, by 
Chief-Justice Warre, in Hepburn v. School Directors, 23 Wall. 
480 (485), that a State tax law was not§violative of the act of 
Congress, merely on the ground that itf allowed “ a partial 
exemption” of a certain {ind of moneyed capital, which was 
designed to prevent a double burden‘fof taxation, both of 
property and debts secured by it. “It could not have been 
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the intention of Congress to exempt bank shares from taxa- 
tion,” it was said, “because some moneyed capital was 
exempt.” In People v. The Commissioners, 4 Wallace, 244, an 
assertion by Justice NELSON was emphasized, to the effect 
that it would be a sufficient compliance with the act, if the 
rate of State taxation should be the same, or not greater than 
on the moneyed capital of individual citizens “ which is sub- 
ject or liable to taxation.” And this view has been fully in- 
dorsed by the Supreme Court of Pennsylvania in a recent 
case (Lverilt’s Appeal, 71 Penn. St. 216), holding that the 
act of Congress had no reference to property exempted from 
all taxation. But, without undertaking to decide this par- 
ticular point, we feel fully justified in concluding, that there 
was no intention on the part of Congress to require the taxa- 
tion of State bonds. The purpose of the law is accomplished, 
when the States conform, as far as practicable, their revenue 
systems to its requirements substantially ; and it must not be 
construed to intend that any State shall do what the general 
government has itself declined to do, as unsanctioned by the 
immemorial custom of good faith, financial integrity, and 
public honesty.— Lionberger v. Rouse, 9 Wall. 468, 475. 

There are, however, other features in the State revenue 
law, which are productive of manifest inequality in taxation, 
as against share-owners in national banking associations. 
Section 362 of the Code (sub-div. 8 e) enumerates, among 
other subjects of taxation, “all money loaned, and solvent 
credits, or credits of value.” That these subjects are com- 
prised under the head of “moneyed capital,” can not be 
questioned.— Hepburn v. School Directors, 23 Wall. 48v. It is 
eagrersy that the tax-payer shall be permitted to “deduct 

is indebtedness” from these credits, and “the excess only 
shall be taxed.” This privilege of deduction is granted only 
to the owners of this particular class of moneyed capital, 
and is withheld from the owners of shares in national bank- 
ing corporations. This was the precise point on which the 
New York statute was pronounced violative of this act of 
Congress, in People v. Weaver, supra. In that case (100 U.S., 
10 Otto, 539), it was objected, that the effect of the State law 
was to “permit a citizen of New York, who has moneyed 
capital invested otherwise than in banks, to deduct from 
that capital the sum of all his debts, leaving the remainder 
alone subject to taxation, while he whose money is invested 
in shares of bank stocks can make no such deduction.” Said 
the court: “ Nor, inasmuch as nearly all the banks in that 
State, and in all others, are national banks, can it be denied 
that the owner of such shares, who owes debts, is subjected 


to a heavier tax on account of those shares than the owner 
VoL. LXv. 
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of moneyed capital otherwise invested, who also is in debt ; 
because the latter can diminish the amount of his tax, by the 
amount of his indebtedness, while the former can not. That 
this works a discrimination against the national-bank shares, is 
also free from doubt.” Such being the case, the same dis- 
criminating feature must prove equally fatal to our own 
revenue system, as contained in the Code, so far as applica- 
ble to the taxation of “ moneyed capital” invested in national 
banks. 

Sub-division 10 of section 362 of the Code taxes the cap- 
ital stock of all incorporated: companies, created under any 
law of the State, on a principle more favorable than that 
adopted in reference to national banks. A deduction, or ex- 
emption, is allowed for such portion of the capital stock as 
may be invested in property, and taxed otherwise as prop- 
erty ; and immunity from municipal taxation, except a license 
tax, is secured, in consideration of the payment of a fixed 
and limited percentage. Whether this immunity is not void, 
as being violative of that equality of taxation required by 
the State constitution, on the principle declared in Sumter 
Co. v. National Bank, 62 Ala. 464, is a point not necessarily 
raised for our determination. It is palpable, however, that, 
under the operation of section 362, clause 10, and section 
358, clause 9, the real estate owned by national banks is 
taxable, and no deduction on this account is allowed in their 
favor ; but such deduction is allowed in favor ot incorporated 
companies created under State laws, which might, of course, 
include State banks.— National Bank v. Mayor dc. of Mobile, 
62 Ala, 284; Rev. Stat. U. S., § 5219. 

It is justly urged, that the effect of taxation under these 
sections is to operate with unfavorable discrimination against 
national banks. If, for example, a State bank possess a cap- 
ital of $100,000, and one half of that capital is invested in 
real estate, such bank will be subject to taxation on $50,000 
only of its capital stock. A national bank, with the same 
amount of capital, invested in the same manner, is required 
to pay the same amount of tax on real estate as that exacted 
from the State bank, and also an additional tax, indirectly 
through the share-holders, on the whole capital stock of 
$100,000. No diminution in their favor is allowed, on account 
of the tax imposed on real estate owned by them, as per- 
mitted in favor of State corporations. This would be an as- 
sessment tantamount to precisely double that required to be 
paid on the capital stock of a State bank. The process of 
assessment, on the capital stock, in the one case, and on the 
shares in the other,operates with objectionable partiality. The 
deduction of the value of real estate owned in the one case, 
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and its denial in the other, is discriminating. These sections 
are in clear conflict with the act of Congress, so far as appli- 
cable to national banks.— Collins v. City of Chicago, 4 Biss. 
272; National Bank v. Papin, 4 Dill. 29; National Bank v. 
Young, 25 Lowa, 311 ; Cooley on Taxation, 394-5; Adams v. 
Mauor, 95 U. 8. 19. 

Under the authority, therefore, of these adjudged cases, 
construing the act of Congress under discussion, we feel im- 
pelled to hold, that sections 362, 369 and 358, in the pro- 
visions of the clauses mentioned, apply a process of assess- 
ment and a rate of taxation unequal in their operation on 
moneyed capital in the hands of individual citizens, includ- 
ing State corporations, and on national banks, unfavorably 
discriminating against the latter to an extent violative of the 
act of Congress. 

It follows, then, that prior to the passage of the recent 
act of the legislature, entitled “ An act to provide for taxing 
shares of the capital stock of national banking associations,” 
approved December 8, 1880, there was no statute in this 
State, under the provisions of which a valid assessment of 
taxes could be made on such shares, as tested by the case of 
People v. Weaver, supra, and other decisions of the United 
States Supreme Court. 

Whether the recent act is so framed as to harmonize exist- 
ing provisions of the Code, with the requirements of section 
5219 of the U. S. Revised Statutes, is a question which is not 
necessarily presented for consideration by the record, and 
is, therefore, left undecided in this case. 

It is needless to reiterate, that the foregoing exposition of 
the Federal enactment in question is conclusive on this 
court ; and, under its influence, we are constrained to over- 
rule the conclusions reached adverse to these views, in 
Melver v. Robinson, (53 Ala. 456), Sumter Co. v. National 
Bank of Gainesville (62 Ala. 464), Winston v. Sumter County 
Commissioners, and Sumter Co. Comm'rs v. Crawford, at the 
last term. 

The Circuit Court erred in overruling the demurrer of ap- 
pellant, and in granting the application for the writ of 
mandamus. Its judgment is hereby reversed, and judgment 
rendered here dismissing the proceedings, with costs. 


BrIcKELL, C. J. not sitting. 


Nore sy Reporter.—The cases of Sumter Co. Comm’ rs v. 
Winston, and County Comm'rs v. Crawford, above referred 
to, ought to have appeared in this volume, and they are not 
published because overruled, as above stated. 
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ABANDONMENT. 


1. Of crop, by one of joint owners.—When a tenant of lands lets another 
person have an interest in his contract, under an agreement between 
them to cultivate the land and divide the crop equally, after paying the 
rent; and the latter ceases to work, and abandons the crop before 
maturity, giving as a reason that he did not thiuk they could make 
any thing ; he is guilty of a breach of contract, and forfeits all interest 
in the crop, the entire property in the matured crop vesting in the 
original tenant ; and whatever may be his rights or remedy aguinst the 
origival tenant, he may be convicted of the subsequent larceny of a 
part of the growing or outstanding crop. Bonham v. The Stale, 456. 

2. Of leased premises by tenant ; landlord’s remedies. —If the tenant abandons 
the leased premises before the expiration of the term, the landlord may, 
at his election, at once enter, and determine the contract, and recover 
the rent due up to the time of the abandonment; or he may suffer the 
preniises to remain vacant, and sue on the contract for the entire rent ; 

but he can not take possession of the premises, and afterwards treat the 

contract as still subsisting. Rice v. Dudley, 68. 























ABATEMENT. 


1, Pendency of former suit ; when pleadable in abatement.—The pendency of a 
former suit between the parties, founded on the same cause of action, is 
good matter for a plea in abatement, unless the affidavit or process by 
which it was commenced was void. Minniece v. Jeter, 2:22. 

2. Replication to such plea. —When the pendency of a former suit, founded on 
the same cause of action, is pleaded in abatement of an attachment suit, 
it is good matter for a replication to the plea, that the former attach- 
ment was issued by a person who was uot a regular deputy-clerk, and 
who had no authority toissue it. Jb. 222. 

3. Revivor of action; amendment.—On the death of a married woman, one 

of the lessors of the plaintiff in ejectment, pending the suit, a revivor in 

favor of her surviving husband and children, though improper, if made 
without objection, will not prevent a reversal of an erroneous judgment 
for the defendant, since the plaintiffs would thereby be deprived of the 

opportunity toamend. Doe, ex dem. Pope v. Pickett, 487. 






















ACCOUNTS. 
1. Burden of proof, as to settlement of accounts.— A settlement of accounts, 
like payment, is ap affirmative defense, which must be proved by the 

party relying on it ; and a charge, asserting that ‘*the burden of prov- 

ing a settlement is on the defendant,” can not be held erroneous, in 

the absence of special facts affirmatively shown. Aillen v. Lide's 
Adm'r, 505. 












ACTION. 


1. Action against county.—An action at law does not lie against a county, 
ona claim which has been audited and allowed by the Commissioners’ 
Court : the only remedy is against the county treasurer, if he has funds 

with which to pay it ; or, by mandamus to compel the levy of the nec- 










638 INDEX. 


ACTION— Continued. 


essary fax, if there are not sufficient funds in the treasury. Caldvell v. 
Dunkin, 461. 

When action on the case lies against agent.—When a person contract8 to 
do any act for another, and does it unskillfally, or fails to do it at all, 
an action on the case lies against him, to recover such damages as may 
have resulted from his negligence, carelessness, or want of skill, in the 
discharge of the duties imposed on him by the contract. Adams v. 
Robinson, 586. 

. Action against agent, by principal, for violation of instructions. —A violation 
of the positive instructions of his principal, by an agent, is gross negli- 
gence, and renders him liable for such loss or damage as may result 
trom it; and in such case, every doubtful circumstance is construed 
against him. Jb. 586. 

. Same, on account of purchase at his own sale.—An agent, employed to sell 
property, can not himself become the purchaser at his own sale, either 
directly, or by collusion with others ; and if he does so, without the 
knowledge or consent of his principal, the latter may, on discovering 
the facts, recover the compensation paid, in an action for money had 
and received; but this principle does not apply, where the agent ac- 
quires an interest in the property, after the termination of his agency, 
by snbsequent contract with the purchaser at his sale. Me(far v. 
Adams, 106. ° 

. When action on the case lies.—A person who has a valid lieu, under 
a verbal mortgage, on a crop which was not planted when the mortgage 
was given, may maintain a special action on the case against another 
who, with notice of such lien, has converted the crop, when gathered, 
to his own use. Rees v. Coats, 256. 

6 When action lies to recover money paid on illegal tax.—To support an action 
for money had and received against a municipal corporation, to recover 
taxes illegally assessed and collected, two facts{must concur: Ist, a 
want of authority for the imposition and collection of the tax, render- 
ing the proceedings, not merely irregular, but absolutely void ; and, 
2d, a payment under compulsion, or duress, to avoid an arrest. or pre- 
vent the seizure of goods, and not merely under protest. Winter v. 
City Council of Montgomery, 403. 

. When action lies against auditor by attorney; what damages are recoverable, 
An action lies against the State auditor, in favor of an attorney, on 
account of his refusal to allow the latter to inspect the ‘* Tax-Ledger” 
showing the entries relating to the accounts of a tax-collector, by whom 
the attorney was employed; and nominal or compensatory damages 
may be recovered, without proof of malice, or an intent to injure on 
the part of the defendant ; but, if the complaint alleges that the refusal 
was ‘‘ malicious, and with intent to injure the plaintiff,” proof of such 
malice or intent is necessary to authorize a recovery of vindictive 
damages. Brewer v. Watson, 88. 

Same.—To stistain such an action, it is not necessary that the auditor 
should bave known, at the time of his refusal, the attorney's agency 
or employment by the tax-collector ; it is sufficient if he had reason- 
able grounds to be advised of it.— Jb. 82. 

. Promise for benefit of third person.—When a stipulation for the benefit of 
a third person 1s inserted in a contract—as, a promise by one party to 
pay bim a debt due and owing by the other—and this forms a part of 
the consideration of the contract, the promise ennres to his benefit, if 
he elects to accept it ; and he may manifest his acceptance, by resorting 
to any appropriate remedy, legal or equitable, for its enforcement. 
Carver v. Eads, 190. 

10. When plaintiff may recover. in action for money had and received.—In an 

action for money had and received, which each party claims as his own, 
. the plaintiff 1.ust show his superior right, and can not recover on proof 
of the defendant’s want of right. Hungerford v. Moore, 232. 

11. Revivor of action; amendment.—On the death of a married woman, one 

of the lessors of the plaintiff in ejectment, pending the suit, a revivor in 
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favor of her surviving husband and children, though improper, if made 
without objection, will not prevent a reversal of an erroneous judgment 
for the defendant, since the plaintiffs would thereby be deprived of the 
opportunity toamend. Doe, ex dem. Pope v. Pickett, 487. 


ADVANCES TO MAKE CROP. 


1, Statutory lien.—A person who makes advances to another, whether in 
horses, mules, provisions, Xc., or in money to purchase the same, to 
enable him to make a crop, the statutory regulations being complied 
with (Code, §§ 3286-88, has a lien on the stock so provided or bought, 
and on the crop raised; which lien has a preference over all other liens 
on the crop, except the landlord’s lien for rent and advances. Flexner 
& Lichten v. Dickerson, 129. 

Attachment to enforce lien.—The remedy by attachment, to enforce the 
statutory lien for such advances, is subject to the same limitations and 
restrictions that are imposed on the landlord, and can only be issued 
upon an affidavit which, when fairly construed, discloses the existence 
of a particular contract witbin the terms of the statute, and a state of tacts 
which authorizes the issue of the writ upon that contract. Jb. 129. 

3. Affidavit for attachment.—An affidavit which states that the defendant is 
indebted to the plaintiffs in a specified sum, ‘‘ for advances made to 
him to make a crop in said county for the year 1878, and that he has 
removed a pert of the crop made by him, on which the lien was given, 
without the consent of said plaintiffs,” does not show a substantial 
compliance with the requisitions of the statute, and is fatally defective. 
Ib. 129. 

4, Amendment of affidavit..—Defects of form in the affidavit, as under the 
general attachment law (Code, § 3315), are .amendable, but defects of 
substance are incurable. Jb. 129. 

5. Same; what are matters of subsiance.—-The matters of substance, which 
must be stated or shown in such affidavit, are, that advances were made 
in horses, mules, oxen, necessary provisions, or farming tools and 
implements, or in money to purchase,the same, the amount ‘being 
stated, to enable the defendant to make a crop; that a written note or 
obligation was taken, declaring that such advances were made bona 
file for the purpose of enabling the defendant to make a crop, and that 
without them it would not be in his power to procure the necessary 
teams, provisions, &c., to make a crop; also, the registration of the 
writing, as required by the statute, and the existence of one of 
the causes for which an attachment may be sued out. Jb. 129. 


ADVERSE POSSESSION. 


1. What constitutes.—_When a person enters into the possession of land as 
the agent of another, his possession, or that of others claiming under 
him, can not become adverse to his principal, until there has been an 
open disclaimer of the title under which he entered, and the assertion 
ot a hostile title, brought home to his principal, or to those claiming 
underhim. Baucum & Jenkins v. George, 260. 

2. Same.—To constitute an adverse possession, it is not necessary that the 
claim of title should be good, or even believed to be good: it is enough, 
if there bea real, bona fide purpose to assert and rely on it, as hostile 
to the true owner. Jb. 260. 

3. Same.—The possession must be as definite as the character of the land 
will permit; but occupancy of a part, under color of title defining the 
extent of the claim, extends to the boundaries specified in the claim. 
Ib. 260. 

4. As defense against purchase at sale under chancery decree.—If the defend- 
ant was in adverse possession of the land at the time of the sale by the 
register in chancery, at which the plaintiff became the purchaser, this 
is matter of defense to be proved by him; but it is no reason for 
excluding as evidence the plaintiff's deed irom the register when 
offered. Cargile v. Ragan, 287. 
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5. As between mortgagor and mertgagee.—When a mortgage has been delivered 
and duly recorded, the subsequent possession of the mortgagor is in 
subordination tothe title of the mortgagee, unless asserted us adverse and 
hostile so openly and notoriously as to raise the implication of notice; 
aud a javior mortgagee, with tull covenants of warranty, who is let 
into possession, can not set up the statute of limitations, or the stale- 
ness of the demand, in defense of a bill for foreclosure by the first, 
except under the same circumstances which would be available to the 
mortgagor himself. Boykin v. Elsberry, 336. 

6. Tax sale of lands ; auditor's certificute to purchaser, on redemption.—When 
lands have been sold tor unpaid taxes, and bought it in by the State, 
the auditor’s certificate to a person redeeming, which purports to 
‘**transfer all the right and title of the State secured by said purchase,” 
would probably be claim and color of title, as an element of adverse 
possession, but is not admissible evidence as a muniment of title, with- 
out other evidence showing a compliance with all the statutory pro- 
visions regulating and authorizing sales of lands for unpaid taxes. 
Boylein v. Smith, 294. 

7. Parol gift of lands, and possession under it.—When a son enters into the 
possession of lands, under a parol gift from his father, he is a mere 
tenant at will; and bis possession, however long continued, does not 
become adverse, until asserted so openly and notoriously as to raise the 
presumption of notice to his father; and if, after the death of his 
futher, he joins with the other administrators in obtaining an order for 
the sale of the lands, and becomes himself the purchaser at the sale, 
this is a distinct recognition of the father’s title, and his subsequent 
possession is held in subordination to it as purchaser, Jb, 294. 


AFFIDAVIT. See Apvances Tro Make Crop, 3—5. 
AGENCY, 


1. Acts and declarations of agent ; when admissible against principal. —The acts 
or declarations of a person who assumes to act as the agent of another, 
are not admissible evidence against his supposed principal, without 
some independent proof of his authority or agency. . Wuilesv. Neul, 59. 

. Payment to agent.—An agent, having only a general authority to collect a 
debt, can not accept choses in action, or any thing else than money, in 
payment. Jb. 59. 

3. Purchase by agent at his own sale; action by principal.—An agent, employed 
to sell property, can not himself become the purchaser at his own sale, 
either directly, or by collusion with others; and if he does so, without 
the knowledge or consent of his principal, the latter may, on discover- 
ing the facts, recover the compensation paid, in an action for money 
had and received; but this principle does not apply, where the agent 
acquires an interest in the property, after the termivation of his agency, 
by subsequent contract with the purchaser at his sale. Me(ar v. 
Adams, 106. 

. Same; presumption against agent; failure of party to testify as witness.--When 
an agent is found, recently after his sale, to have acquired a beneficial 
interest in the property under the purchaser, a strong presumption of 
indirection and attempted evasion arises, which he is required to 
remove by strong and convincing evidence; but when, in an action 
brought against him by his principal, the uncontradicted testimony of 
the plaintiff's witnesses exonerates him, no presumption against him 
can be indulged from his mere failure to testify as witness for himself. 
Ib. 106, 

e Letter of railroad president ; when relevant and admissible against company. 
In an action against a railroad company, for medical services rendered 
to one of its servants, who was injured while in its employmert and 
service, a letter from the president of the company, addressed to the 
plaintiff's attorney, purporting to be a letter received from him, which 
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10. 


11. 


12. 


13 


14. 


is not produced, and referring to plaintiff's acconnt, is prima facie 
irrelevant and inadmissible, when without date, and offered without 
any evidence identifying the account. M. & M. Railway Co. v. Jay, 113. 


. Ratification by principal, of agent's unauthorized act.—Where the principal 


has full knowledge of an unauthorized act of his agent, from which he 
receives a direct benefit, he must dissent, and give notice of his dissent, 
within a reasonable time, or his assent and ratification will be pre- 
sumed; but, where he receives no direct benefit from the act, and the 
party dealing with the agent is not misled or prejudiced by his failure 
to repudiate the act promptly, and a prompt reply is not demanded by 
fair dealing or a usage of trade, a ratification of the act will not be pre- 
sumed from his mere silence. (Limiting and qualifying first head-note 
in Povwell’s Adm’r v. Henry, 27 Ala. 612.) Ib. 113. 

When action on the case lies against agent.—When a person contracts to do 
any act fur another, and does it unskillfully, or fails to do it at all, an 
action on the case lies against him, to recover such damages as may 
have resulted from his negligence, carelessness, or want of skill, in the 
discharge of the duties imposed on him by the contract. Adams v. 
Robinson, 586. 


. Action against agent, by principal, for violation of instructions. —A violation 


of the positive instructions of his principal, by qn agent, is gross neg- 
ligence, and renders him liable for such loss or damage as may result 
from it; and in such case, every doubtful circumstance is construed 
agaiust him. Jb. 586. 


. Estopel en pais against agent.—When a person collects money for, or as 


the agent of another, he is estopped from denying the title of his prin- 
cipal, and can not, as against his principal, set up title in himself. 
Hungerford v. Moore, 232. 

Request to enter satisfaction of mortgage.—Under the statute which 
requires & mortgagee, ‘‘at the request of the mortgagor,” to enter on the 
record satisfaction of amortgage which has been satisfied ,and imposes & 
penalty for his failure or refasal to do so (Code, §§ 2222-23), it is sufficient 
if the request is made by the mortgagor’s agent or attorney, duly 
authorized to make it. It isthe duty of the mortgagee, when the mort- 
gage has been satisfied, to enter satisfaction without request; and if he 
denies or doubts the authority of the agent or attorney by whom the 
request is made, he should place his refusal on that ground, and demand 
evidence of the authority, Beli & Bell v. Wilkinson, 477. 

Authority of deputy-clerk.—A deputy-clerk—-that is, one duly appointed 
and qualified--has full power to transact all business of his principal 
(Code, § 676, subd. 2); and an attachment issued by him, oran affidavit 
administered by him, is not void for want of authority. Minniece v. 
Jeter, 223. i 

Cleric of probate judge; statutory powers.—The clerk of the probate judge 
unlike the clerks of other courts, is not an independent officer, clothed 
with distinct official powers and duties, to be exercised on his own 
responsibility; but is a mere agent or deputy of the judge, in whose 
name he acts, and who is responsible for his fidelity. Halso v. Sea- 
wright, 432. 

Same; talcing acknowledgments of conveyance of homestead. —By the general 
statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized 
‘to do all acts not judicial in their character,” and “ take and certify 
acknowledgments and proof of instruments authorized to be recorded”; 
and this statute being of force when the subsequent statute was passed 
(April 23, 1873) prescribing the manner in which alienations of the 
homestead should be acknowledged and certified, and giving the power 
to judges of probate, with other judicial officers particularly named, to 
take and certify such acknowledgments, the power must be held to be 
conferred on their clerks also, though not expressly named. 1b. 432. 

Adverse possession.—When the agent’s possession becomes adverse to his 
principal. Baucum & Jenkins v. George, 260. See AcEncy, 1. 
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AMENDMENTS. 


1. Of affidavit for atiachment.—In an affidavit for an attachment to enforce 
a statutory lien for advances to make a crop, as under the general attach- 
ment law (Code, § 3315), defects of form are amendable, but defects of 
substance are incurable. Flexner & Lichten v. Dickerson, 129. 

2. Of bankrupt's claim of homestead exemption.—Where a bankrupt included 
all bis lands in his schedule, claiming, as a homestead exemption 
therein, ‘‘ real estate to the value of 3500,” but without designating 
any particular portion; held, that these were amendable defects, of 
which advantage could not be taken in a subsequent collateral suit 
involving his title to the homestead set apart to him by the assignee. 
Carroll v. Walker, 61, 

3. Of petition or pleading, after demurrer sustained.—A party can not com- 
plain, on error, that he was not allowed av opportunity to amend a 
petition, or other pleading, to which a demurrer was sustained, when 
the record does not show that he offered or asked leave to amend. 
Brock v. South & North Ala. Railroad Uo., 79. 

4. Of complaint; how revised.—The improper allowance of an amendment to 
the complaint, being revisable on error or appeal, is not a good ground 
for 2 mandamus; secus,as to the improper refusal to allow an amend- 
ment. Er parte South & North Ala. Railroad Co., 599. 

5. Of decree nunc pro tunc.—When the lands sought to be subjected by the 
bill are correctly described in the bill, but, by mistake, the government 
numbers are incorrectly designated in the chancellor's decree order- 
ing asale, the decree may be amended at a subsequent term, nunc pro 
tune, by inserting the proper description. Taylor v. Hirwell, 1, 

6. Of decree for costs.—A decree for costs against a defendant, as to whom 
the bill had been previously dismissed, being a mere clerical error, and 
amendable on motion in the court below, will be here corrected at the 
costs of the defendants as appellants. Wood & Houston v. Steele, 436. 

7. Revivor of action; amendment.—On the death of a married woman, one 
of the lessors of the plaintiff in ejectment, pending the suit, a revivor in 
favor of her surviving husband and children, though improper, if made 
without objection, will not prevent a reversal of an erroneous judgment 
for the defendant, since the plaintiffs would thereby be deprived of the 
opportunity toamend. Doe, ex dem. Pope v. Pickett, 487. 


As to amendments in chancery, see CHancgry, 63-5. 
ASSAULT. See Crammat Law. 
ASSAULT AND BATTERY. See Crmonat Law, 1, 2. 


ASSIGN MENT. 

1. Of written contract ; when assignee may sue.-—The assignee of a contract 
which is assignable (Code, § 2099), and which has been assigned to him 
by indorsement, may sue in his own name; and each successive as- 
signee by indorsement may sue in his own name ; and when there is an 
indorsement in blank, by one having the legal title, any subsequent 
holder may fill it up, and maintain an action in his own name. Fler- 
ner & Lichtenv. Dickerson, 72. 

2 Of promissory note ; sel-off against assignor.—A bank debtor having trans- 
ferred to the bank, as collateral security, a note held by him against a 
third person ; and his surety having paid the debt to the bank, and 
taken from the bank, by agreement with him, an assignment of the note 
held as collateral ; held, in an action on the note by the surety, that the 
maker could not set offa demand against the payee, or principal debtor, 
acquired after notice of the transfer to the bank : that the assignment 
to the surety related back to the time when the note was transferred to 
the bank, and clothed the assignee with the rights then held by the 
bank, against which subsequent equities could not be asserted. Lewis 
v. Faber, 460. 

3. Of note for purchase-money of land.—The assignee ofa note, given for the 
pur¢hase-money of land, does not acquire any greater rights than the 
veudor and assignor himself had. Walker v. Carroll, 61. 
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4. 


Of mortgage, wilh power of sale—When a mortgage of lands, or other con- 
veyance intended to secure the payment of a debt, contains a power 
of sale, ‘‘ the power is part of the security” (Code, § 2198), ‘‘and may 
be exercised by any person, or the personal representative of any person, 
who, by assignment or otherwise, becomes entitled to the money thereby 
secured.” Buell v. Underwood, 285. 

Same; mortgage and secured note construed together.—When a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, 
bearing the same date, and attested by the same witnesses, the two 
instruments are, in legal effect, but one and the same; and under the 
operation of this statute, a transfer by the mortgagee of “all the right, 
title and ivterest, in and to the within mortgage,” conveys the secured 
debt, and authorizes the assignee to exercise the power of sale as the 
mortgagee might have done. Jb. 285. 


. Same; sale by foreign administrator.—But the statute applies only to 


domestic administrators, and to foreign domiciliary administrators who 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40) ; and a sale by such foreign administrator, 
who has not complied with these requisitions, is absolutely void. Sloan 
v. Frothingham, 596. 


. Assignment of judgment, to surety paying it; garnishment thereon, and 


claim of exemption.—When a surety pays a judgment rendered against 
him and his principal, and takes an assignment of it to himself (Code, 
§ 3418), he may assert, either at law or in equity, any lien or right 
which might have been asserted by the plaintiff; and may, therefore, 
sue out a garnishment on the judgment, aud resist a claim of exemption 
which was not available against the plaintiff. Giddens v. Williamson, 439. 


. Same; remedy against lands devised. —The statute is in derogation of the 


principles of the common law, and must be strictly construed as to the 
rights created by it. When ajudgment is rendered against an executor, 
on a debt due by the testator, and is affirmed on appeal, against him 
and his surety on the supersedeas bond ; if the surety pays the affirmed 
judgment, and takes as assignment of it to himself, he may, by bill in 
equity, alleging the insolvency of the executor, reach and subject any 
personal assets remaining unadministered in the hands of the executor, 
and also his individual interest in the estate, both lands and personal 
property ; but, as against the other devisees, they not being parties to 
the judgment, nor to the supersedeas bond, the lapse of six years after 
the payment of the judgment by surety, before filing a bill in equity to 
reach the lands devised, is a bar toany relief. Vanderveer v. Ware, 606. 


ATTACHMENT. 


1. 


By whom issued.—An attachment issued by a deputy-clerk—that is, one 
duly appointed and qualified—or an affidavit administered by him, is 
not void for want of authority. Minniece v. Jeter, 222. 


. Levy; what is sufficient.—To constitute a levy of an attachment on per- 


sonal property, the officer must assume dominion over the property : he 
must not only have a view of it, but must assert his title to it by such 
an act as, but for the protection of the process, would make him liable 
as a trespasser. Abrams v. Johnson, 465. 

Attachment to enforce lien for advances to make crop.—The remedy by 
attachment, to enforce the statutory lien for such advances, is subject 
to the same limitations and restrictions that are imposed on the landlord, 
and can only be issued upon an affidavit which, when fairly construed, 
discloses the existence of a particular contract within the terms of 
the statute, and a state of facts which authorizes the writ upon that 
contract. Flexner & Lichten v. Dickerson, 129. 


. Same; affidavit.—An affidavit which states that the defendant is indebted 


to the plaintiffs in a specified sum, ‘‘for advances made to him to 
make a crop in said county for the year 1878, and that he has removed 
a part of the crop made by him, on which the lien was given, without 
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the consent of said plaintiffs,” does not show a substantial compliance 
with the requisitions of the statute, and is fatally defective. Jb. 129. 

5. Amendment of affidavit.—Defects of form in the affidavit, as under the 
general attachment law (Code, §3315), are amendable, but defects of 
substance are incurable. Jb. 129. 

6. Same; what are matters of substance.—The matters of substance, which 
must be stated or shown in such affidavit, are, that advances were made 
in horses, mules, oxen, necessary provisions, or farming tools and 
implements, or in money to purchase the same, the amount being 
stated, to enable the defendant to make a crop ; that a written note or 
obligation was taken, decluring that such advances were made bona fide 
for the purpose of enabling the defendant to make a crop, and that 
without them it would not be in his power to procure the necessary 
teams, provisions, Xc., to make a crop; also, the registration of the 
writing, as required by the statute, and the existence of one of the 
causes for which an attachment may be sued out. Jb. 129. 


ATTORNEY AT LAW. 


1. Attorney's lien.—An attorney-at-law has no lien on lands, for professional 
services rendered for the owner thereof in a suit which sought to sub- 
ject them to an unfounded claim or liability. Hinson v. Gamble & Boll- 
ing, 605. 

2. Same; on statutory separate estate of married woman.—Prior to the passage 
of the act approved March Ist, 1881, amending section 2711 of the Code 
(Sess. Acts 1880-81, p. 36), professional services rendered by an attor- 
ney-at-law in defending the title to property belonging to the statutory 
separate estate of a married woman, were not chargeable upon her 
estate. Ib. 605. 

3. Solicitors in chancery ; appeurance for adverse parties.—The complainant's 
solicitors in a chancery cause may, without impropriety, prepare and 
sign formal answers for any of the defendants who admit the allegations 
of the bill and make no defense. Cargile v. Ragan, 283. 

4. Action against auditor ; when attorney may maintain. Brewer v. Watson, 88. 


AUDITOR. 


1, Auditor's duties ; when minislerial—The State auditor is denominated in 
the constitution an executive officer, but many of his duties are minis- 
terial, and others are quasi-judicial; and his custody of the ‘ Tax- 
Ledger,” as this court has decided (Brewer v. Watson, 61 Ala 310), 
involves a ministerial duty. Brewer v. Watson, 88. 

2. When action lies against auditor by attorney; what damages are recoverable. 
An action lies against the State auditor, in favor of an attorney, on 
account of his refusal to allow the latter to inspect the ‘* Tax-Ledger” 
showing the entries relating to the accounts of a tax-collector, by whom 
the attorney was employed; and nominal or compensatory damages 
may be recovered, without proof of malice, or an intent to injure on 
the part of the defendant ; but, if the complaint alleges that the refusal 
was ‘malicious, and with intent to injure the plaintiff,” proof of such 
malice or intent is necessary to authorize a recovery of vindictive 
damages. Ib. 88. ; . 

3. Same.—To sustain such an action, it is not necessary that the auditor 
should have known, at the time of his refusal, the attorney’s agency 
or employment by the tax-collector ; it is sufficient if he had reason- 
able grounds to be advised of it. —Jb. 88. 

4, Same ; relevancy of evidence as to tax-collector’ claim.—In such action, it 
appearing that the plaintiff was employed by a tax-collector to procure 
the allowance of a claim by the auditor for an alleged excess or over- 
payment of taxes, as shown by the books in the auditor's office, his 
compensation depending oa the allowance and amount of the claim ; 
evidence in relation to the state of the accounts between the tax-collec- 
tor and the State, istooremote from the issue, and isirrelevant. Ib. 88. 
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5. Auditor's certificate to purchaser redeeming lands sold for taxes,—When 
lands have been sold tor unpaid taxes, and bought it in by the State, 
the anditor’s certificate to a person redeeming, which purports to 
‘*transfer all the right and title of the State secured by said purchase,” 
would probably be claim and color of title, as an element of adverse 
possession, but is not admissible evidence as a muniment of title, with- 
out other evidence showing a compliance with all the statutory pro- 
visions regulating and authorizing sales of lands for unpaid taxes. 
Boykin v. Smith, 294. 

6. Assessment of railroad properly; auditor's duties and powers.—Under the 
provisions of the statute, the auditor is the assessor of the property of 
railroads, and there can be no valid apportionment until he has made the 
assessment. He has no authority to assess back taxes, or the omitted 
taxes of former years; but he may at any time certify to the county 
assessor the ascertained value of the railroad track in the county, and 
the proportionate value of the rolling-stock, when the facts have been 
so ascertained, and shown by legal evidence, that he can determine 
this proportionate value by a clerical calculation, which is a mere 
ministerial act, and has nothing judicial in it. State Auditor v. Jackson 
County, 143; Perry and Hale Counties v. Railroad Co., 391. 

7. Auditor's certificate to county assessor; when necessary.—If it were pro- 
posed to collect the county taxes in this case through the county tax- 
collector, the court ‘‘ would be inclined to hold the auditor’s certificate 
to the county assessor,” as to the number of miles of track in the 
county, the proportionate value of the rolling-stock, &c., ‘‘a condition 
precedent to the right to make such collection” ; but, the railroad being 
in the hands of a receiver appointed by the Chancery Court, and peti- 
tions being filed in the cause by the county, asking that the receiver be 
ordered to pay the taxes, the court may require him to do so, the 
necessary facts being established, without the auditor's certificate. 
Perry and Hale Counties v. Railroad Co., 391. 


BAIL. 


1. When refused.—On application to this court for bail, in a case of hom- 
icide, after its refusal by the primary court or magistrate, it is a safe 
rule to refuse bail, whenever, on the evidence adduced, a presiding 
judge would sustain a capital conviction by ajury. Ex parte Brown, 446. 


BANKRUPTCY. 


1. Homestead exemption of bankrupt; amendable defects of claim, and conelu- 
siveness of allowance by assignee.—By the express language of the late 
bankrupt law, the bankrupt’s title to his homestead exemption did not 
pass to his assignee in bankruptcy; and where he incladed in his 
schedule all his lands, claiming, as a homestead exemption therein, 
‘real estate to the value of $500,” but without designating any par- 
ticular portion, this is an amendable defect, of which advantage can not 
be taken in a subsequent collateral proceeding; and the assignee having 
set apart to him, as exempt, the homestead on which he was then resid- 
ing, and which did not exceed, in quantity or value, more than was 
then allowed by law, and reported his action to the court of bank- 
ruptcy, this action is conclusive, until set aside by that court, in a pro- 
ceeding of which the bankrupt had notice. Walker v. Carroll, 61. 

2. Allowance of vendor's lien by court of bankruptcy; when not conclusive on 
bankrupt.—The assignee of a note, given for the purchase-money of 
land, but showing on its face a waiver of the vendor's lien, having filed 
a petition in the court of bankruptcy, after the allotment to the bank- 
rupt purchaser of a homestead exemption in the lands, asserting a 
vendor's lien on all the lands, but not making the bankrupt himself a 
party; a decree declaring a lien in his favor is not binding on the bank- 
rupt, and does not affect his title to his homestead exemption, Jb. 61. 
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4. 


5. 


Decree of sale by court of bankruptcy ; effect on bankrupt’s homestead 
exemplion.—The bankrupt’s title to his homestead exemption is not 
affected by a decree of the court of bankruptcy, rendered on the petition 
of the assignee in bankruptcy, and ordering a sale of all the lands 
included in the bankrupt’s schedule; to which petition he was not made 
a party, and which was filed after his homestead had been set apart to 
him by the assignee. Jb. 61. 

Order refusing injunction of sale; conclusiveness of.—The bankrupt having 
filed his petition, addressed to the judge of the District Court in bank- 
ruptcy, asserting his right of homestead exemption, and praying an 
injunction of the sale under the decree; which petition being overruled 
by the judge, and the injunction refused, was not further prosecuted; 
held, that this ruling did not amount to the dignity of res adjudicata as 
to the right ot homestead. Jb. 61. 

Effect of banicruptcy on vendor's rights.—In ejectment, or the corresponding 
statutory action, the plaintiff makes out a prima facie right of recovery, 
when he shows that he sold the land to the defendant (or his ancestor), 
but retained the legal titile in himself until the purchase-money was 
paid, and that full payment has never been made, or when the fact of 
payment is controverted; but his right of recovery would be defeated, by 
proof of the fact that he had become a voluntary bankrupt in the mean- 
time. Clements v. Taylor, 363. 


BANKS. 


Bank check ; when operates as payment or merger.—Where the debtor pro- 
posed, by letter, to remit a draft on New York, ‘‘in payment of bill iu 
full”; aud his offer was accepted by the creditor, who acknowledged the 
receipt of the draft in full payment of the account; held, that the creditor 
could not afterwards maintain an action on the account, his only remedy 
against the debtor being on the indorsement of the draft; though the 
rule would be different in a case of forgery, fraud, or misrepresentation. 
Day v. Thompson, 269. 

Same ; subsequent insolvency of bank.—The bank, whose draft or check 
was thus remitted by the debtor, being at the time in good financial 
standing and repute, its subsequent insolvency, though occurring only 
a few days afterwards, does not vitiate the payment, the good faith of 
the debtor in the transaction not being impugned. Jb. 269. 


. National banks; constitutionality of.—National banking corporations, 


organized under the acts of Congress providing for their creation, are 
agencies or instruments of the general government, designed to aid 
in the administration of an important branch of thee public service, 
and are an appropriate constitutional means to thatend. Pollard v. 
The State, 628. 


. Same; taxation by State.—As the power to tax necessarily involves the 


power to impede and defeat the operation of these agencies, if not to 
destroy their existence, the several States possess the constitutional 
power to tax them, only at the rate, in the manner, and on the condi- 
tions authorized by the acts of Congress, as the law-making power of 
the general government. Jb. 628. 

Same.—The power of the several States to tax these national 
banks is, by the express words of the act of Congress (U. S. 
Rev. Stat. § 5219), ‘subject to the restriction, that the taxation 
shall not be at a greater rate than is assessed upon other moneyed 
capital in the bands of individual citizens of such State”; which 
restriction requires, and only requires, that the amount of tax imposed, 
and the system of assessment applied to shares of stock in national 
banks, shall be substantially the same as are imposed and applied to 
other moneyed capital generally. Jb. 628. 


. Same; exemption of State bonds; deduction of indebtedness from ‘‘money 


” 


loaned and solvent credits,” and for stock invested in other property.—The 
provision of the revenue law which exempts from taxation money 
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invested in State bonds (Code, § 358, subd. 2), is sanctioned by the 
immemorial custom of good faith, financial integrity, and public 
honesty, a violation of which is not to be presumed to have been 
intended by Congress, and is not an unfriendly discrimination against 
capital invested in national banks ; but the provisions which authorize 
the tax-payer to deduct his indebtedpess from the amount of ‘‘ money 
loaned and solvent credits,” taxing only the excess, and exempt from 
taxation, of the ‘capital stock of incorporated companies created under 
any law of the State,” ‘‘such portion thereof as may be invested in 
property and taxed otherwise as property,” and limit municipal 
taxation upon such corporations (Jb. § 362, subd. 8, 10), in their 
Operation upon moneyed capital, discriminate unfavorably against 
shareholders in national banks, and are, to that extent, violative of the 
act of Congress. Ib. 628. 

7. Same.—Hence it follows that, prior to the passage of the act approved 
December 8th, 1880, providing for the taxation of shares in national 
banks (Sess. Acts 1880-81, pp. 7-8), there was no statute of force 
here, under the provisions of which a valid assessment of taxes could 
be made upon shares of stock ia national banks ; and whether that act 
is so tramed as to harmonize existing provisions of the revenue law 
with the requirements of the act of Congress (U. S. Rev. Stat. § 5219), 
- judicially construed, is a question not presented by the record 
b. 628. 


BILL OF EXCEPTIONS. 


1. Construction of.—When the bill of exceptions recites, in detail, the evi- 
dence introduced by both parties, and then adds, ‘* Upon this evidence, 
the defendants asked the court, in writing, to charge the jury as follows: 
‘If the jury believe all the evidence, they will find for the defendants’ ”; 
this shows with sufficient certainty that the evidence recited is the sub- 
stanceof all that was introduced. (Overruling Kirksey v. Hardaway, 
41 Ala. 330, and Bridges v. Cribbs, 41 Ala. 367.) Walker v. Carroll, 61. 

2. Exception to charge: when sufiicient.—Where the bill of exceptions sets out 
a charge given by the court, and adds, ‘‘To which charge, as given by 
the court, the plaintiffs take a nonsuit, with leave to file a bill of excep. 
tions, and they pray that this their bill of exceptions be signed,” &c., this 
does not show an exception to the charge of the court. Hungerford v. 
Moore, 232. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1, Giving bill or note for antecedent debt; when operates as payment.—By the 
general commercial law, both in England and the United States, a ne- 
gotiable bill or note, when given for an antecedent debt, is presumed to 
be intended only as collateral or additional security, and does not dis- 
charge the debt, unless intended and accepted as an absolute payment. 
Dag v. Thompson, 269. 

2. Bank check ; when operates as payment or merger.—Where the debtor pro- 
posed, by letter, to remit a drafton New York, ‘‘in payment of bill in 
tull” ; and his offer was accepted by the creditor, who acknowledge 
the receipt of the draft in full payment of the account ; held, that the 
creditor could not afterwards maintain an action on the account, his 
only remedy against the debtor being on the indorsement of tke draft ; 
though the rule would be different in a case of forgery, fraud, or mis- 
representation. Jb. 269. 

3. Same; subsequent insolvency of bank.—The bank, whose draft or check 
was thus remitted by the debtor, being at the time in good financial 
standing and repute, its subsequent insolvency, though occurring only 
a few days afterwards, does not vitiate the payment, the good faith of 
the debtor in the transaction not being impugned. Jb. 269. 

4, Indorsement of commercial paper; admissibility of parol evidence to 
vary.—The contract evidenced by a regular indorsement of a bill or 
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note is fixed and defined by law, and parol evidence'can not be received 
to change or modify it ; and although there are recognized exceptions 
to this general rule, and some conflict in the cases applying these ex- 
ceptions, the court is not willing to extend them, to the manifest im- 
pairment of the value of commercial paper, and the infringement of a 
salutary rale of evidence. Jb. 269. 

5. Negotiable paper ; rights of holier ; burden of proof.—When a valid defense 
is shown to exist as between the original parties to negotiable paper, 
and the holder claims protection against it, the onus is on him to show 
that he acquired the paper in good faith, for valuable consideration, 
without notice of such defect, and before maturity : if he acquired it 
after maturity, he is put on inquiry, and is chargeable with notice. 
Chambers v. Falkner, 449. 

6. Set-off by maker, against payee of note; when available against assignee. 
A bank debtor having transferred to the bank, as collateral security, a 
note held by him against a third person ; and his surety having paid 
the debt to the bank, and taken from the bank, by agreement with him, 
an assignment of the note held as collateral; held, in an action on the 
note by the surety, that the maker could not set off a demand against 
the payee, or principal debtor, acquired after notice of the transfer to 
the bank : that the assignment to the surety related back to the time 
when the note was transferred to the bank, against which subsequent 
equities could not be asserted. Lewis v, Faber, 460. 

7. Fraudulent transfer of note.—lt is no defense to an action at law by the 
transterree of a promissory note, against the maker, that the transfer 
was made with the intent to defraud the creditors of the transferror, 
the maker then being a creditor as surety on a contingent liability. 
Wood & Houston v. Steele, 436. 

8. Note given for purchase-money of land.—When the vendor of lands executes 
& conveyance to the purchaser, and takes a note, with personal security, 
for the purchase-money, thir is, at least prima facie, a waiver and aban- 
donment of his vendor’s lien; aud an assignee of the note cannot ac- 
quire any greater rights than the vendor himself had. Walker v. 
Carroll, 61. 


BONDS. 


1. Injunction bond ; condition construed.—An injunction bond, conditioned to 
pay ‘‘all damages which any person may sustain by the suing out of 
said injunction, if the same is dissolved by the said Chancery Court,” is to 
be construed as if it were conditioned, in the language of the statute 
which was of force when it was executed, to pay ‘* all damages which 
any person may sustain by the suing out of such injunction, if the 
same is dissolved” (Code § 3871), and binds the sureties on a dissolution 
of the injunction by this court, on an appeal from an interlocutory 
order refusing to dissolve it. Bolling v. Tute, 417. 

2. Same ; counsel fees as damages.—In an action on an injunction bond, con- 
ditioned as the statute prescribes (Code, § 3871), counsel fees are re- 
coverable as a part of the damages, for services rendered in this court 
on appeal, as well as inthecourt below. (Overruling Fergusonv. Baber, 
24 Ala. 402; and Bullock v. Ferquson, 30 Ala. 227.) But the recovery 
is limited to fees for services rendered, in either court, in procuring the 
dissolution of the injunction, and does not extend to all the services 
rendered in the suit in which the injunction was sued out. Jb. 417. 

3. Same; depreciation of mortgaged property.— When an injunction is obtained, 
restraining the saleof property under a power contained in a mortgage, 
and it is afterwards dissolved ; in an action on the injunction bond, the 
depreciation in the value of the mortgaged property while the injunc- 
tion was of force, causing it to sell for less than the amount of the se- 
cured debt, is recoverable as a part of the damages sustained. Jb. 417. 

4, Same ; travelling expenses. — The plaintiff's travelling expenses in attend- 
ing the sale of the mortgaged property, after the dissolution of the in- 
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junction, coming from Pehsacola, Florida, to Greenville, Alabama, ‘‘are 

but an accident of the particular case,” and can not be recovered as a 

= of Aw damages in an action on the injunction bond.— Bolling v. 
ate, 417. 

5. Liability of sureties.—In an action on a penal bond, the liability of the 
sureties is the same as that of the principal; and when they are sued 
alone on the bond, the fact that they are sureties should exert no influ- 
ence in the assessment of the damages. Ib. 417. 

6. Official bond of city clerk of Montgomery.—Linbility of sureties, and term 
of office of clerk. City Council of Montgomery v. Hughes, 201. 

7. County bonds of Buller, under special statule.—As to summary remedy 
against county treasarer, and liability of county for interest. Caldwell 
v. Dunklin, 461. 


BUILDING AND LOAN ASSOCIATIONS. 


1, Contract with borrower and shareholder, in form of lease, construed as mort- 
gage.—In this case, it was shown that a building and loan association, 
organized under the general law (Rev. Code, §§ 1755-61), and having 
power to make loans to its stockholders, secured by mortgage on real 
estate, and also to purchase and lease property to them, advanced 
money to one of its stockholders, or at his instance, inthe purchase of a 
house and lot, taking the title to itself, and leasing it to him, at a stipu- 
lated annual rent, payable monthly; that the association covenanted to 
keep the premises insured, to the amount of the money advanced, and, 
in case of a loss, to apply the proceeds of the insurance to rebuilding 
or repairing for the benefit of the stockholder, who covenanted to pay 
taxes and repairs; that the privilege was reserved to the stockholder to 
become entitled to a conveyance in fee, at any time during the con- 
tinuance of the lease, on making payment of the money advanced; and 
that on partial payments being made, not less than a specified sum, the 
insurance and rent should be proportionally reduced; and the contract 
was held to be, in legal effect, a mortgage, though the writing was in 
form a lease. Mobile Building and Loan Association v. Robertson, 382. 

2. Same; usury.—A stipulation for the payment of monthly rent, in a con- 
tract between a building and loan association and one of its stock- 
holders, for the lease of a house and lot which the association had 
advanced the money to buy, taking the title in its own name, and bind- 
ing itself to covey to him in fee on re-paymentof the money advanced 
and expended, will be held usurious, when the contract is declared to 
be a mortgage at the suitof the stockholder, and the monthly rent 
reserved is fifteen per-cent. of the amount advanced. Jb. 382. 


CERTIORARI. 


1, Lies when, to judgment of municipal court—When the charter of a muni- 
cipal corporation does not provide for an appeal from the judgment of the 
mayor or intendant, in a guasi-criminal proceeding for the violation of a 
municipal ordinance, the common-law writ of certiorari, from the Cir- 
cuit Court, is the appropriate remedy to revise such proceedings. 
Camden v. Bloch, 236. 

2. What is revisable ; trial.—Under the common-law writ of certiorari, when 
issued to revise the proceedings of an inferior tribunal, the jurisdiction 
of the court, and the regularity of its proceedings—that is, errors of 
law apparent on the record—are revisable; but the trial is not de novo, 
and conclusions of fact can not be reviewed. Jb. 236. 

3. To perfect record.—When a lost record is substituted in the primary court, 
while the cause is pending in the appellate tribunal, a special certiorari 
should be awarded to bring it up, and the cause should be continued, 
in the discretion of the court, to permit the perfected reeord to be 
brought up; but the action of the court on the motion for such con- 
tinuance is not revisable on error. Jb. 236. 
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1. Bill to quiet title; when purchaser can not maintain.—When the bill ‘* dis- 


o 


9. 


10. 


closes no more than an unquiet and unfounded apprehension as to the 
validity ot” the complainant's title tolands of which he is in possession, 
‘‘and a false and clamorous assertion of a hostile title” by the defend- 
ants, founded on supposed defects in a deed executed by their trustee 
to the complainant's vendor, ‘‘a court of equity will not interfere to 
quiet the one, or to silence the other.” March v. England, 275. 

When creditor may come into equity.x—The creditors of a deceased 
debtor may come into equity, to reach and subject property frraud- 
ulently conveyed by him in bis life-time, whenever there is a deficiency 
of assets in the hands of his personal representative, without first 
exhausting their legal remedies. Fellows v. Lewis, 343. 


. Liability of lands descended, for debt of ancestor; contribution among heirs. 


When lands descended are divided among the heirs, leaving debts 
unpaid, the creditors have an undoubted right to proceed against them 
in equity; and it one or more of the heirs discharge this common 
liability, by agreement with the others, or pay more than their propor- 
tionate share, they are subrogated to the creditors’ rights to proceed 
against the lands of the others. Winston v. McAlpine, 377. 

Contribution between sureties.—A surety may maintain a bill in equity 
against his co-surety, for contribution, although he has also a remedy 
by action at law. Broughton v. Wimberly, 579 

Injunction of illegal tax.—Tax-payers can not enjoin in equity the collec- 
tion of a tax alleged to be illegal, unless there is some ground of equi- 
table jurisdiction connected with the illegality. City Council of Mont- 
gomery v. Sayre, 564. 

Same ; offer to pay, or to do equity.—The bill in this case, seeking to enjoin 
the coliection of an allegal municipal tax, is wanting in equity, because 
it shows that, after deducting the taxes alleged to be illegal, a balance 
remained of taxes legally due, which had not been paid nor tendered; 
nor was it shown that the complainants had made any effort to separate 
the legal from the illegal portion; nor does the bill contain any tender or 
offer to pay. Jb. 564. 

Injunction of nuisance.—A court of equity has undoubted jurisdiction to 
restrain, by injunction, the commission or continuance of a private 
nuisance; but, when the thing complained of is not a nuisance per se, 
and has not been declared a nuisance by a judgment at law, a case ot 
pressing necessity must be shown, before the court will interfere to 
prevent or restrain it. Kingsbury v. Flowers, 479. 

Same ; private burying-ground.—A bdurial-ground is not, per se, a nuisance 
to a person living in its immediate vicinity ; and wheu he seeks to en- 
join the further use of a private burial-ground near his house, it is not 
sufficient to allege, in general terms, probable injury to the health of 
his family by the pollution of the air and water, or other injurious con- 
sequences ; he must state facts, from which the court can clearly see 
that such consequences will most probably result. Jb. 479. 

Insolvent estate; removal of setilenent into equily-—When an estate has 
been declared insolvent, the settlement must proceed and be concluded 
in the Probate Court, unless some question of exclusive equitable juris- 
diction arises, which that court, by reason of its limited powers, can 
not adjudicate ; and neither the failure of the administrator to answer 
citations from that court, nor his neglect of duty in the matter of filing 
objections to claims presented against the estate, nor both these facts 
together, with the additional averment that the estate is in fact solvent, 
constitutes a sufficient reason for the removal ot the settlement into 
equity at the instance of the heirs and distributees. Clarke v. Eubank, 
245. 

Same .—The original bill having been filed by creditors of a deceased 
debtor, whose estate had been declared insolvent, seeking to set aside, 
us fraudulent and voluntary, conveyances made by the debtor while 
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living, and to subject the property conveyed to the satisfaction of their 
debts; and the defendants having filed a cross-bill, asking that the credit- 
ors be required to exhaust the other assets before subjecting the prop - 
erty so conveyed to them ; held, that under the general prayer, contained 
in each bill, the settlement of the estate was properly removed iuato the 
court, in order that the assets might be administered on this equitable 
principle. Fellows v. Lewis, 343. 

11, Equitable set-off.—The surety on an administrator’s official bond, being 
indebted to his principal by promissory note, on which a judgment at 
law has been rendered in favor of au assignee, may come into equity to 
enjoin the judgment, and to establish an equitable set-off against it, on 
account of moneys which he has been compelled to pay as surety since 
its rendition, on averment and proof that the administrator is insolvent, 
and that the note was transferred with intent to defraud his creditors. 
Wood & Houston v. Steele, 436. 

12. Mortgage ; when contract will be construed to be.—In determining whether a 
particular contract is a mortgage, a conditional sale, or the mere res- 
ervation of a right to purchase at a future time on specified terms, when 
the whole contract is not expressed in writing in clear and unambiguous 
words, each case must, of necessity, in a great measure depend on its 
own peculiar facts and circumstances ; but, while the nature of the con- 
tract is a matter of fact, often difficult to ascertain, the legal conclu- 
sious to be drawn from the facts, when ascertained, are well defined and 
settled. If the transaction originated in negotiations for a loan, or se- 
curity for an existing debt, the necessities of the debtor placing him at 
a disadvantage, courts of equity incline, in doubtful cases, to construe 
the contract as a mortgage, because that is less injurious in its conse- 
quences. But, the fact that the transaction thus originated, or that the 
relation of debtor and creditor existed between the parties, is not 
always conclusive ; since both the parties may intend not to create or 
to continue a debt, and tbere can be no mortgage where there is no loan 
or debt. Yet, when a conveyance of land is intended as security for a 
debt, whether pre-existing or contemporaneously created, a court of 
equity will hold it to be a mortgage, without regard to its form, and 
without any express agreement between the parties, but rather upon a 
general policy which they can not contravene ; and it is not necessary 
that a note, bill or bond, or other independent evidence of the debt, 
should be taken, though the absence of it isa circumstance adverse to 
such construction, dependent for its weight upon the other facts and 
circumstances with which it may be connected. Mobile B. & L. Asso- 
ciation v. Robertson, 382. 

13. Reformation of deed or mortgage.—A court of equity will reform a deed 
or mortgage, by correcting a mistake in the description of the land con- 
veyed, when the mistake is clearly and satisfactorily proved, and it can 
be corrected without injury to an innocent purchaser. Dozier v. Mitchell, 
511. 

14. Reformation, by correcting mistake in description of lands ; foreclosure, or 
confirmation of sale under power.—A mistake in the description of lands 
conveyed by amortgage, when made to appear by satisfactory evidence, 
may be corrected by the decree of a court of equity, in like manner 
with any other written ,instruments ; and when the court has taken 
jurisdiction for that purpose, it may properly go on and decree a fore- 
closure of the mortgage ; or, if the lands have been sold under a power 
given by the mortgage, and bought in by the wortgagee, and the mort- 
gagor does not impugn the fairness of the sale, nor ask to have it set 
aside, the court may confirm the sale. McGehee v. Lehman, Durr & Co., 
316, 

15. Confirmation of sale under power; rents and profits.—When a sale of lands 
under a power in a mortgage, at which the mortgagee himself became 
the purchaser, is confirmed by the court, under a bill for the reforma- 
tion of the mortgage, or under a bill for an account and cross-bill for 
reformation and confirmation ; such confirmation relates back to the 
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16. 


17. 


18. 


19 


20. 


21. 


24. 


day of sale, and the mortgagor can not claim the intermediate rents on 
the statement of the account ; nor can he claim the rents of lands which 
were conveyed by the mortgage, but to which he had only an imperfect 
equity, and which have been recovered from the mortgagee under the 
superior outstanding title. Jb. 316. 

Purchase at sule under power in mortgage ; equitable relief against, at suit of 
subsequent incumbrancer.—As against a purchaser at a sale under a mort- 
gage, who is not charged with knowledge of the state of accounts 
between the mortgagor and mortgagee, or with notice of any fraud, op- 
pression, or other misconduct, practiced by the mortgagee, a subsequent 
purchaser or incumbrancer is not entitled to an account and redemption, 
althongh he gave notice of his interest atthe sale. Smithv. Conner, 371. 

Tender, or offer to do equily, by party asking redemption.—When subse- 
quent purchasers or incumbrancers file a bill in equity, against the 
first mortgagee and a purchaser under him, asking an account and re- 
demption, and not denying that there is a balance due on the mortgage 
debt, they must make a tender in the bill, or offer to pay whatever 
balance may be found due. Jb. 371. 

Purchase by mortgagee, at sale under power.—When a mortgagee becomes 
himself the purchaser at a sale under a power contained in the mort- 
gage, the transaction is voidable, at the option of the mortgagor, 
seasonably expressed; and if the mortgagee re-sells at a profit, the 
mortgagor may claim the benefit of the advance price, thereby ratifying 
the transaction, or, at his election, disaffirm and set aside the sale 
entirely ; but the two remedies are antagonistic, and he can not pursue 
them both at the same time. Dozier v. Mitchell, 511. 

Redemption ; charges, and taxes.—When a mortgagor seeks a redemption, 
he is required to pay the mortgage debt, with interest, and lawful charges, 
which include taxes paid by the mortgagee; and when he asserts his 
right of redemption, as he may, against a sub-purchaser with notice, 
— price paid on the re-sale does not enter into the account. 

. 511. 

Same ; rents and profits.—In stating the account between the mortgagor 
and mortgagee (or sub-purchaser with notice), under a bill for redemp- 
tion, the latter is chargeable, in ordinary cases, with the fair and 
reasonable rents and profits of the property during his possession, 
including therein a reasonable occupation rent for the portion of the 
premises held by himself, and such rents as he received from others, or 
failed to collect through traud, willful default, or gross negligence ; but 
the rents are to be estimated upon the value of the property when he 
took possession, and not upon the increased value arising from improve- 
ments made by him. Jb. 511. 

Same ; repairs and waste.—The mortgagee in possession is bound to make 
all reasonable and necessary repairs, and is responsible for any loss or 
damage caused by his willful default or gross neglect in this regard ; 
and also for voluntary waste committed by him, such as pulling down 
or improperly removing houses or buildings attached to the freehold. 

Same ; rents and improvements, as aguinst sub-purchaser.—A sub-purchaser 
who bought in good faith, though with notice, and held possession 
under color of title, is not chargeable, at the suit of the mortgagor 
seeking a redemption, with rent for more than one year before the 
commencement of the suit, by analogy to the statute which applies to 
actions at law (Code, § 2966); and he is entitled to compensation for 
— made, not exceeding the rents charged against him. 

Same ; purchase at execution sale.—If the mortgagee, while in possession 
under his purchase at his own sale, also purchase the property at a sale 
under an execution in favor of officers of court, against the mortgagor, 
in which the lands were misdescribed, he can not claim a credit for the 
amount so paid, as an incumbrance. Jb, 511. 

Waiver of objections to sale, by acquiescence.—Acquiescence for an unrea- 
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sonable length of time in a sale under a power ina mortgage, which is 
merely voidable at the election of the person who has the equity of 
redemption, will, if unexplained, operate as a confirmation of the sale, 
‘and a waiver of all objections to it; but, when the sale is absolutely 
void, such effect will not be attributed to acquiescence, or a failure to 
seek redemption, until after the expiration of the period prescribed as 
a bar by the statute of limitations. Sloan v. Frothingham, 593. 

25. When junior mortgagee may come into equity.—Aljunior mortgagee may file 
a bill in equity aguinst the mortgagor and the senior mortgagee, asking 
an account of the mortgage debts, and a sale of the property for the 
payment of the sums ascertained to be due on them; and he may 
offer in his bill to redeem from the senior mortgagee, and have the 
property sold for the satisfaction of the entire amount then due to him, 
or have the property sold for both debts, and the proceeds of sale first 
applied to the older n.ortgage. Davis v. Cook, 617. 

26. Renis and profits, as between mortgagor and mortgagee.—When the mort- 
gagor is allowed to remain in possession after the law-day of the mort- 
gage, although default has been made in the payment of the secured 
debt, he is entitled to take the rents and profits to his own use, unless 
they are specifically pledged; and the mortgagee can not assert a right 
to them, as a legal incident of the mortgage, although he may claim 
and intercept them by exercising either his legal or equitable remedies; 
that is, by notice to the tenant to pay the rents to him as they accrue, 
or by entry on the lands, or by recovering the possession by action at 
law, or by filing a bill for foreclosure, and having a receiver of the 
rents and profits appointed; but merely filing a biil for foreclosure, 
without the appointment of a receiver, does not interfere with the 
mortgagor’s right to the rents and profits. Scott r. Ware, 174. 

27. Receiver; when appointed under bill for foreclosure. —The appointment of a 
receiver is not a matter of course under a bill for the foreclosure of a 
mortgige; to authorize such appointment, it must be clearly shown, by 
allegation and proof, that the mortgage security is inadequate, and that 
the mortgagor is insolvent; or fraud, or imminent peril to the rights of 
the mortgagee, must be established. Jb, 174. 

28. Same ; under creditors’ bill, filed by mortyagee. —The mortgagee having filed 
a general creditors’ bill, against the executor and devisees of the 
deceased mortgagor, with others holding under them; alleging the 
insolvency of the executor, and that he was relieved by the will from 
giving any bond, andasking the appointment of a receiver to take pos- 
session of all the property of the estate, including the mortgaged 
lands; this does not fasten any lien on the rents and profits of the mort- 
gaged lands, asin favor of the complainant as mortgagee, nor inany way 
enure to his benefit as mortgagee; since the possession of the receiver is 
taken and held for the benefit of the parties to the suit, and strangers 
can not claim any benefit from it. Jb. 174 

29. Same ; rents and profils in hands of receiver, after dismissal of bill.—Such 
bill having been dismissed on demurrer, because it showed that the com- 
plainant’s debt was barred by the statute of limitations, but without 
prejudice to the rights of the complainant as mortgagee, the rents and 
profits in the bands of the receiver belong to the devisees, or to those 
who have succeeded to their rights; and the mortgagee can not claim 
them in the hands of the receiver, nor intercept them by filing a bill to 
foreclose his mortgage. Jb. 174. 

30. Transfer of receivership from one cause to another.—Cases may arise, in 
which it would be the duty of the court, on dismissing a bill, to retain 
the custody of the property and funds in controversy, and to continue 
the receivership; or even to transfer the receivership to another suit, then 
pending in the court, between the same parties, and involving their 
rights and equities inand to the same property; but such transfer could 
never be ordered, unless the second suit presented a state of facts which 
would have authorized the appointment of a receiver in the first 
instance. Ib, 174. 
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31. 


34. 
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Resulting trust in lands; exchange of tracts. —When a tract of land, bought 
by the husband with money belong to the wife, is sold aud exchanged 
by him for another tract, the exchange does not affect her right to pur- 
sue her money and fasten a trust on the lands received in the exchange. 
Walker v. Elledge, 51. 


. Secret or resulting trust; against whom asserted.—A latent equity in lands, 


such as a right to charge them in equity with a resulting trast in favor 
of the person whose money was used in paying for them, can not prevail 
against ‘‘the title of creditors, or purchasers for a valuable considera- 
tion, without notice.” (Code, § 2200.) Jb. 51. 

Same ; who are creditors, and when chargeable with notice. —The term cred- 
itors, a8 used in this statute, means judgment creditors having a lien ; 
and if a suit is pending to enforce a trust in the lands when the lien of 
the creditor attaches, he is chargeable with constructive notice of it, 
and can not claim the protection of the statute, Jb. 51. 

Same ; rights of purchaser at execution sale.—When a creditor purchases 
under his own execution, although he may be chargeable with construc- 
tive notice of a latent equity or trust, he nevertheless acquires all the 
rights of the defendant in execution, against whom the trust is claimed 
and asserted. Jb. 51. 





. Decree in chancery against husband, declaring trust in land in favor of wife ; 


effect us evidence against creditor of husband.—A decree in chancery 
against the husband, declaring a trust in favor of the wife in lands 
purchased and partly paid for with moneys belonging to her, and vest- 
lug the title in her to the extent of her moneys so used, is not evidence 
against a creditor of the husband, who was not made a party to the 
suit, and whose debt was created before the bill was filed ; conse- 
quently, when the wife seeks to enjoin an action at law by the cred- 
itor, founded on a purchase at execution sale on his judgment, she 
must prove the investment of her moneys in the land, without the aid 
of the decree. Jb. 51. 

Contracts with trustees ; when enforced against trust estate.—The contracts 
of trustees, though for the benefit of the trust estate, impose upon 
them a personal liability only, in the absence of statutory provisions to 
the contrary ; but, when the trustee is also one of the beneficiaries of 
the trust estate, the person who has rendered services for the estate at 
his instance, and has obtained a judgment at law against him, with an 
execution thereon returned unsatisfied, may, by bill in equity, reach 
and subject his interest in the trust estate. Dickinson v. Conniff, 581. 

Trustee’s power to erect improvements.—The principle is well settled, that 
a trustee may make necessary repairs, and should always be reimbursed 
for the cost of necessary improvements rendering permanent benefit to 
the trust estate, unless prohibited, either expressly, or by clear impli- 
cation, by the terms of the instrament creating the trust ; but, when a 
testamentary trustee, being the testator’s widow, is authorized and 
directed to keep his estate together in her possession, and to apply the 
rents and profits to the support of herself and children, until the young- 
est attains its majority, with power to sell and reinvest iu other prop- 
erty, she has no power to erect permanent improvements on a vacant 
lot, to the extent of four times its value. 1b, 581. 

Liability of trustee for rents or waste.—When a testamentary charge on 
lands, in favor of an infant, is enforced against a purchaser at sale 
under execution, as a trustee in invitum, he will not be charged with 
waste, nor with more rents than he actually received, except under cir- 
cumstances which would authorize a similar charge against an express 
trustee. Jill v. Jones, 214. 

Contracts of executors.—The contracts of executors and administrators, 
even when relating to matters necessary to the execution of their trusts, 
like the contracts of other trustees, are only binding on them personally, 
and do not create any liability against the estate ; and actions against 
them, on such contracts, must be personal, and judgments de bonis 
propriis. Vanderveer v. Ware, 606. 
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40. Judgment against executor ; payment by surety, and assignment tohim ; remedy 
against lands devised ; statute of limitations. —When a judgment has been 
rendered against an executor, on a debt due by the testator, and is 
affirmed on appeal, against him and his surety on the supersedeus bond ; 
if the surety pays the affirmed judgment, and takes an assignment of it 
to himself, he may, by bill in equity, alleging the insolvency of the 
executor, reach and subject any personal assets remaining unadmin- 
istered in the hands ot the executor, and also his individual interest in 
the estate, both lands and personal property ; but, as against the other 
devisees, they not being parties to the judgment, nor to the supersedeas 
bond, the lapse of six years after the payment of the judgment by the 
surety, before filing a bill in equity to reach the lands devised, is a bar 
to any relief. Jb. 606. 

41. Statutory separate estate of married woman; how charged and subjected. 
The liability ofa married woman’s statutory separate estate, for claims 
which are by law chargeable upon it, can only be enforced by action at 
law, in the form prescribed by the statute: a bill in equity can not be 
maintained for that purpose. J/inson v. Gamble & Bolling, 605. 

42. Contracts of married woman ; effect of statute and decree in chancery reliev- 
ing of disabilities of coverture.—The statute authorizing the several chan- 
cellors, either in term time or vacation, on petition filed for that 
purpose, ‘to relieve married women of the disabilities of coverture, as 
to their statutory and other separate estates, so far as to invest them 
with the right to buy, sell, hold, convey and mortgage real and per- 
sonal property, and to sue and be sued as femmes sole” (Code, § 2731), is 
an enabling statute, and only relieves of the disabilities of coverture to 
the extent specified ; and neither the statute, nora decree in chancery 
pursuing its words, authorizes such married woman to make general 
contracts, or to bind herself personally by the execution of a promis- 
sory note ou which she may be suedat law. Dreyfus v. Wolffe, 496. 

43. Consent decree in chancery, vesting legal title to lands in wife, charged with 
huabanad’s debt.—A creditor of the husband having levied an attachment 
on atract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and her hus- 
band, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to the 
land in the wife, as her statutory separate estate, while she and her bus- 
band executed a mortgage on it to the creditor, to secure the amount of 
the debt as reduced and admitted: Held, that while the mortgage could 
not be enforced against other lands conveyed by it, the legal title to 
which stood in the wife’s name, it was a valid incumbrance on the land 
in controversy, forthe amount of the admitted debt, in the nature of a 
vendor's lien for unpaid purchase-money: that the wife, claiming the 
benefit of the compromise under the consent decree, takes the land 
charged with the lien for the admitted debt. Lee v. Sims, 248. 


II. Partres, PLuaDING, AND PRACTICE. 


44. In what county bill must be jiled.—A bill to foreclose a mortgage on 
lands must be filed in the county in which the land, ora material part 
thereof, is situated (Code, § 3760); but, where the lands are situated 
in two counties, and are so described in the mortgage, a bill to fore- 
close, filed in one of those counties, does not on its face show a want 
of jurisdiction in the court.— Bolling v. Munchus, 558. : 

45. Misjoinder of complainants. -When several persons join as complainants 
in a bill, and one of them is barred, or shows no right to relief, the mis- 
joinder is fatal to the others.—Jones v. Reese, 135. 

46. Same; when not available on error.—When the complainants in a chancery 
cause appeal from a decree in their own favor, the doctrine of error 
without injury to them, because of a supposed misjoinder of com- 
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plainants, cannot be invoked to prevent a reversal, since that would de- 
_— them of the right to cure the misjoinder by amendment.—State v. 
Rice, 83. 

47. Multifariousness, and misjcinder.—In determining whether a bill is de- 
murrable for multifariousness, or for misjoinder of defendants, the in- 
quiry is not, whether each defendant is connected with, and has an 
interest in each branch of the case, but whether relief is sought in re- 
spect to matters which are separate and distinct, and a defendant may 
say he is in danger of oppression by the confusion of such matters: 
when the object of the suit is single, though the defendants may have 
separate interests in distinct questions arising out of it, it is proper 
to bring them all before the court as parties.—Kingsbury v. Flow- 
ers, 479. 

48. Parties to bill for injunction of private burying-ground a3 nuisance. — Where 
« bill seeks to restrain further interments in a private burying-ground 
as a nuisance, the ground being devoted to that purpose by two per- 
sons, who owned separate portions in severalty, both might properly be 
joined as defendants to the bill; and one of them having died before 
the bill was filed, his widow having a right of sepulture therein, she 
and her second husband are properly made defendants with the sur- 
vivor; and the heirs of the deceased should also be made defendants to 
> bill, though his personal representative is not a proper party. 

. 479. ' 

49. Parties to bill by creditors.—When creditors of a deceased debtor, not 
having reduced their claims to judgment as against the estate, seek by 
bill in equity to reach property alleged to have been fraudulently con- 
veyed by the executor, who was also the sole devisee, and who has 
been removed from the office of executor, a personal representative of 
the estate must be brought before the court asa party; und the failure 
to make him a party, though not objected to in the court below, is a 
fatal defect, which this court is bound to notice, on appeal by the com- 
plainants.— Gibbs v. Hodge, 366. 

Parties to bill to enforce vendor's lien.—A purchaser of lands, pending a 
bill to enforce a vendor's lien on them, is chargeable with constructive 
notice of the proceedings, and it is not necessary that he should be 
brought in as a party; and if his rights accrued before the filing of 
the bill, whether the failure to make him a party to the suit would, of 
itself, avoid the decree rendered, is left an open question.—Smith v. 
Conner & Wife, 371. 

51. Oross-bill; when allowed.—A cross-bill is proper, and is allowed, when- 
ever it is necessary to do complete justice between all the parties, and 
to adjust all the equities between them connected with the subject- 
matter of the original bill; and, though foreign matters can not be thus 
introduced, unless special circustances are shown, such as insolvency, 
non-residence, &c., new issues in relation to the original matter may be 
brought forward.— Davis v. Cook, 617. 

52. Same.—As against the plaintiff in the original bill, it is not always neces- 
sary that the cross-bill should show any ground of equity, or ask any 
equitable relief. In Andrews v. Hobson, 23 Ala. 239, “the language 
used is too broad,” in saying that the cross-bill was properly dismissed 
en it sought no relief against the plaintiff in the original bill. 

i . 

53. Cross-bill by mortgagor, setting up usury.—Under a bill by the junior 
mortgagee, against the senior mortgagee and the mortgagor, asking an 
account and foreclosure by sale, the mortgagor may file a cross-bill, set- 
ting up usury in the first mortgage; and if, instead of filing a cross-bill 
proper, he sets up that defense in his answer, aud asks that his answer 
may be held and treated as a cross-bill (Code, §§ 3801-04), and it is so 
treated by the parties and the court below, without objection on that 
account, this court will not consider whether it falls within the terms 
of the statute. (Brickext, C. J., dissenting, held that a cross-bill would 
not lie in sucha case). Ib. 617. 


50. 
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63. 


Conclusiveness of answer as evidence.—An answer which is responsive to 
the bill, admitting a material allegation, is conclusive evidence of that 
fact, as in favor of the complainant, and estops the defendaut from in- 
troducing evidence inconsistent with the admission on a reference be- 
fore the register, —McGehee v. Lehman, Durr & Co., 316. 

Statute of limitations ; how pleaded.—An allegation, in an answer to a bill 
in equity, ‘that this respondent has had the uninterrupted possession 
of said lands, claiming them as her own, with full knowledge on the 
part of the complainant, for more than sixteen years,” is a sufficient 
plea of the statute of limitations.—Love v. Love, 554. 

Statute of frauds; how taken advantage of.—The statute of frauds is a de- 
fense which must, generally, be set up by plea or answer; but, when 
the bill clearly shows on its face that the contract sought to be enforced 
is obnoxions to the statute, a demurrer is the more appropriate mode 
of taking advantage of it.— Bolling v. Munchus, 558. . 

Appearance of solicitors.—Tbe complainant's solicitors in a chancery 
cause may, without impropriety, prepare and sign formal answers for 
any of the defendants who admit the allegations of the bill and make 
no defense. — Cargile v. Ragan, 287. 

Sule by register in chancery; waiver of irregularities.—Objections which 
wight be urged against the confirmation of a sale by the register—as, ° 
that it was made at an improper time or place—are waived, if not made 
before the confirmation of the sale, and can not afterwards be set up, in 
an action at law by the purchaser, or one claiming under him, to im- 
peach the validity of the sale.—Jb. 287. 

Decree against party as to whom cause is not at issue; when and how avail- 
able on error.—-It is error to proceed to a final decree against a defendant 
who has not answered, and against whom a decree pro confesso has not 
been entered; and the error will work a reversal of the decree, at his 
instance, unless it affirmatively appears that no injury resulted to him; 
but the other defendants can not complain of it, and if he assigns it as 
error jointly with them, the assignment will not be sustained as to 
either of them.-—Mc(ehee v. Lehman, Durr & Go., 316. 

Revirvor of decree; conclusiveness.—On bill of revivor, or petition to 
revive a decree in chancery, the matters litigated in the original suit 
“an not be re-tried, except so far as they remain undecided. Winston 
v. Me Alpine, 377. 

Remvor of suit; under former practice.—Under the chancery practice 
which formerly prevailed, a bill of revivor was necessary to bring in as 
a party a person upon whom the interest of a deceased party devolved, 
by operation of Inw, pending the suit; and that practice may still be 
pursned, or may be required by the chancellor. Floyd v. Ritter’s 
Adm’r, 501, 

Same; under present practice.—Under the rules of practice now of force 
(Code, p. 176, Rule No. 102), instead of a bill of revivor, when not 
required by the chancellor, the death of a defendant may be verbally 
suggested to the chancellor or register, and an ex-parte order obtained 
fora summons to his personal representative or heirs, or to both, to 
appear and defend in his stead; and after the expiration of thirty days 
from service of the summons, the suit is considered as revived, and 
may be prosecuted against such new parties, without any order of 
revivor. Jb. 501. 

Same ; amended bill.—Avu amendment of the bill is not the regular or usual 
mode of bringing in the personal represcatative or heirs of a deceased 
defendant; but it may serve the purposes of a suggestion of the death of 
the deceased, and of the names of his legal representatives; and when they 
are served with notice, requiring them to appear and plead or answer, a 
decree pro confesso may be taken against them, and the cause treated 
thereafter as revived against them. Jb. 501. 


64. Amendment of bill. —Under the liberal statute regulating amendments in 


chancery, which requires the allowance of anamendment necessary ‘‘to 
meet any state of evidence which will authorize relief” (Code, § 3790), 
(42) 
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although the plaintiff's title to relief can not be changed by an amend- 
ment, it is permissible thus to change the averments of the bill as to the 
defendant’s title to the property sought to be subjected, Jones v. 
Reese, 135. 

65. Remandment on reversal, for amendment of bill.--The chancellor’s decree in 
this case, overruling a demurrer to the bill, being reversed on account 
of amendable defects in the bill, the cause was remanded, that the com- 
plainant might have av opportunity toamend. Smith v. Conner, 371. 

66. Amendment of decree for costs. —A decree for costs against a defendant, as 
to whom the bill bad been previously dismissed, being a mere clerical 
error, and amendable on motion in the court below, will be here corrected 
at the costs of the defendants as appellants. Wood & Houston v, Steele, 436. 

67. Revision of chancellor's decree.—On appeal from the final decree in a 
chancery cause, whether the question for revision is upon matter of law 
or matter of fact, the decree must stand, unless it clearly appears to be 
erroneous. Lehman Brothers v. McQueen, 570. 

68. What is revisable, on appeal from decree on demurrer.—On appeal from the 
chancellor’s decree sustaining a demurrer to the bill, this court will only 
consider the causes of demurrer specifically assigned, without regard 
to any other amendable defects in the bill. Sloan v. Frothingham, 593. 


CHARGE OF CUURT.-TO JURY. 


1, General charge on evidence.— When there is no conflict m the evidence, 
and it clearly establishes the plaintiff's right to recover, it is the duty of 
the court to charge the jury, on his request, that their verdict must be 
for him if they believe the evidence. Cargile v. Ragan, 287. 

2. General charge on evidence, in favor of defendant.—A general charge on the 
evidence, when requested by the defendant, is equivalent to a demurrer 
to the evidence, and should never be given, when there is any evidence, 
however slight, tending in the opposite direction. Schmidt & Smith v. 
Joseph, 475. 

3. Charges requested.—This court will not consider the correctness of charges 
asked and refused, when the record does not show that they were 
reduced to writing, but will presume that they were refused because 
they were notin writing. Murdock v. The State, 520. 

4. Exception to charge; when sufficient. --Where the bill of exceptions sets 
out a charge given by the court, and adds, ‘‘ To which charge, as given 
by the court, the plaintiffs take a nonsuit, with leave to file a bill of 
exceptions, and they pray that this their bill of exceptions be signed,” 
&c., this does not show an exception to the charge of the court. 

+ Hungerford v. Moore, 232. 


CLERKS. 


1. Authority of deputy-clerk.—A deputy-clerk—that is, one duly appointed 
and qualified—has full power to transact all business of his principal 
(Code, § 676, subd. 2);andan attachment issued by him, or an affidavit 
administered by him, is not void for want of authority. Minniece v. 
Jeter, 222. 

2. Clerk of probate judge; statutory powers.—The clerk of the probate judge, 
unlike the clerks of other courts, is not an independent officer, clothed 
with distinct official powers und duties, to be exercised on his own 
responsibility: but is a mere agent or deputy of the judge, in whose 
name he acts, and whois responsible for his fidelity. JJalso v. Sea- 
wright, 432. 

3. Same; taking acknowledgment of conveyance of homestead.—By the general 
statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized 
**to do all acts not judicial in their character,” and ‘to take and certify 
acknowledgments and proof of instruments authorized to be recorded”; 
and this statute being of force when the subsequent statute was passed 

(April 23, 1873) prescribing the manuer in which alienations of the 

homestead should be acknowledged and certified, and giving the power 


INDEX. 








INDEX. 659 


CLERKS— Continued. 


4. 


r 


Vv. 


to judges of probate, with other judicial officers particularly named, to 
take and certify suchacknowledgments, the power must be held to be 
conferred on their clerks also, though not expressly named. Jb. 432. 

City clerk of Montgomery; term of office.—The charter of the city of 
Montgomery provides for biennial elections of the city clerk, as of the 
mayor and aldermen; and the provision for his continuance in office, in 
addition to that term, ‘until his snecessor is duly elected and qualified,” 
is only intended to cover the reasonable time, varying with circum- 
stances, which may be necessary to enable his successor to qualify. 
City Council of Montgomery v. Hughes, 202. 

Same ; liability of sureties after expiration of term.—In an action on the 
official bond of such city clerk, which was dated the 5th January, 1872, 
recited his election on the 4th December, 1871, and was conditioned for 
the faithful discharge of his official duties, the complaint averred that he 
entered into the office on the day of the date of the bond, ‘and con- 
tinued to be and actassuch clerk, under said bond, continuously there- 
after until the 10th December, 1875; that he did not give, and was not 
required to give, during that period, any other official bond, and that no 
successor to him was elected and duly qualified until the Ist January, 
1876.” Held, that these averments, whether construed to mean that he 
was re-elected for an aditional term during the interval, or that no elec- 
tion was held during the intervening period, did not show a liability on 
the sureties after the expiration of the official term fixed by the charter. 
Ib, 202. 
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1. Letters testamentary, or of administration; extra-lerritorial operation.—It 
was a principle of the common law, and it is the settled doctrine of this 
court, that letters testamentary, or of administration, have no extra-ter- 
ritorial operation, and, as matter of right, confer title only to the per- 
sonal assets within the jurisdiction by which they were granted; and it 
was a general rule of the common law, as a consequence of this prin- 
ciple, that an executor or administrator, although he might be the 
domiciliary or principal representative, could not sue or be sued, in 
his representative character, in the courts of any other country. 
Hatchett v. Berney, 39. 

2. Foreign executors and administrators; statutory provisions as to suits by.—By 
statute in this State (Code, )§ 2637-40), a foreign executor or adminis- 
trator, on the estate of a person who was not an inbabitant of this 
State at the time of his death, is authorized to maintain suits, and to 
recover und receive property here, but is required, before the rendition 
of judgment, or the recept of the property, to have a copy of his letters, 
duly authenticated, recorded in the office of the probate judge of the 
county, and to give bond, approved by the probate judge, conditioned 
for the faithful administration of the assets he may receive; which 
statutory provisions are permissive and prohibitory. Jb. 39. 

3. Payment to foreign erecutor or administrator.—Under these statutory pro- 
Visions, a voluntary payment, by a debtor resident here, to a foreign 
executor or administrator, who bas not had his letters recorded here, 
and given bond as required, can not be supported, against the claim of 
an administrator subsequently appointed here. Jb. 39. 

4, Judqment in favor of foreign executor or administrator.—A judgment 
recovered by such foreign executor or administrator, without a com- 
pliance with these statutory provisions, against a debtor here, though 
his suit might bave been defeated by «a plea denying his authority to 
sue, is conclusive as between him and the debtor; but, as against an 
administrator subsequently appointed here, between whom and such 
toreign representative no privity exists, it is res inter alios acta; yet, if 
the money collected by the foreign administrator, under the judgment, 
has been applied as the domestic administrator would be compelled to 
apply it, the debtor may have relief in equity against the claim of the 
domestic administrator. Jb. 39. 

5. Grants of administration in different jurisdictions.—When a decedent 
leaves property in different States or jurisdictions, and letters of admin- 
istration on bis estate are granted in each, each administrator has the 
same power and authority over the property within the jurisdiction 
which granted his letters, that properly pertains to a domiciliary admin- 
istrator, and must be governed in the administration of the assets, and 
also in making settlements, by the rules and forms prescribed by that 
jurisdiction; nor will resident creditors in any jurisdiction be permitten 
to suffer any wrong or injury in the distribution of the assets there, id 
favor of creditors who reside in another jurisdiction. Fellows v. 
Lewis, 343. 

6. Same; rights of ecreditors.—The decedent having died in Alabama, where 
he resided, leaving property here, and also in Kentucky, the creditors 
residing here, and prosecuting their claims against his estate in Ken- 
tucky, can not be required to exkaust the assets found there before pro- 
ceeding against the property here, or before attempting to subject in 
equity here property fraudulently conveyed by the decedent in his life- 
time; but, while having a right to pursue their remedy in each juris- 
diction at the same time, they can have but one satisfaction, and may 
be required to exhaust the other assets here before subjecting the pro- 
perty conveyed. Jb. 343. ' 

7. Sale under power in mortgage, by foreign administrator.—The statute which 
authorizes a power of sale in a mortgage to be executed by “the per- 
sonal representative of any person who, by assignment or otherwise, 
becomes entitled to the secured debt” (Code, § 2198), applies only to 
domestic administrators, and to foreign domiciliary administrators who 
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have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40); and a sale by a foreign administrator, who 
has not complied with these statutory requisitions, is not merely void- 
able, but absolutely void. Sloan v. Frothingham, 593. 

8. What law governs exemption.—The extent and quantum of an exemption, 
whether of real or personal property, must be determined by the law 
which was of force when the debt was contracted, and not by that 
which is in force when the exemption is claimed. Giddens v. William- 
son, 440. 


CONSTABLE. 


1, Summary proceeding against ; sufficiency of notice and motion.—In a sum- 
mary proceeding against 2 constable and bis sureties, instituted betore 
a justice of the peace, for a failure to levy an attachment (Code, 
§§ 3663, 3671), the notice must briefly describe the process, stating 
when and by whom issued, the names of the parties, and when received 
by the constable; and must aver that he failed to execute it, whereby 
the plaintiff lost his debt; but it is not necessary to file a written motion 
in the justice’s court. Abrams v. Johnson, 465. 

2. Same; proceedings on appeal.—Onappeal from the judgment of the justice 
in such proceeding, the case is required to be tried ‘‘ according to 
equity and justice, without regard to any defects in the sammons or 
other process before the justice” (Code, § 3121); consequently, defects 
in the notice are not available, and a written statement of the cause of 
action is not necessary. Jb. 465. 


CONSTITUTIONAL LAW. 


1, Presumption in favor of constitutionality of statute-—When the constitn- 
tionality of a statute is assailed, the court will indulge the presumption 
of its constitutionality, until clearly convinced to the contrary ; but, 
when part of a statute has been declared unconstitutional, this pre- 
sumption will not be indulged in favor of the remaining portions. 
South & North Ala. Railroad Co. v. Morris, 193. 

2. Statute purtly unconstitutional.—When part of a statute is unconstitu- 
tional, ‘if that which remains is complete in itself, and capable of 
being executed in accordance with the apparent legislative intent, 
wholly independent of that which is rejected, it must be sustained.” 
Ib. 193. 

3. Atlorney’s tux-fee, assessed as part of costs against unsuccessful appellant ; 
constitutionality of law.—The sixth section of said act of February 34, 
1877, which requires a reasonable attorney’s fee, not exceeding $20, to be 
assessed by the court, as a part of the costs, against every unsuccessful 
appellant in such actions (Code, § 1715), is unconstitutional and void, 
being violative of that equality and uniformity of rights and privileges 
which, by the fundamental principles of the constitution, State and 
Federal, are secured to all persons, and creating unequal and unjust 
discrimination against a particular class of litigants. Jb. 193. 

4. Constitutionality of statutes; how determined by courts.—To justify the 
courts in pronouncing a statute void, it must be violative of some con- 
stitutional provision, State or Federal, or must be an attempted exer- 
cise of power not legislative in its character, or of power committed to 
some other department ofthe government ; but, whether the policy of 
the statute is sound, whether it will promote the public good, whether 
it is in harmony with natural right and abstract justice, and whether 
the legislature, in its passage, observed a care and caution commensu- 
rate with the importance of the interests and questions involved,—these 
are not judicial questions. Winter v. City Council of Montgomery, 403. 

5. Assessment of taxes against railroad company ; notice of meeting of board of 
equalization. —The provision contained in the 26th section of the revenue 
law of 1868, requiring the board of equalization to n-eet at the office of 
the auditor on the 34 Wednesday in May annually, for the purpose of 
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transacting their official business, is merely directory as to the day of 
meeting : the statute contemplates ex-parte proceedings by the board, 
making no provision for contests before them by the parties interested, 
and is not unconstitutional on that account. (SoMERVILLE, J., dissent- 
ing.) Stale Auditor v. Jackson County, 142, 


6. Sale of lands for unpaid taxes, under municipal charter ; jurisdiction of jus- 


7 


10 


tice of the peace, in action by purchaser.—The legislature can not confer on 
justices of the peace jurisdiction of actions involving the title to real 
estate, in the nature of actions of ejectment, though called an action of 
unlawful detainer ; hence, the provision contained in the 47th section of 
the act establishing a new charter for the city or Selma, which author- 
izes a purchaser of lands sold for unpaid city taxes to maintain an 
action of unlawful detainer, before a justice of the peace, against a 
person who refuses to surrender the possession on demand, “for the 
recovery of the pussession of the premises, and damages for the deten- 
tion thereot” (Sess. Acts 1874-5, p. 376), is unconstitutional, Webb v. 
Carlisle, Jones & Co., 313. 


. Jeopardy ; waiver of constitutional privilege. —When a verdict of guilty is 


set aside by the court, because not in proper form to sustain a convic- 
tion, and a new trial is granted, the defendant is not regarded as 
having been in legal jeopardy, and can not plead this as a former 
acquittal ; and when this action of the court is had at bis instance, it 
amounts to an express waiver of the right to insist on the constitutional 
guaranty against being placed a second time in jeopardy for the same 
offense. Kendall v. The State, 492. 


. Aels of Congress ; judicial construction of.—In the construction of acts of 


Congress providing for the creation and organization of national banks, 
and regulating and limiting the right of the several States to tax them, 
the State courts are bound by the decisions of the Supreme Court of the 
United States, even though in conflict with their own precious adjudi- 
cations. Pollard v. State, ex rel. Zuber, 628. 


. National banks; constitutionality of.—National banking corporations, 


11, 


organized under the acts of Congress providing for their creation, are 
agencies or instruments of the general government, designed to aid in 
the administration of an important branch of the public service, and 
are an appropriate constitutional means to that end. Jb. 628. 

Same ; taxation by State-—As the power to tax necessarily involves the 
power to impede and defeat the operation of these agencies, if not to 
destroy their existence, the several States possess the constitutional 
power to tax them, only at the rate, in the manner, and on the condi- 
tions authorized by the acts of Congress, as the law-making power of 
the general government. ib. 623. 

Same.—The power of the several States to tax these national banks is, by 
the express words of the act of Congress (U. S. Rev. Stat. § 5219), 
‘*subject to the restriction, that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such State ;” which restriction requires, and only 
requires, that the amount of tax imposed, and the system of assessment 
applied to shares of stock in national banks, shall be substantially the 
— as are imposed and applied to other moneyed capital generally. 

b. 628 


. Same; exemption of State bonds; deduction of indebtedness from ‘*money 


loaned and solvent credits,” and for stock invested in other property. 
The provision of the revenue law which exempts from taxation money 
invested in State bonds (Code, § 358, subd. 2), is sanctioned by the 
immemorial custom of good faith, financial integrity, and public hon- 
esty, a violation of which is not to be presumed to have been intended 
by Congress, and is not an unfriendly discrimination against capital 
invested in national banks; but the provisions which authorize the 
tax-payer to deduct his indebtedness from the amount of ‘* money 
loaned and solvent credits,” taxing only the excess, and exempt from 
taxation, of the ‘capital stock of incorporated companies created under 
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any law of the State,” ‘such portion thereof as may be invested in 

property and taxed otherwise as property,” and limit municipal taxa- 

tion upon such corporations (Jb. § 362, subd. 8, 10), in their operation 

upon moneyed capital, discriminate unfavorably against shareholders 

in national banks, and are, to that extent, violative of the act of Con- 
gress." Jb, 628. 

13. Same.-- Hence it follows that, prior to the passage of the act approved 

December 8th, 1880, providing for the taxation of shares in national 

, * banks (Sess. Acts 1880-81, pp. 7-8), there was no statute of force here, 

under the provisions of which a valid assessment of taxes could be 

made upon shares of stock in national banks ; and whether that act is 

80 framed as to harmonize existing provisions of the revenue law with 

the requirements of the act of Congress (U. S. Rev. Stat. § 5219), as 

judicially construed, is a question not presented by the record, Jb. 628. 


CONTESTED ELECTIONS, 


1, Approval of bond as security for costs ; when mandamus lies.—In the matter 
of approving a bond, tendered to him as security tor the costs of a con- . 
test of the election for a probate judge (Code, § 335), and deciding as 
to the sufficiency of the sureties, the circuit clerk is required to exercise 
quasi-judicial power; and the exercise of this power will nut be con- 
trolled by mandamus. McDuffie v. Cook,430, 


CONTRACTS. 


1. Intention of parties to contract ; how ascertained.—The courts have no power 
to vary or mould the obligation of contracts, to meet the exigencies of 
subsequent events, or the necessities or interest of the parties as devel- 
oped by those events: the character of the contract must be determined 
by the concurring intention of the parties xt the time it was entered 
into ; and subsequent declarations of intention, by either party, when 
a diversity of interests has been developed, favoring different construc- 
tions,.are entitled to but little weight in favor of the construction most 
beneficial to him. Mobile B. & L. Association v. Robertson, 3%2. 

2. Promise for benefit of third person.—When a stipulation for the benefit of 
a third person is iuserted in a contract—as, a promise by one party to 
pay him a debt due and owing by the other—and this forms a part of 
the consideration of the contract, the promise enures to his benefit, if 
he elects to accept it ; and he may manifest his acceptance, by resorting 
to any appropriate remedy, legal or equitable, for its enforcement. 
Carver v. Eads, 190. 

3. Compromise.—Compromises are highly favored by the law, on grounds of 
public policy ; and when legally and honestly effected, all inquiry into 
the validity of the compromised claim is precluded from further invest- 
igation. Lee v. Sims, 248. 

4. When tille to goods passes by contract of sale .—A bill of sale purporting to 
convey, by present words, ‘*the whole of my stock of general merchan- 
dise in my store, of every character and description, reserving and ex- 
cepting the amount of $1,000 worth of said merchandise, personal prop- 
erty, which is hereby selected by me, as a resident of said State, as ex- 
empt to me under the laws of Alabama. and which personal property, 
to the amount of 91,000, is not hereby conveyed,” is a mere executory 
agreement, and passes to the purchaser no title to any part of the goods, 
until the vendor has selected the portion reserved as exempt. Block 
Brothers v. Maas & Bloek, 211. 

5. Same; when contract is complete.—A retail merchant in Montgomery, 
Alabama, applied to a wholesale merchant in New Orleans, for a bill of 
goods on thirty days’ credit, and was required to turnish a reference as 
to his commercial standing ; and the reterence being unsatisfactory, the 
credit was refused by letter, unless a good acceptance was given ; buta 
part of the goods had already been shipped by mistake, and the mer- 
chant in Montgomery acknowledged their receipt by letter, with instruc- 
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tions to draw on him for the money at thirty days ; and the New Orleans 
merchant drew accordingly, and forwarded the draft by letter. eld, 
that the contract of sale was consummated by the writing and forward- 
ing of this letter, and that the vendor could not, on these facts standing 
alone, disaffirm the contract, and reclaim the goods ; but, if the pur- 
chaser was at the time insolvent. and did not intend to pay for the goods, 
or had no reasonable expectation of doing so, this would constitute a 
fraud, for which the vendor might disaffirm the contract. Loeb & Bro. 
v. Flush Brothers, 526. 

6. Two writings construed as one.—Two or more writings executed between 
the same parties, at the same time, and relating to the same subject- 
matter, will be construed together as one entire contract and transac- 
tion. Fellows v. Lewis, 343; Jordan v. Jordan’s Adm’r, 301; Buell v. 
Underwood, 285. 

. Same.—But, where one of the written instruments isa deed, the other 
may nevertheless be held a will, when the terms and provisions of the 
two are distinet and variant. Jordan v. Jordan, 301. 

. Validity of contract; parel and written stipulations.—In determining the 
validity of a contract, on which an “nection is brought, on grounds of 
public policy, the court will inquire into the whole transaction from its 
origin, and will not be embarrassed or hindered by the particular form 
in which it was reduced to writing, or the expressions used in the writing; 
nor does the writing operate an estoppel on the party sought to be 
charged, from showing the true character of the transaction. Robertson 
v. Robinson, 610. 

. Contract relating to public office. —A contract between plaintiff and a person 
who was a candidate for the office of county tax-assessor, which had its 
origin in a proposal made by the latter to plaintiff on the morning of 
the election day, to the effect that, it elected, he would appoint plaintiff 
his chief deputy, and pay him an annual salary of $2,500 from the fees 
and perquisites of the office, if plaintiff would make his official bond 
for him, and would perform all the duties of the office except such as 
relate to the poll-tax ; which proposal was accepted, and the contract 
afterwards reduced to writing,—is void on grounds of public policy, 
and will not support an action. Jb. 610. 

10. ANecessaries furnished to persons of unsound mind.—A promissory note, 
given by a person non compus mentis, has no legal validity, although its 
consideration was necessaries furnished to him ; yet, thongh the note 
is void, the price of such necessaries is a legal demand against his estate. 
Davis v. Tarver, 98. 

See, also, Bruits or Excuancr, AND Promissory Notes; Bonps ; Corpora- 

TIONS ; HusBanD AND WIFE; VENDOR AND PURCHASER. 
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CONTRIBUTION. 


1. Contribution between sureties ; jurisdiction of equity.—A surety may main- 
tain a bill in equity against his co-surety, for contribution, although 
he has also a remedy by action at law. Broughton v. Wimberly, 549. 

2. Liability of lands descended, for debt of ancestor; contribution among heirs. 
When lands descended are divided among the heirs, leaving debts un- 
paid, the creditors have an undoubted right to proceed against them in 
equity ; and if one or more of the heirs discharge this common liability, 
by agreement with the others, or pay more than their proportionate 
share, they are subrogated to the creditors’ rights to proceed against 
the lands of the others. Winston v. McAlpine, 377. 


CORPORATIONS. 


1. Contracts ultra vires ; estoppel.—When a person has made a contract with 
a corporation which is ultra vires, and has received the benefit of it, 
neither he nor those claiming under him are thereby estopped from set- 
ting up the invalidity of the contract in defense of a suit to enforce it. 
Chambers v. Fallener, 449. 
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Contracts with corporations.—When a corporation has no power to lend 
money, & promissory note given to it for borrowed money, and a mort- 
gage to secure the note, are both void, and can not be enforced in equity. 
1b, 449. 

State Grange of Patrons of Husbandry; power to lend money.—The private 
corporation chartered by the name of the *‘ State Grange of the Patrons 
of Husbandry of Alabama.” has no express grant of power to lend 
money, and no such power can be implied from the declared purposes 
and objects for which its charter was granted: on the contrary, such 
power is excluded by the declaration that the corporation is not created 
for pecuniary profit. Jb. 449. 

Validity of mortgage to corporation.—Any corporation, public or private, 
has capacity, if not prohibited, to take a mortgage as security for a debt 
contracted in furtherance of the objects of its creation ; and this prin- 
ciple extends to a mortgage taken by trustees, wbo are by statute con- 
stituted a quasi-corporation for particular purposes. State v. Rice, 83. 

Municipal corporations ; judicial nctice of charter.-The courts are bound 
to take judicial notice of the,charter of a municipal corporation, as a 
public statute, although it may not be pleaded, or given in evidence, 
City Council of Montgomery v. Hughes, 201. 

Same; term of office of city clerk of Montgomery.—The charter of the city 
of Moatgomery provides for biennial elections of the city clerk, as of 
the mayor and aldermen ; and the provision for his continuance in office, 
in addition to that term, * until his successor is duly elected and quali- 
fied,” is only intended to cover the reasonable time, varying with cir- 
cumstances, which may be necessary to enable his successor to qualify. 
Ib. 201. 

Same ; certiorari to judgment of municipal court.—When the charter of a 
municipal corporation does not provide foran appeal from the judgment 
of the mayor or intendant, in 2 guasi-criminal proceeding for the viola- 
tion of a municipal ordinance, the common-law writ of certiorari, from 
the Circuit Gourt, is the appropriate remedy to revise such proceedings, 
Cam den v. Bloch, 236. 

Proceeding for violation of municipal ordinance; want of affidavit and war- 
rant; parol evidence in aid of record.--When such proceedings are removed 
into the Circuit Court by certiorari, the failare of the record to show the 
affidavit and warraut, by which the prosecution was commenced, is a 
defect for which the proceedings should be quashed ; and the defect can 
not be cnred by extrinsic parol evidence in aid of the record. Jb. 236. 

Costs ; liability of municipal corporation for.—On grounds of public policy, 
costs can not be taxed against a municipal corporation, whtn proceed- 
ings had before the mayors court, for the violation of a municipal ordi- 
nance, are removed by certiorari into the Circuit Court, and there 
quashed ; and the auestion is properly raised by an exception, noted 
only in the judgment-entry. Jb. 236. 

When appeal lies.--By the settled practice of this court, au appeal lies in 
favor of a municipal corporation, from a judgment of the Circuit Court, 
quashing the judgment of the mayor’s court in a qutsi-criminal pro- 
ceeding for the violation of a municipal ordinance. Jb. 236. 


COSTS. 


1 Attorney’ tax-fee, assessed as part of costs against unsuccessful appellant; con- 


stitutionality of law.—The sixth section of the act of Febrnary 3d, 1877, 
which requires a reasonable attorney’s fee, not exceeding $z0, to be 
assessed by the court, as a part of the costs, against every unsuccess- 
ful appellant in such actions (Code, § 1715), is unconstitutional and 
void, being violative of that equality and uniformity of rights and privi- 
leges which, by the fundamental principles of the constitution, State 
and Federal, are secured to all persons, and creating unequal and unjust 
discrimination against a particular class of litigants. South & North 
Ala. Railroud Co, v. Morris, 193. 
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Liability of municipal corporation for costs. —On grounds of public policy, 
costs can not be taxed against a municipal corporation, when proceed- 
ings had before the mayor’s court, for the violation of a municipal ordi- 
nance, are removed by certiorari into the Circuit Court, and there 
quasbed ; and the question is properly raised by an exception, noted 
only in the judgment-entry. Camden rv. Bloch, 236. 


COUNTY. 
1. Action against county.—An action at law does not lie against a county, on 


a claim which has been audited and allowed by the Commissioners’ 
Court: the only remedy is against the county treasurer, if he bas funds 
with which to pay it ; or, by mandamus to compel the levy of the nec- 
essary tax, if there are not sufficient funds in the treasury. Caldwell v. 
Dunklin, 461. 


2 County bonds of Butler, issued under special statute in liquidation of regis- 


3. 


tered indebteduess.—The bonds of the county of Butler, issued under the 
authority of the special statute approved December 28th, 1868, entitled 
**An act to register and pay the debt of Wilcox, Perry, Butler, and St. 
Clair counties” (Sess. Acts 1868-9, pp. 505-06), are not required to be 
presented to the Commissiouers’ Court, and by it audited and allowed, 
to make them valid claims against the county ; nor will they support a 
summary remedy against the county treasurer and his sureties. Jb. 461. 

Same ; interest-—The statute expressly provides for the issue of interest- 
bearing bonds ; and although they are made payable in five years, there 
is no indication of any purpose to prohibit interest after their maturity; 
consequently, they, and the coupons attached, are governed by the gen- 
eral principle, which allows imterest as an incident to a debt after its 
maturity. Jb. 461. 


COUNTY TREASURER. 
1, Summary judgment against ; when authorized.—A summary remedy, by 


notice and motion, against a county treasurer and his sureties, is given 
only where he fails to pay, on demand, ‘an allowed claim against the 
county, when there are funds in the treasury to pay the same” (Code, 
§ 3395); that is, a claim which has been presented to the Commis- 
sioners’ Court, and has been by it audited and allowed ; and it can not 
be extended to claims which are not required to be so presented and 
audited. Caldwell v. Dunklin, 461. 


CRIMINAL LAW. 


1. 


cr 


Assault ; sufficiency of indictment.—In an indictment for an assault, the 
additional averment of a specific intent, or circumstances of aggravation, 
though not amounting to an intent to commit a higher offense, does not 
affect its legal sufficiency ; and if proved, it may, in the discretion of 
the jury, justify a heavier punishment. Murdock v. Staie, 520. 


. Assault and battery ; sufficiency of indictment, and alternative averments. 


When the indictment charges that the defendant, by force, poured, or 
attempted to pour, ‘a mixture of spirits of turpentine and pepper” 
upon the person of the prosecutrix, this is, in legal effect, the averment 
ot an assault and battery ; and the alternative averments are authorized 
by the statute. Jb. 520. 


. Bail; when refused. —On application to this court for bail, in a case of hom- 


cide, after its refusal by the primary court or magistrate, it is a safe 
rule to refuse bail, whenever, on the evidence adduced, a presiding 
judge would sustain a capital conviction by ajury. Exparte Brown, 446. 


. Homicide by intentional use of deadly weapon.— When life is taken by the 


intentional use of a deadly weapon, the blow or injury being aimed at 
the person slain, the act is either excusable homicide, voluntary man- 
slaughter, or murder. Jb. 446. 


. Excusable homicide, or self-defense.—To make the homicide, in such case, 
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excusable, and bring it within the law of self-defense, there must have 
been a present, impending danger, real or apparent, to life or limb, or 
grievous bodily harm, trom which there was no other probable means 
of escape, and the slayer wust not have been the aggressor. Jb. 446. 

6. Manslaughter, and murder.—If such hpmicide was not justifiable in self- 
defense, then, to reduce it to manslaughter, there must have been an 
assault, or some other provocation than mere words, no matter how 
offensive, and the fatal blow must have been struck immediately, with- 
out any reflection or deliberation whatever : when there is any resolu- 
tion, reflection, or deliberation, and the purpose is formed before the 
fatal blow is struck, the law does not measure the length of time, but 
pronounces the offense murder. Jb. 446. 

7. Indictment found by grand jury illegally formed; verdict of acquittal or con- 
viction under, and reversal of judgment on error; plea in bar of second 
proseculion.—On indictment for murder against two, a verdict of ac- 
quittal on the evidence being rendered as to one, and the other found 
guilty of murder in the second degree, which judgment was reversed on 
error, at the instance of the latter, because the record showed a fatal 
defect in the formation of the grand jury by which the indictment was 
found, though no objection was raised to it in the court below on that 
account ; the verdict and judgment operate as a bar to another prosecu- 
tion of the defendant who was acquitted, and are available to him under 
the plea of former acquittal ; and as to the other detendant, when again 
indicted, operate as a bar to a prosecution for murder in the first degree. 
Berry v. The State, 117. 

8. Former acquittal; jeopardy ; waiver of constitutional privilege.—When a 
verdict ot guilty is set aside by the court, because not in proper form 
to sustain a conviction, and a new trial is granted, the defendaut is not 
regarded as having been in legal jeopardy, and can not plead this as 
a former acquittal; and when this action of the court is bad at his 
instance, it amounts to an express waiver of the right to insist on the 
constitutional guaranty agaiust being placed a second time in jeopardy 
for the same offense. Kendall v. The State, 492. 

9, Admissibility of confessions. —The defendant's confessions in this case 
held to have properly adwitted as evidence, ou the authority of Brister 
v. The Stale (26 Ala. 107), aud Murphy v. The State (63 Ala. 1), notwith- 
standing subsequent threats of violence on the part of by-standers. 
Ib, 492. 

10. Proof of consession.—A witness may testify to confessions voluntarily 
made by the defendant, although he does not recollect all the conversa- 
tion had with the defendant at the time. Jb. 492. 

11. Sufficiency of verdict..-Under an indictment for murder, a verdict of 
guilty, or guilty as charged in the indictment, not specifying the degree 
of murder, is defective, and will not support a conviction, although the 
offense is charged to have been committed by poisoning. Jb. 492. 

12. Same.—Under an indictment which charges forgery in the second degree, 
in a single count, a verdict finding the defendant ‘guilty as charged in 
the indictment,” without specifving the degree of the forgery, is suffi- 
cieat. Anderson v. The Slate, 553. 

13. Forgery in the second degree.—A written order for a pint of whiskey, to 
which the name of a person is signed without his authority, 1s within 
the statute defining iorgery in the second degree (Code, § 4340); and 
an indictment which charges the forgery of such an instrument, setting 
it out in here verba, charges forgery in the second degree, and nothing 
else. Jb, 553 . 

14. Election ; evidence as to other acts.—The prosecutor, or chief witness for 
the prosecution, testifying to the commission of the act charged as a 
larceny in the month of October, the prosecution must be confined to 
that particular offense, and can not adduce evidence of other distinct 
acts ; and though the witness also testifies, on cross-examination, to 
the commission of other similar acts two or three months previously, 

this does not authorize the defendant to introduce as evidence his own 
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exculpatory declarations, contemporaneous with those acts, and tend- 
ing to disprove any criminal intent. Bonham v. The Stale, 456. 

15. Larceny ; what constitutes—Oue of two or more joint owners of a grow- 
ing or outstanding crop can not be guilty of larceny by taking any part 
of it while thus held; nor is a person guilty of larceny, because he 
takes property which he honestly believes belongs to him. Jb, 456. 

16. Same; abandonment of crop by one of joint owners.—When a tenant of 
lands lets another person have an interest in his contract, under an 
agreement between them to cultivate the land and divide the crop . 
equally, after paying the rent; and the latter ceases to work, and 
abandons the crop before maturity, giving as a reason that he did not 
think they could make any thing; he is guilty ofa breach of contract, 
and forfeits all interest in the crop, the entire property in the matured 
crop vesting in the original tenant ; and whatever may be his rights or 
remedy against the original tenant, he may be convicted of the subse- 
quent larceny of a part of the growing or outstanding crop. Jb. 456. 


DAMAGES. 


1. Measure of damages in trover.—As to the measure of damages in trover, 
the court adheres to the rule laid down in Jenkins v. MeVonico, 26 Ala. 
213: that is, if the thing converted bas a fixed value, the measure of 
damages is that value at the time of the conversion, with interest 
thereon at the descretion of the jury; and if the value is fiuctuating, 
they may take its highest value at any time between the conversion and 
the trial; but it is error to restrict their discretion, by instructing 
them that they must allow the highest value. Loeb & Brother v. Flash 

Brothers, 525. 

2. Nominal damages.—Siuce every wrong implies damage, nominal damages 
are always recoverable, when a clear breach of duty is shown, but no 
special damages are proved. Adams v. Robinson, 585. 

3. Injunction bond; counsel fees as damagee.—In an action on an injuketion bond, 
conditioned as the statute prescribes (Code, § 3871), counsel fees are re- 
coverable as a part of the damages, for services rendered in this court 
on appeal, as wellas inthecourt below. (Overruling Ferguson. Baber, 
24 Ala. 402; and Bullock v. Ferguson, 30 Ala. 227.) But the recovery 
is limited to fees for services rendered, in either court, in procuring the 
dissolution of the injanction, and does not extend to all the services 
rendered in the suit in which the injauction was sued out. Bolling v. 
Tate, 417. 

4. Sume; depreciation of mortyaged property. —When an injunction is obtained, 
restraining the saleof property under a power contained in a mortgage, 
and it isafterwards dissolved ; in an action on the injunction bond, the 
depreciation in the value of the mortgaged property while the injunc- 
tion was of force, causing it to sell for less than the amount of the se- 
cured debt, is recoverable as a part of the damages sustained. Jb. 417. 

5. Same ; travelling expenses. — The plaintiff's travelling expenses in attend- 
ing the sale of the mortgaged property, after the dissolution of the in- 
junction, coming from Pensacola, Florida, to Greenville, Alabama, ** are 
but an accident of the particular case,” aud can not be recovered as a 
part of the damages in an action on the injunction bond. Jb. 417. 

Liability of sureties. —In an action on a penal bond, the liability of the 

° sureties is the same as that of the principal; and when they are sued 

alone on the bond, the fact that they are sureties should exert no infla- 
ence in the assessment of the damages. Jb. 417. 
7. When action lies against auditor by attorney; what damages are recoverable. 

An action lies against the State auditor, in favor of an attorney, on 

account of his refusal to allow the latter to inspect the ‘* Tax-Ledger” 

showing the entries relating to the accounts of a tux-collector, by whom 
the attorney was employed; and nominal or compensatory damages 
may be recovered, without proof of malice, or an intent to injuré on 
the part of the defendant ; but, if the complaint alleges that the refusal 
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was ‘‘malicious, and with intent to injure the plaintiff,” proof of such 
malice or intent is necessary to authorize a recovery of vindictive 
damages. Brewer v. Watson, 88. 


DEEDS. 


» 


= 


Delivery.—Delivery is essential to the execution and operative effect of a 
conveyance of lands; but the delivery may be manifested by either 
words or acts, and no particular form is necessary io either case; and 
when made toa third person, for the benefit of the grantee, though 
without his knowledge, his assent and acceptance will be presumed, if 
it is beneficial to him, and imposes no duties or burdens on him. 
Hence, in this case, where the mortgagor acknowledged the deed, on 
the day of its date, before the probate judge, and left it with him for 
registration, and it was duly recorded; held, that this was sufficient to 
perfect the delivery, although the mortgagee never had possession of the 
deed, and did not kuow of its existence until after the death of the 
mortgagor. —Elsberry v. Boykin, 336. 

Construction of deed of gift; whether parties take by purchase or descent. 
Where lands were conveyed, by deed or gift, to the grantor’s son, with 
these words superadded, *‘ but, should he die without a wife, or children, 
or child, then said land shall pass according to the statutes of descent 
and distribution of the State of Alabama now in force”; and the grantee 
died, never having married; held, that his surviving brothers and sisters 
took by purchase under the deed, and not by descent or inheritance 
from him. Robinson v. LeGrand & Co., 111. 

Conveyance in fee by tenant for life.—A deed of bargain and sale by a 
tenant for life, purporting to convey the entire estate in the lands, 
passes only his own interest, and does not affect the title or estate of 
the remainder-men. Doe, ex dem. Pope v Pickett, 487. 

Satutory covenants in conveyance.—The words ‘grant, bargain and sell,” 
when @used in a conveyance, amount to an express covenant for quiet 
enjoyment, and that the grantor is seized of an indefeasible estate in 
fee simple (Code, § 2193); and the statute applies to mortgages, us well 
as to absolute conveyances Jones v. Reese, 134. 

Operation of deed by estoppel.—When a mortgage coutains the usual 
words of conveyance, which create the statutory covenants, the mort- 
gagor can not be heard to gainsay the title of the mortgagee, or to 
assert that he did not have an alienable estate in the lands; and this 
rule also applies to a married woman, who joins with her husband in a 
mortgage of lands, in which she has an equitable separate estate. 
Jb. 134. 


Construction of deed unskillfully drawn.—In the construction of a deed 


which shows on its face that it was drawa by’an ignorant person, or one 
who was not acquainted with the force and meaning of the technical 
words used, a greater latitude of construction is indulged, than when it 
is skillfally drawn, and appears to have been written by a persou who 
was familiar with the use of technical terms; and the indiscriminate use 
of the words children and heirs of the body, to designate the same class of 
persons, isa marked manifestation of uuskilltulness on the part of the 
draughtsman. May v. Ritchie, 602. 


“ Heirs of the body ;” when construed as words of purchase.—A deed of gift 


executed in 1848, by which property was conveyed in trust for the 
grantor’s married daughter ‘‘and the heirs of her body, for their support 
and the support ot her children; and at the lawful age of her youngest 
child, atter her death, then the property to be equally divided among 
her children,” —creates an estate for life in the daughter, with remainder 
to her children as purchasers. Jb. 602. 


8. Execution of deed by trustee under power; registration of acknowledgment 





and consent. —When a married woman’s consent to the execution of a 
deed by her husband, as trustee for her and her children,is indorsed on the 
deed after its execution, and is acknowledged by her before a proper officer, 
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it becomes a part of the deed, as if incorporated in it; and the deed and 
consent, each properly acknowledged aud certified, being duly revorded 
within twelve months (Code, § 2154), a certified copy is comptent and 
sufficient evidence of the indorsed consent, as well as of the deed. 
March v. England, 275. 

. Same ; sufficiency of consent.—Where lands are conveyed to the husband, 
in trust for the wife, with remainder to their children; and he is 
authorized to sell and convey, with the written consent of the wife, and 
required to re-invest the proceeds of sale in other property, to be held 
on the same trusts; a written acknowledgment by the wife, indorsed on 
the deed of the busband as trustee after its execution, that the sale was 
made with her full consent, andat her written request, which acknowl- 
edgment is duly certified (Code, § 2215), shows a sufficient execution 
of the power. Jb. 275. 

10. Acknowllgment ; sufficiency of certificate.—A certificate by a justice of 
the peace, appended to a deed, which states that the grantors, man and 
wife, appeared before him, and that the wife, being examined apart, 
‘tacknowledged she signed the said deed of her own free will and ac- 
cord, and without fear, constraint, or persuasion of her husband, who 
all acknowledged they signed,.tsealed, and delivered the same, for the purposes 
therein contained,” is not a substantial compliance with the requisitions 
of the statute (Code, § 2154), and does not render the deed admissible 
evidence without further proof. Boylein v. Smith, 294. 

11. Same ; nature of officer's power in taking. and certifying.—In taking and 
certifying the acknowledgment of conveyances, an officer exercises 
power which is strictly ministerial, and in no respect judicial. Halso 
v. Seawright, 432, 

12. Parol evidence in aid of deed, identifying lands conveyed.—When a tract of 
land is described in a conveyance as the ‘* Douglass Gold Mine,” without 
other words of description, parol evidence is admissible to identify it 
as the land sued for, which was once bought at a sheriff's sale by one 
Douglass, under whom plaintiff claims by mesne conveyances, and to 
whom it was conveyed by deed in which it was described by its govern- 
ment numbers. Baucum & Jenkins v. George, 259. 

13. Proof of deed. —Under the statute now of toree (Code, § 2154), a convey- 
ance is not self-proving, or admissible as evidence without proof of its 
execution, unless it was recorded within twelve months after its execu- 
tion ; and under the statute which was of force in 1843 (Clay’s Digest, 
151. § 1), a deed which was executed, acknowledged and recorded, ac- 
cording to its provisions, was and is also self-proving. Jb, 259. 

14. Objection to certified copy of registered deed.—Au objection tothe admission 
of a transcript of a registered deed as evidence, ‘* because it is insuffi- 
cient and illegal,” is a general objection to the admissibility of the 
transcript, and does not raise any specific objection to the validity or 
legal effect of the deed. March v. England, 275. 

15. Whether instrument is will or deed.—In determining whether an insttu- 
ment is a deed or a will, when it is properly executed to operate as either, 
it is not material what it is called on its face, nor how it was received 
and acted on by the parties claiming under it: the material inquiry is, 
as to the effect and operation which the maker intended it to have: and 
if his intention, as collected from the terms of the instrument, when 
read in the light of surrounding circumstances at the time of its execu- 
tion, was that it should not take effect until after his death, should not 
convey any vested right or interest, but should be revocable during his 
life, it is testamentary in its uature, and can only operate as a will. 
In this case, the instrament is held a will, and not a deed. Jordan v. 
Jordan, 301. 

16. Conveyance of future crop.—A conveyance of a future crop—that is, a crop 
not yet planted—does not convey a legal title, on which an action of 
detinue, trover, or trespass can be maintained. Grant v. Sleiner, 499, ; 
Rees v. Coats, 256. , 

also, Exemptions ; FraupULENT CONVEYANCES ; MorTGAGES. 
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INDEX. 


DEPOSITION. 


1. Caption and certificate. —A caption is not indispensable to the authenticity 


of a deposition, when the annexed certificate of the commissioner 
shows that it was taken in obedience to the commission, that the wit- 
ness was duly sworn, his identity being affirmed, and that his answers 
were reduced to writing, as nearly as possible in bis own words, and 
signed by him in the presence of the commissioner ; and if the com- 
missioner also certifies that he is ‘* not of kin or counsel of and for the 
parties to the snit, or in any manner interested therein,” this, though 
not in the language of the statute (Code, § 3074). is a sabstantial com- 
pliance with its requisitious. Boylcin v. Smith, 294. 


DISCONTINUANCE. 


1. Proceeding for settlement of administrator's accounts.—When a citation is 


issued to an administrator whose authority has ceased, at the instance 
of the administrator de bonis non, and no order 1s made in reterence to the 
proceeding on the day appointed, it is thereby discontinued. — Jluichelt 
v. Billingslea, 16. 


EJECTMENT. 


What title will support action.—In ejectment, or the corresponding statu- 
tory action, the plaintiff may, if not barred by the statute of limitations, 
recover against a stranger, or one showing no title, on proof of prior 
possession under color of title. Bradshaw v. Emory, 208 

When plaintiff may recover,—In ejectment, or the corresponding statutory 
action, the plaintiff must recover, if at all, upon the strength of his 
own title—must show in himself a preseut right of entry and possession, 
without regard to the character of the defendant’s possession. Baucum 
& Jenkins v. George, 259. 

When vendor may recover in ejectment ; bankruptcy.—In ejectment, or the 
corresponding statutory action, the plaintiff makes out a prima facie 
right of recovery, when he shows that he sold the land to the defendant 
(or bis ancestor), bat retained the legal title bimself until the purchase- 
money was paid, and that full payment has never been made, or when 
the fact of payment is controverted ; but his right of recovery wonld be 
defeated, by proot of the fact that he bad become a voluntary bankrupt 
in the meantime. Clements v. Taylor, 363. 


ERROR AND APPEAL. 


When appeal lies. —By the settled practice of this conrt, an appeal lies in 
favor of a municipal corporation, from a judgment ot the Circuit Court, 
quashing the jadgment of the mayor's court in a quasi-criminal pro- 


as for the violation of a municipal ordinance. Camden v. Bloeh, 
236. 


Same.—Under a bill for contribution between two co-sureties, several de 


fenses being set up by answer and cross-bill, alleging defendant's dis— 
charge, a special agreement among the several sureties as to the extent 
ot their respective liabilities, and the complainant's liability to account 
for money or property received by him as trustee for all the sureties, — 
as to all of which matters the evidence was conflicting; a decree ren- 
dered on a hearing on pleadings and proof, in these words: “ Upop 
consideration, it is ordered that complainant is entitled to relief; and 
the matter is referred to the register, to ascertain and report, at this 
term, the amount paid by the complainant on the notes, with interest to 
date, and what one half of such amount may be, and the demurrers to 
the cross-bill are overruled,” is not such a final decree as will support 
an appeal. Browjhton v. Wimberly, 549. 


3. Parties to appeul.—On appeal from a decree in chancery, if prosecuted 


by the complainants in the bill, all the defendants must be made 
appellees; and if prosecuted by any of the defendants, it must be in the 
names of all of them as appellants, and against the complainant as 

















INDEX. ) 673 


ERROR AND APPEAL— Continued. e 


4. 


6. 
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10. 


11 


13. 


14, 


appellee ; and there can be summons and severauce in this court, ac- 
cording to the respective interests of the parties. Clark v. Know, 401. 

Appeal bond ; condition, and penalty. —When an appeal is sued out by the 
complainant in the bill, from a decree which is not for the payment of 
an ascertained sum of money, if he wishes to supersede further proceed- 
ings, the penalty of the bond should be in such sum as will secure the 
payment of the probable amount recoverable under the decree, with the 
interest which may accrue pending the appeal, if the decree should be 
affirmed ; and the condition should be (Code, § 3928) for the prosecu- 
tion of the appeal to effect, payment of the judgment of this court, and 
all such damages as the defendants, or any or either of them, may sus- 
tain in consequence of the appeal. Jb. 401. 


. Appeal by married woman, without security for costs.—The statute which 


authorizes an appeal by a married woman, without giving security for 
the costs, from any judgment or decree ‘‘subjecting to sale her separate 
estate, or any part thereof” (Code, § 3930), does not embrace a decree 
dismissing a bill filed by a married woman by which she sought to fasten 
a trust on lands, the legal title to which was taken by the husband in 
his own name, on the ground that her funds were used in paying the 
purchase-money. Cahalan v. Monroe, Smaliz & Co., 254. 

Revision of chancellor's decree.—On appeal from the final decree in a 
chancery cause, whether the question for revision is upon matter of law 
or matter of fact, the decree must stand, unless it clearly appears to be 
erroneous. Lehman Brothers v.zMcQueen, 570. 

What errors avail, after judgment by default, or nil dicit.—After judgment 
by default, or by nil dicii, if the complaint contains a substantial cause 
of action (Code, ) 3158), formal defects are notavailable on error. Ritch 
v. Thornton, 309. 

Verdict in excess of amount claimed.—When a verdict is rendered for a 
greater amount than is claimed, or greater than is actually due, the error 
may be cured on motion for a new trial, but is not available to reverse 
the judgment on appeal. Jb. 309. 


. Decree against party as to whom cause is not at issue; when and how avail- 


able on error.—-It is error to proceed to a final decree against a defendant 
who has not answered, and against whom a decree pro confesso- has not 
been entered; and the error will work a reversal of the decree, at his 
instance, unless it affirmatively appears that no injury resulted to him; 
but the other defendants can not complain of it, and if he assigns it as 
error jointly with them, the assignment will not be sustained as to 
either of them.— McGehee v. Lehman, Durr & Go., 316. 

Misjoinder ; when not available on error.—When the complainants in a 
chancery cause appeal from a decree in their own favor, the doctrine of 
error without injury to them, because of a supposed misjoinder of com- 
plainants, cannot be invoked to prevent a reversal, since that would de- 
prive them of the right to cure the misjoinder by amendment. State v. 
Rice, 83. 

Objection to evidence. —When a single ground of objection is urged to the 
admission of evidence in the primary court, and is there overruled, the 
appellate court will not consider its admissibility on any other ground. 
Baucum & Jenkins v. George, 259. 

Waiver of objections to evidence.—The court does not intervene, ex mero 
motu, and exclude evidence which, though illegal in form, is not object- 
ed to; nor is the adwission of illegal evidence, to which no objection 
was made in the court below, any ground for the reversal of ajudgment. 
Perry Uo. v. Railroad (o,, 391. 

Error without injury in rulings agaiast plaintiff.—When the plaintiff's evi- 
dence, as set out in his bill of exceptions, clearly shows that he had no 
right of action, any rulings adverse to him, even if erroneous, could have 
wrought no injury to him, and are, therefore, no ground of reversal. 
Block Brothers v. Maas & Block, 211; Caldvell v. Dunielin, 461. 

Error without injury, in charge to jury.—In action against a retiring part- 
ner, when the evidence clearly shows that no notice whatevér of the dis- 

(43) 
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solutién was given, either personally or by publication, a charge to the 
jury, instructing them that he was liable unless he gave public notice 
by advertisement, though erroneous, is no cause for a reversal, since it 
could have wrought no injury. Nicholson v. Moog & Co., 471. 

15. Charges requested. —This court will not consider the correctuess of charges 
asked and refused, when the record does not show that they were 
reduced to writing, but will presume that they were refused be- 
cause they were not in writing. Murdock v. The State, 520. 

16. Presumption in favor of judgment.—In an action on a promissory note, 
which is not set out, but in and by which, as the complaint averred, 
**the defendants waived all constitutional and statutory exemptions ;” 
judgment on verdict being rendered for the plaintiff, on issue joined on 
the plea of non est factum, but without incorporating in it the waiver of 
exemption ; this court will not reverse, on account of the refusal to 
amend the judgment by setting out the waiver, when the record does 
not show on what evidence the action of the court below was based : in 
the absence of the evidence, the presumption will be indulged that it 
justified the refusal to amend. Hosea v. Talbert, 173. 

17. Continuance.—The granting or refusal of an application for a continuance 
is not revisable on error. (Cumden v. Bloch, 236. 

18. What is revisable.—It is not the practice of this court, in a case of which 
the lower court had jurisdiction, to consider any other matter than that 
which was there acted on, and its action here assigned as error. Rob- 
ertson v. Robinson, 610. 

19. What is revisable, on appeal from decree on demurrer.—On appeal from the 
chancellor’s decree sustaining a demurrer to the bill, this court will only 
consider the causes of demurrer specifically assigned, without regard 
to any other amendable defects in the bill. Sloan v. Frothingham, 593. 

20. Remandment on reversal, for amendment of bill.—The chancellor's decree in 
this cuse, overruling a demurrer to the bill, being reversed on account 
of amendable defects to the bill, the cause was remanded, that the com- 
plainant might have an opportunity toamend. Smith v. Conner, 371. 

21. Remandment on reversal, for-additional erdence. —On reversing the chan- 
cellor's decree in this case, which dismissed the petitions filed by the 
counties, this court remands the causes, with instruction to the court 
below to receive additional documentary or record evidence from either 
party ; regarding the case as ‘‘an exception to a salutary general rule,” 
and not within the judicial policy against opening a controversy, once 
decided, to further parol testimony. Perry County v. Railroad Co., 390. 


ESTATES OF DECEDENTS. 
See Executors AND ADMINISTRATORS. ‘ 


ESTOPPEL. 


1. Estoppel en pais against agent.—When a person collects money for, or as 
the agent of another, he is estopped from denying the title of his prin- 
cipal, and can not, as against his principal, set up title in himself. 
Hungerford v. Moore, 232. 

2. By contract with corporation.—When a person has made a contract with a 
corporation which is ultra vires, and bas received the benefit of it, 
neither he nor those claiming under him are thereby estopped from set- 
ting up the invalidity of the contract in defense of a suit to enforce it. 
Chambers v. Fullener, 449. 

3. By illegal written contract.—In determining the validity of a contract, on 
which an action is brought, on grounds of pxblic policy, the court will 
inquire into the whole transaction from its origin, and will not be 
embarrassed or hindered by the particular form in which it was 
reduced to writing, or the expressions used in the writing; nor does the 
writing operate an estoppel on the party sought to be charged, from 
showing the true character of the transaction. Robertson v. Robinson, 

610. 
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4. 


Operation of deed by esloppel.—When a mortgage contains the usual 
words of conveyance, which create the statutory covenants, the mort- 
gagor can not be heard to gainsay the title ot the mortgagee, or to 
assert that he did not have an alienable estate in the lands; and this 
rule also applies to a married woman, who joins with her husband ina 
mortgage of lands, in which she has an equitable separate estate. 
Jones v. Reese, 134. 


EVIDENCE. 


ADMISSIBILITY AND RELEVANCY. 


1. Action aqainst auditer ; evidence as to tax-collector’ claim.—In such action, 
q ; 


2, 


ad 


or 


= 


~~ 


it appearing that the plaintiff was employed by a tax-collector to pro- 
cure the allowance of a claim by the auditor for an alleged excess or 
over-payment of taxes, as shown by the books in the auditor’s office, 
his compensation depending ou the allowance and amount of the claim; 
evidence in relation to the state of the accounts between the tax-collec- 
tor and the State, is too remote from the issue, and is irrelevant. 
Brewer v. Watson, 88. ; 

Relevancy of evidence as to value and capacity of machinery.—-A material 
inquiry beiag as to the value and capacity of certain machinery, sold 
by plaintiffs to defendant, a witness who had practical knowledge of the 
operation and capacity of similar machinery, which he thought was 
superior, may state that its capacity was not equal to the representa- 
tions made as to that in controversy; and if the two mnchines, or kinds 
of machinery, are similar in character, having a liké combination of 
properties and qualities, and desigued to accomplisn like results, it is 
not necessary that they should be precisely alike in all respects, to ren- 
der the evidenceadmissible. Blackman v. Collier, 311. 

Letter of railroad president ; when relevant and admissible against company. 
In an action against a railroad company, tor medical services rendered 
to one of its servants, who was injured while in its employment and 
service, a letter from the president of the company, addressed to the 
plaintiff's attorney, purporting to be a reply toa letter received from 
him, which is not produced, and referring to pluintiffs account, is 
prima facie irrelevant and inadmissible, when without date, and offered 
without any evidence identifying the account. M. & M. Railway Co. 
v. Jay, 113. 

Relevancy of evidence as to party's ill health when signing contract.—When 
the defendant admits the execution of the written contract on which 
plaintiff's right of action is founded, evidence of the fact ‘that he was 
quite sick” at the time it was executed is irrelevant and inadmissible. 
Bradford v. Daniel, 133. 

Corroborating evidence.—When a witness for the defendant has testified, 
that at a particular tiu.e and place, in his presence, the plaintiff's intestate 
and the defendant had a full accounting and settlement; and it is pro- 
posed to prove by another witness, in corroboration, that the three per- 
sons were together at the time and place mentioned; ‘it admits of 
doubt, whether there is a sufficient connection between the settlement 
sought to be proved, and the fact offered as corroboration, to authorize 
proof of the latter to be made.” Aillen v. Lide’s Adm’r, 505. 

When witness may testify to want of knowledge of fact.—Want of knowl- 
edge of a thing open to the senses, by a person who had the oppor- 
tunity of knowing the fact if it existed, ‘is some evidence, though 
slight, that the thing did not exist”; but, whether or not a person has 
money, is not one of the facts open to observation, or patent to the 
senses. Jb. 505. 


. Proof of fraud ; evidence as to other transactions. —On the question of fraud 


vel non in the sale of goods, a conspiracy, or common purpose, between 
the purchaser and sub-purchaser, being shown in a contest with the 
original vendor, suing for the conversion of the goods, and the trans- 
action involved being attended with unusual features, it is permissible 
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to inquire into other transactions between the parties at or about the 
same time. Loeb d Brother v. Flash Brothers, 526. 

8. Proof of fraud.—The fact that a merchant in Montgomery, having 
bought goods on credit in New Orleans, transfers them on their arrival, 
without taking them into possession, to another merchant, to whom he 
was indebted, at less than cost price, is not in the regular course of 
business, and tends to show that, when he bought them, he did not 
intend or expect to pay for them. 1), 526. 

9. Conversation of witness with third person; when admissible as evidence.—A 
witness, testifying to a material fact in the case, may state, as a reason 
for his accurate recollection, that he bad a conversation about it with a 
third person at a specified time; but the details of such conversation 
are not relevant or admissible evidence. Adams v. Robinson, 586. 


INDEX. 


Apmissions ; Conressions; Deciarations; Hearsay; Res GEstx. 


10. Acts and declarations of agent; when admissible against principal. —The 
acts or declarations of a person who assumes to act as the agent of 
another, are not admissible evidence against his supposed principal, 
without some independent proof of his authority oragency. Wailes v. 
Neal, 59. 

11. Admissions of husband ; when evidence against wife.—'The subsequent ad- 
missions of the husband, as to the terms of a contract made by him in 
his wife’s name, are not admissible evidence against the wife, when itis 
not shown that she had any connection with them.— Curver v. Eads, 190. 

12. Admission of indebtedness by letters —When the statute of limitations is 
pleaded, and the existence of any indebtedness at a particular time is 
also a material question, letters written at that time by the defendantto 
the plaintiff, containing general admissions of indebtedness, and excuses 
for delay in making payment, are competent evidences on the question 
of indebtedness vel non, although the admissions may not be sufficient 
as an acknowledgment or promise to avoid the statute of limitations. 
Minniece v. Jeter, 222. 

13. Declarations in disparagement of title —The declarations of the husband, in 
disparagement ot his own title, admitting that his wife had an equita- 
ble interest in lands which he had partly paid for with her moneys, 
made while negotiating an exchange of the lands, are admissible evi- 
dence for the wife, against a subsequent purchaser at execution sale 
against the husband. Waller vr. Kiledae, 51. 

14. Same.—The declarations of the vendor, in disparagement of his own title, 
are competent evidence against asubsequent purchaser; and the decla- 
rations ofa purchaser at a sale for taxes, that he is buying as the agent 
of another, are also admissible against bis subsequent vendee. Baucum 
& Jenkins v. George, 259. 

15. Declarations explanatory of possession.—The declarations of a person who 
is in possession of land, narrative of a past transaction, extending 
beyond an explanation of his possession, are not admissible evidence, 
though declarations explanatory of possession are admissible ; as, ‘* that 
he had bought the land,” which is competent, as showing that he held 
under claim of title, and not in subordination to another. /b. 259 

16. Notoriety of name ; when admissible to identify land.—Notoriety is admis- 
sible evidence to show that the lands sued for were generally known in 
the neighborbood as the “‘ Douglass Gold Mine,” by which name they 
were described in one of the deeds constituting a link in the plaintiff's 
chain of title ; but a witness, being asked whether he had ever heard 
the land so called, can not be allowed to state ‘‘that M. said that H. 
suid he got the mine from Douglass.” Jb. 259. 

17. Conelusiveness of answer as evidence.—An answer which is respousive to 
the bill, admitting a material allegation, is conclusive evidence of that 

fact, as in favor of the complainant, and estops the defendaut from in- 

troducing evidence inconsistent with the admission on a reference be- 

fore the register, — McGehee v. Lehman, Durr & Oo., 316. 
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18. Verbal admissions and declarations. —Verbal admissions or declarations, 
made by a party in interest, are competent evidence against him ; but 
they must be received with great caution, being evidence in its own 
nature unsatisfactory, and their value as evidence depends greatly upon 
their consistency with other evidence not subject to like infirmities, 
Lehman Brothers v. McQueen, 570. 

19. Admissibility ef confessions.—The defendant’s confessions in this case 
held to have been properly admitted as evidence, on the authority of 
Brister v. The State (26 Ala. 107), and Murphy v. The State (63 Ala. 1), not- 
withstanding subsequent threats of violence on the part of the by- 
standers. Aendall v. The State, 492. 

20. Proof of consession.—A witness may testify to confessions voluntarily 
made by the defendant, although he does not recollect all the conversa- 
tion had with the defendant at the time. Jb. 492. 

21. Exculpatory declarations.—The prosecutor, or chief witness for the 
prosecution, testifying to the commission of the act charged as a 
larceny in the month of October, the prosecution must be confined to 
that particular offense, and can not adduce evidence of other distinct 
acts ; and though the witness also testifies, on cross-examination, to 
the commission of other similar acts two or three months previously, 
this does not authorize the defendant to introduce as evidence his own 
exculpatory declarations, contemporaneous with those acts, and tend- 
ing to disprove any criminal intent. Bonham v. The State, 456. 

22. Entries made by deceused clerk,.—Entries on a merchant’s books, in the 
handwriting of a clerk since deceased, are competent evidence of the 
sale and delivery of the goods, when made in the line of his duty, and 
contemporaneous with the sale and delivery; but they can not be 
received to show that the goods formed the consideration of a note 
given by the purchaser, or that they were -necessaries suitable to the 
condition in life of him and his family. Davis v. Tarver, 98. 

23. Entries in party's memorandun book ; when admissible as evidence. —Entries 
in a memorandum book, purporting to show items of personal expendi- 
ture by the owner, are not competent evidence, on proof of his 
handwriting only, and his own statement as a witness, “I kepta 
memorandum book during the whole of that time, and recorded in itall 
my expenses.” Minniece v. Jeter, 222. 

24, Proof of transaction with intestate, in action by or against administrator. 
The exception contained in the statute removing the incompetency of 
witnesses in civil cases on the ground of interest, which probibits a 
party from testifying, in an action by oragainst an executoror adminis- 
trator, ‘‘as toany transaction with or statement by the deceased” (Code, 
§ 3055), applies to aud excludes the testimony of a party as to a fact 
corroborative of the testimony of another witness in reference to such 
transaction or statement ; as, where a witness has testified to a settle- 
ment between the plaintiff's intestate and the defendant, made in his 
presence, the defendant himself can not be allowed to testify, in cor- 
roboration of this evidence, that the intestate, said witness, and himself, 
were together at the time and place mentioned. Killen v. Lide’s 
Adm’r, 505. 

25, Same.—In ejectment, or the corresponding statutory action, by one of 
several heirs at law against the grantee by quit-claim of another 
heir, the defendant’s grantor can not be permitted to testify, that the 
deceased ancestor gave him the land. and promised to make him a title 
to it: though the witness is not a nominal party to the record, he is 
within the spirit of the statute which prohibits a party from testifying 
to ‘‘any trausactions with, or statements by a deceased person, whose 
estate is interested in the result of the suit” (Code, § 3058), and the 
actioa is within the terms of tne statute. Boykin v. Smith, 294. 

26. Same.—The issue, on the trial of such contest, being the validity of a 
promissory note, signed by the intestate, and payable to the adminis- 
trator, which the heirs contested on the ground that, at the time of its 
execution, the intestate was not of sound mind ; although the adminis- 
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trator, having been the family physician of the intestate fora long series 
of years, may testify, as a witness for himselt, as to the general sanity 
of the intestate, and may state the facts on which bis opinion is founded ; 
yet, under the statute (Code, $3058), not being allowed to testify as to 
‘*any transaction with, or statement by the deceased,” he can not state 
‘what was the condition of his mind at the time the note was given.” 
Davis v. Tarver, 98. 


BurpDEN, WEIGHT, AND SUFFICIENCY OP PROOF. 


27. Burden of proof, as to setilement of accounts.—A settlement of accounts, 


28. 


29. 


30, 


31. 


32. 


33. 





like payment, is an affirmative detense, which must be proved by the 
party relying on it; und a charge, asserting that ‘‘the burden of prov- 
ing a settlement is on the defendant,” can not be held erroneous, 
in the absence of special facts affirmatively shown. Aillen v. Lide'a 
Adm’r, 505, 

Same ; in action against railroad company, for injuries to stock.—In an action 
against a railroad company, for injuries to stock by its cars and engines, 
the onus is on the company to show an observance of all the statutory 
regulations (Code, §§ 1699, 1700), if the injury occurred at any one of 
the places named in the statute; and the same principle also applies 
when the injury was caused by an obstruction on the track of the road 
at any other place ; that is, the injury being shown, and facts proved 
which, in the ordinary course of events, raise a presumption that some 
one or more of the active duties imposed by law on the person having 
charge of the train was called into requisition, the onus is on the de- 
fendant company to show that he did every thing required of him by 
law to prevent the injury. South & North Alabama Railroad Co. v. Wil- 
liams, 74, 

Same; application by administrator to-sell lands for payment of debts. —An 
application to sell lands for payment of debts being contested by 
the heirs or devisees, it devolves on the administrator to prove the 
insufficiency of personal assets, and the existence of debts which are 
chargeable on the lands ; and the heirs or devisees, as defendants, may 
contest the debts on any ground that would be available to the admin- 
istrator, or to the decedent himself, if living, in defense of a suit by the 
creditor. Davis v. Tarver, 98. 

Burden of proof, as to contract sought to be enforced.—The answers of 
husband and wife denying the alleged contract, sought to be enforced 
in the nature of a vendor's lien, though not under oath, and expressed 
in equivocal terms, impose the burden of proof on the complainant. 
Curver v. Eads, 190. Se 

Negotiable paper ; rights of holder; burden of proof. —When a valid defense 
is shown to exist as between the original parties to negotiable paper, 
and the holder claims protection against it, the onus is on him to show 
that he acquired the paper in good faith, for valuable consideration, 
without notice of such defect, and before maturity: if he acquired it 
after maturity, he is pat on inquiry, and is chargeable with notice. 
Chambers v. Falkner, 448. 

Burden and sufficiency of proof.—Iu the consideration of questions de- 
pending upon conflicting evidence, it is important to bear in mind 
upon which party lies the burden of proof, which always rests upon 
him who affirms the existence of the disputed fact, or claims a right or 
benefit under it ; and it the evidence is equally balanced, or leaves the 
mind in a state of doubt and uncertainty, the issue must be decided 
against him. Lehman Brothers v. McQueen, 570. 

Consideration of contract sued on.—The written instrument on which the 

suit is founded, by the terms of the statute (Code, § 3035), imports a 

consideration, and imposes on the defendant the onus of showing a want 

of consideration ; and the statute is equally applicable at law and in 

equity. Bolling v. Munchus, 558, 








INDEX. 


EVIDENCE— Continued. 


34. 


38. 


39. 


40. 


43. 


44. 








Matters Jupictanty Known. 


Charter of municipal corporation. —The courts are bound to take judicial 
notice of the charter of a municipal corporation. City Council of Mont- 
gomery v. Hughes, 201. 

Proof of foreign statute. —A mere statement in the bill of exceptions, ‘* The 
plaintiff then read in evidence the statutes of Mississippi,” when the 
statutes referred to are not set out, and there is no agreement in 
reference to them, does not bring the statutes before this court. 
Minniece v. Jeter, 222. 


OBJECTIONS, 


Offer of evidence purtly illegal.—When evidence is offered for two or more 
specified purposes, and it is not admissible for one of those purposes, 
the court is not bound to modify or limit the offer, but may reject the 
evidence entirely. Davis v. Tarver, 98. 

Objection to evidence. —When a single ground of objection is urged to the 
admission of evidence in the primary court, and 1s there overruled, the 
appellate court will not consider its admissibility on any other ground, 
Banewn & Jenkins v. George, 259. 

Objection to certified copy of registered deed.—An objection tothe admission 
of a transcript of a registered deed as evidence, “ because it is insuffi- 
cient and illegal,” is a general objection tothe admissibility of the 
transcript, and does not raise any specific objection to the validity or 
legal effect of the deed, March v. England, 275. 

Objection to question alone. — Allowing an improper question to be asked, 
although objected to, is not a reversible error, when the record does not 
show that it was answered. Loeb & Brother v. Flash Brothers, 526. 

Waiver of objections to evidence.—The court does not intervene, ex mero 
motu, and exclude evidence which, thongh illegal in form, is not objected 
to; nor is the admission of illegal evidence, to which no objection was 
made in the court below, any ground for the reversal of a judgment, 
Perry County v. Railroad Co., 391. 


Oprnton ; LeGat Concuusion. 


Statement of opinion or conclusion by wilness.—Under the plea of set-off, 
the detendant claimed a credit for the value of plaintiff's board while 
she resided at his house; and plaintiff ivsisted that her personal ser- 
vices during that time were worth as much as her board, if not more. 
A witness for defendant was asked ,on cross-examination, whether he did 
not kyow that plaintiff's stay at defendant’s house ‘‘ was a benefit to him 
and bis family”; and answered, ** To the best of my judgment, I must 
say, that I was impressed with the idea then that it was of benefit to 
him and his family.” eld, the statement of a ‘*mere conclusion, 
opinion, or conjecture, with no facts to support it,” and therefore 
incompetent as evidence. Minniece v. Jeter, 222. 

Questions held leading, and calling for legal conclusion.— Questions pro- 
pounded to plaintiff, as witness for berself : ‘‘ Were your services worth 
as much as your board? and if not, how much did it lack? Were your 
services worth more than your board ? and if so, how much more?” 
Held, leading and illegal. (Question: ‘* Was the giving of these notes, 
or not, a settlement and closing of your pecuniary relations with 
defendant up to date?” Held, leading and illegal, and objectionable 
because calling for statement of legal conclusion. Jb, 222. 

Experts ; opinion as evidence.—In an action to recover’ the’ price of 
machinery sold by plaintiffs to defendant, a material inquiry being as to 
the value of the machinery, its correspondence with plaintiffs’ repre- 
sentations, and its capacity to accomplish given results, the opinion of 
experts, having peculiar knowledge of such and similar machinery, is 
competent and admissible evidence.- Blackman v. Collier, 311. 

Same; to what party may testify; opinion of physician, on question of 

insanity,—'‘Lhe issue being the validity of a promissory note, signed by 
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45. 


46. 


47, 


48. 


49. 


50. 


51. 


52. 


the intestate, and payable to the administrator, which the heirs con- 
tested on the ground that, at the time of its execution, the intestate was 
not of sound mind; although the administrator, having been the family 
physician of the intestate for a long series of years, may testify, as a 
witness for himself, as to the general sanity of the intestate, and may 
state the facts on which his opinion is founded; yet, under the statute 
(Code, § 3058), not being allowed to testity as to ‘“‘any transaction with, 
or statement by the deceased,” he can not state ‘* what was the condition 
of his mind at the time the note was given.” Davis v. Tarver, 98. 

1o what witness may testify.—A sheriff, testifying as to the levy of an exe- 
cution, can not be asked, ‘if he had exhausted every effort to make the 
money on said execution.” Loeb & Brother v. Flash Brothers, 526. 


Paro AND WRITTEN. 


Parol evidence ; admissibility of, to vary writing.— As between the parties to 
a written contract, and their privies, all negotiations and stipulations, 
prior or contemporaneous, are merged in the writing; and when the 
writing is complete in itself, parol evidence of such stipulations can not 
be received. Cargile v. Ragan, 287. 

Same.—In determiuing the validity of a contract, on which an action is 
brought, on grounds of public policy, the court will inquire into the 
whole transaction from its origin, and will not be embarrassed or hin- 
dered by the particular form in which it was reduced to writing, or the 
expressions used in the writing; nor does the writing operate an estop- 
pei on the party sought to be charged, from showing the true character 
of the transaction. Robertson v. Robinson, 610. 

Same; when admissible in explanation of writing —When a mortgagee is 
described as the president of a corporation, both in the mortgage and 
in the secured note, and it is doubtful from the face of the papers 
whether they were intended for his benefit in his individual capacity, 
or in his official character as the representative of the corporation, 
parol evidence is admissible, in equity, to remove the uncertainty, and 
to show that they were intended for the benefit and security of the 
corporation. Chambers v. Falkner, 448. 

Indorsement of commercial paper ; admissibility of parol evidence to vary. 
The contract evidenced by a regular indorsement of a bill or note is 
fixed and defined by law, and parol evidence can not be received to 
change or modify it; and although there are recognized exceptions to 
this general rule, and some conflict in the cases applying these excep- 
tions, the court is not willing to extend them, to the manifest impair- 
ment of the value of commercial paper, and the intringement of a 
salutary rule of evidence. Day v. Thompson, 269. 

Parol evidence in aid of deed, identifying lands conveyed.—When a tract of 
land is described in a conveyance as the ‘‘ Douglass (fold Mine,” without 
other words of description, parol evidence is admissible to identify it 
as the land sued for, which was once bought at a sheriff's sale by one 
Douglass, under whom plaintiff claims by mesne conveyances, and to 
whom it was conveyed by deed in which it was described by its govern- 
ment numbers. Baucum & Jenkins v. George, 259. 

Same, in aid of record.—When a quasi-criminal proceeding, for the viola- 
tion of a municipal ordinance, is removed into the Circuit Court by 
certiorari, the failure of the record to show the affidavit and warrant, by 
which the prosecution was commenced, is a defect for which the pro- 
ceedings should be quashed; and the defect can not be cured by 
extrinsic parol evidence in aid of the record. Camden v. Bloch, 236. 


PRESUMPTIONS. 


As to purchase by agent at his own sale ; failure of party to testify as witness. 
When an agent is found, recently after his sale, to have acquired a bene- 
ficial interest in the property under the purchaser, a strong presumption 
of indirection and attempted evasion arises, which he is required to re- 
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move by strong and convincing evidence; but when, inan action brought 
against bim by his principal, the uncontradicted testimony of the plain - 
tiff’s witnesses exonorates him, no presumption against him can be in- 
dulged from bis mere failure to testify as a witness for himself. McGar 
v. Adams, 106. 

53. Assessment of taxes; presumptions in favor of regularity.--In passing on 

the validity ot proceedings for the assessment of taxes, the courts will 

indulge every reasonabie intendment in favor of their regularity ; but, 
in the matter of the assessment of taxes by municipal corporations, the 

intendments are less liberal. Slale Auditor v. Jackson County, 142. 

54. Same; signing record by members of board; presumptions in fuvor of pro- 
ceedings. —The provision, contained in the 26th section, that the record 
of the proceedings of the board ‘shall be signed by all the members 
present,” is mandatory ; but, when the minutes show that all the mem- 
bers of the board were present when they commenced business, and yet 
the recérd is signed by only two of them, the courts will indulge the 
presumption that the third had retired before the business wes finished, 
the remaining members being a quorum. Jb. 142. 

55. Same; proceedings of board; presumptions in favor of regularity of, as 
shown by certified transcript from auditor's office. —The only evidence in 
this case, as to the meetings and proceedings of the board of equaliza- 
tion, being contained in a ‘certified transcript from the auditor’s 
office,” by which he certified ‘that the statement of the assessments of 
the said railroad company, for the years 1869 to 1874, hereunto attached, 
are true and correct copies of the originals on file in this department ;” 
and which was admitted without objection, although it did not appear 
to be an exewplification by certified copy of what the records contained, 
but rather the resultant established facts shown by them; and which set 
out what purported to be the valuations placed on the property by the 
board each year, simetimes reducing the valuations contained in the 
sworn returns of the railroad officials, sometimes reducing it, and once 
making no change ; it was held, that the court, indulging every reasona- 
ble intendment in favor of the regularity of the assessment, would pre- 
sume that the board met each year, that they kept a record of their pro- 
ceedings, and that the record was signed by each member who was 
present, although these facts did not affirmatively appear from the 
transcript. Perry County v. Railroad Co., 391. 

56. Presumption in favor of constitulionality of statute-—When the constitn- 
tionality of a statute is assailed, the court will indulge the presumption 
ot its constitationality, until clearly convinced to the coutrary ; but, 
when part of a statute has been declared unconstitutional, this pre- 
sumption will not be indulged in favor of the remaining portions. 
South & North Ala. Railroad Co. v. Morris, 193. 


PRIMARY AND SECONDARY EVIDENCE. 


57. Secondary evidence of records. —The existence of a record or office paper, 
and its subsequent loss, having been shown, its contents may be proved 
by secondary evidence, as in the case of other documents ; and if the 
record or paper was aucient, less strictness of proof is required than if 
it were recent. Baucum & Jenkins v. George, 259. 

58, Secondary evidence of execution, levy and sale. —Memoranda made by a sheriff 
in the discharge of his official duty, describing an execution, its levy, 
and the sale of lands under it, are competent secondary evidence of the 
facts therein stated, when a proper predicate has been laid for the intro- 
duction of secondary evidence. Jb. 259. 

59. Preceedings of board of equalization; secondary eridence of record.—The 

provision requiring the board of equalization to * keep a record of their 

proceedings,” is mandatory, and such record is a condition precedent to 

a valid assessment and apportionment ; but, to constitute a record, it is 

not necessary that the proceedings should be kept in a book : a writing, 

or written memorandum, is sufficient; and upon proof of its loss, or 





682 





INDEX. 


EVIDENCE-— Continued. 


destraction, secondary evidence of its contents may be received and 
acted on. State Auditor v. Jackson County, 142. 


.60 Proof of deed.—Under the statute now of force (Code, § 2154), a convey- 


61. 


62. 


63. 


64, 


66. 


67. 


ance is not self-proving, or admissible as evidence without proof of its 
execution, unless it was recorded within twelve months after its execu- 
tion ; and under the statute which was of force in 1843 (Clay’s Digest, 
151. § 1), a deed which was executed, acknowledged and recorded, ac- 
cording to its provisions, was and is also self-proving. Baueum & Jen- 
kins v, George, 259, 

Same.—When a married woman’s consent to the execution of adeed by 
her husband, as trustee for her aud her children, is indorsed on the 
deed after its execution, and is acknowledged by her before a proper 
officer, it becomes a part of the deed, as if incorporated iu it; and the 
deed and consent, each properly acknowledged and certified, being 
duly recorded within twelve months (Code, § 2154), a certified copy 
is competent and sufficient evidence of the indorsed consent, as well 
as of the deed. March v. England, 275. 


RecorDS AND JUDGMEN'S. 


Certified transcript of record ; sufficiency of eertificate.—A certificate, signed 
by the clerk of the District Court officially, with the seal of the court 
affixed, which states ‘that the foregoing pages, numbered from one to 

, both inclusive, contain a full, true, and complete transcript of all 
the proceedings in the matter of A. B., bankrupt, as the same appears 
of record and on file in my office,” but does not describe or identify the 
papers included in the transcript, is fatally defective, since, on account 
of the blank, the court can not tell what entries and papers were intend- 
ed to be certified. Clements v Taylor, 363. 

Certified transcript of record of chancery suit; contents, and sufficiency of 
certificate —In making out a transcript to be used as evidence in another 
court, a register in chancery should include, not only the entries and 
proceedings which constitute the final record of the cause (Code, §$§ 
637-8), but also all the papers iu the cause which he is required to file 
and preserve ; but, when his certificate, appended to a transcript, states 
that it contains “a full, true and complete transcript of the record and 
proceedings in the cause,’ though informal, it will be held to include the 
papers on file. Cargile v. Ragan, 287. 

Conclusiveness of chancery decree, as to complainant's interest in subject-mat- 
ter of suit.—A decree in chancery in favor of the complainant is con- 
clusive as to his interest in the subject-matter of the suit ; and in asub- 
sequent action by him, or by a purcbaser from him, against a person 
who was a party defendant to the suit, the latter can not be heard to in- 
sist that the plaintiff had no iuterest in the claim on which the suit was 
founded. Jb. 287. 





5. Settlement of accounts of deceased administrator ; admissibility and effect as 


evidence against sureties.—-A decree rendered by the Probate Court, on 
final settlement of tbe accounts of a deceased administrator, by his per- 
sonal representative, is, as to the sureties on his official bond, res inter 
alivs acta, and evidence only of the fact of its rendition, Means v. 
Hicks, 241, . 

Decree against surety; admissibility against co-surety.—A decree in chan- 
cery against one of the sureties on the official bond of a deceased ad- 
ministrator, in favor of a succeeding administrator, founded on the de- 
fault of the deceased administrator, is not competent or admissible ev- 
idence against a co-surety, who was not a party to the suit, to show the 
common liability of the sureties. Jb. 241. 

Conelusiveness of decree in chancery.—A decree in chancery, like a judg- 
ment at law, when rendered on the merits, is final and conclusive, not 
only as to the facts or issues actually decided, but as to all points neces- 
sarily involved in the matter adjudicated. McDonald v. Mobile Life 
Ins. Co., 358. 
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68. Same.—Under a bill filed by a married woman, for the purpose of setting 
aside, as invalid, a mortgage executed by her as a femme sole, under 
authority of a special statute declaring her a free-dealer, a decree dis- 
missing the bill, rendered on a demurrer which went to the whole case, 1s 
conclusive as to the validity of the special statute, and estops her from 
attacking its constitutionality, in a subsequent suit to foreclose the mort- 
gage. Ib. 358. 

69. Entries in cause at term subsequent to rendition of final decree.— After a final 
judgment or decree has been rendered in a cause, and the term of the 
court has closed, the parties to the cause are discharged from further 
attendance; and an entry of payment, or satisfaction, as to one ofthe 
defendants, made at a subsequent term, is not binding upon a party in 
interest, nor evidence ngainst him, when made without notice to him. 
Armstrong v. Harper, 523. 

70. Judgment against executor after removal, —A judgment against an executor, 
in a suit commenced after his removal from office, does not bind the 
assets of the estate; but, if the suit was commenced before bis removal, 
the judgment would be binding on him personally, notwithstanding his 
removal pending the suit, whether valid or not as against the assets of the 
estate. (ribbs v. Hodge, 366. 

71. Judgment against personal rep esentative ; effect as against heir or devisee,—A 
judgment against the personal representative, on a debt contracted by 
the decedent, does not estop the devisee from setting up the statute of 
limitations, in defense of a suit in equity to subject the devised lands to 
the payment of the debt. Starke v. Wilson, 576. 

72. Secondary evidence of records. —The existence of a record or office paper, 
and its subsequent loss, having been shown, its contents may be proved 
by secondary evidence, as in the case of other documents; and if the 
record or paper was ancient, less strictness of proof is required than if it 
were recent, Baucum & Jenkins v. George, 259. 

EXECUTION. 

1. Lienof ; how lost.—When an execution is placed in the hands of a sheriff, 
with instructions not to sell, or not to sell until further orders, it is not 
in his hands for any effective legal purpose, and its lien is postponed to 
that of any subsequent execution creditor who establishes bis lien while 
the older execution is thus kept dormant. dla, Gold Life Ins. Co. 
v. McCreary, 127. 

2. Same.—Under our statutes (Code, § 3210), a judgment is not a lien on 

lands, and the lien of an execution, which attaches only from the time 

the writ is placed in the hands of the sheriff to be levied, is lost by the 
lapse of an entire term between the return of one and the issue of 

another. Walker v. Elledge, 51. 

Sale of lands under execution against tenant in common.—The interest of 
one tenant in common in lands may be sold under execution against him 
(Code, § 3209), before the time has arrived at which a division may be 
had under the provisions of the instrument creating the estate; but the 
purchaser at the sale, while acquiring the interest of the defendant in 
execution, takes it subject to any lawful charge or incumbrance existing 
upon or against it by the terms of that instrument.—Ji/ill v. Jones, 214. 

Secondury evidence of execution. lery and sale.--Memoranda made by a 
sheriff in the discharge of his official duty, describing an execution, its 
levy, and the sale of lands under it, are competent secondary evidence 
of the facts therein stated, when a proper predicate has been laid for the 
introduction of secondary evidence. Baucum & Jenkins v. George, 259. 

5. cheriff’s competency to egecute process.—Under the statute which was of 
force in 1852 (Clay’s Digest, 159, § 2), a sheriff was incompetent to execute 
process, when he was ‘‘a party in interest”; but the incompetency did 
not extend to the levy of an execution in favor of bis father-in-law, as 
the assignee of the judgment. Jb. 259. 

As to rights of purchaser at execution sale, see Walker v. Elledge, 51. 
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EXECUTORS AND ADMINISTRATORS. 


1. Jurisdiction of Probate Court, in matter of administrations.—In the grant of 
letters of administration, the Probate Court derives its jurisdiction from 
the constitution, and is esteemed a court of general jurisdiction, whose 
records are not required to show affirmatively every fact upon which 
the rightful exercise of jurisdiction depends; but, iu the matter of the 
settlement of administratious, under the decisions of this court and the 
constitutional provisions which were of force in 1863 (but now changed), 
it was held a court of limited and special jurisdiction, and its records 
were required to show affirmatively every fact essential to the validity 
of its judgments and decrees. Sims v. Waters, 442. 

2. Same.—lIn the settlement of the accounts of executors and administra- 
tors, as well as in the grant of letters testamentary or of administration, 
the Probate Court is a court of general jurisdiction, such settlements 
being orphans’ business within the meaning of the constitational grant 
of jurisdiction, —Latchett v. Billingslea, 16. 

3. Grant of administration de bonis non.—A vacancy in the administration, by 
the resignation, removal, or death of the administrator in chief, is 
essential to the validity of grant of administration de bonis non ; but, 
in a collateral proceeding, such vacancy will be presumed from the 
grant of administration de benis non, without any recital or evidence of 
the fact. Sims'v. Waters, 442. 

4. Grants of administration in different jurisdictions.—When a decedent 
leaves property in different States or jurisdictions, and letters of admin- 
istration on his estate are granted in each, each administrator has the 
same power and authority over the property within the jurisdiction 
which granted his letters, that properly pertains to a domicijiary admin- 
istrator, and must be governed in the administration of the assets, and 
also in making settlements, by the rules and forms prescribed by that 
jurisdiction; uor will resident creditors in any jurisdiction be permitted 
to suffer any wrong or injury in the distribution of the assets there, in 
favor of creditors who reside in another jurisdiction.  ellows v. 
Lewis, 343. 

5. Same; rights of creditors.—The decedent having died in Alabama, where 
he resided, leaving property here, and also in Kentucky, the creditors 
residing here, and prosecuting their claims against his estate in Ken- 
tucky, can not be required to exkanst the assets found there before pro- 
ceeding against the property here, or before attempting to subject in 
equity here property fraudulently conveyed by the decedent in his life- 
time; but, while having a right to pursue their remedy in each juris- 
diction at the same time, they can have but one satisfaction, and may 
be required to exhaust the other assets here before subjecting the pro- 
perty conveyed. Jb, 343. 

6. Contracts of executors. —The contracts of executors and administrators, 
even when relating to matters necessary to the execution of their trusts, 
like the contracts of other trustees, are only binding on them personally, 
and do not create any liability against the estate; and actions against 
them, on such contracts, must be personal, and judgments de bonis 
propriis. Vanderveer v. Ware, 606. 

7. Partial payment by executor, who is also devisee,—A partial payment by a 
sole executor or administrator prevents the rauning of the statate of 
limitations, as against the personal assets; but, under the operation of 
the statute of frands (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Starke v. Wilson, 576. 

8. Sale of lands by executor as sole devisee, in payment of his own debts.—This 
court ‘*is not prepared to say that an executor, who is sole devisee, can 
sell the lands devised, in payment of his own debts, and leave the debts 
of his testator unpaid”; but, as to the remedy of the creditors in such 
case, no Opinion is intimated. Gibbs v. Hodge, 366. 

9. Judgment against executor after removal.—A judgment against an exeentor, 
in a suit commenced after his removal from office, does not bind the 
assets of the estate; but, if the suit was commenced before his removal, 
the judgment would be binding on him personally, notwithstanding his 
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removal pending the suit, whether valid or not as against the assets of 
the estate. Jb. 366. 


10. Judgment against personal representative; effect as against heir or deviseee. 


14. 


16. 
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A judgment against the personal representative, on a debt contracted by 
the decedent, does not estop the devisee from setting up the statute of 
limitations, in defense of a suit in equity to subject the devised lands 
to the payment of the debt. Starke v. Wilson, 576. 


11. Judgment against executor; payment by surety, and assiqnment to him; 


remedy against lands devised ; statute of limitations.--When a judgment 
has been rendered against an executor, on a debt due by the testator, 
and is affirmed on appeal, against him aud his surety on the supersedeas 
bond; if the surety pays theaflirmed judgment, and takes an assignment 
of it to himself, be may, by bill in equity, alleging the insolvency of 
the executor, reach and subject any personal assets remaing unadmin- 
istered in the hands of the executor, aud also his individual interest in 
the estate, both lands and personal property; but, as against the other 
devisees, they not being parties to the judgment, nor to the supersedeas 
vond, the lapse of six years after the payment of the jadgment by the 
surety, before filing a bill in equity to reach the lands devised, is a bar 
to any relief. Vanderreer v. Ware, 606. 

Sale of lands for payment of debls; nature of application.—An application 
to the Probate Court by an administrator, for an order to sell lands for 
the payment of debts, is a proceeding in rem against the lands; but, if 
the heirs or devisees intervene, and contest the application, it then 
asumes the further character of a proceeding in personam. Davis v. 
Tarver, 98. 

Same; burden of proof; defenses.—The application being contested by the 
heirs or devisees, it devolves on the administrator to prove the insuffi- 
ciency of personal assets, and the existence of debts which are charge- 
able on the lands; and the heirs or devisees, as defendants, may contest 
the debts on any ground that would be available to the administrator, or 
to tbe decedent himself, if living, in defense of a suit by the creditor. 
Tb. 98. 

Same : competency of parties as witnesses.—On the trial of such contested 
application, the competency of the parties as witnesses, and the facts to 
which they may testify, are governed by the general statute (Code, 
§ 3058) relating to the competency of the parties as witnesses in suits 
by or against executors or administrators. Jb. 98. 

Notice of setilenent. —Notice of an intended settlement of an administra- 
tor’s accounts, whether partial or final, is required by the statutes, and 
Was an essential element of the jurisdiction of the court in 1863; and it 
was and is requisite that the character of the settlement should contorm 
to the notice: notice of an annual (or partial) settlement will not sup- 
port a decree of final settlement. Sims v. Waters, 442. 

Statutory provisions regulating settlements of accounts of executors or admin- 
istrators whose authority has ceased.—The several statutory provisions 
contained in the Code of 1867, as sections 2232 to 2238, inclusive, and 
2165 to 2167, inelusive, and in the Code 1876 as sections 2537 to 2540, 
inclusive, and 2590 to 2596, inclusive, though not collated, nor even 
placed in juxtaposition, in either compilation of the statutes, relate to 
the same subject, and are to be construed together, giving operation 
toeach. Jiatchett v. Billingslea, 16. 

Nolice of settlement to administrator de bonis non. —When an executor or 
administrator who has resigned or been removed, or the persoual repre- 
sentative of one who is deceased, makes a settlement of his accounts, 
whether voluntary or compulsory, with a succeeding administrator, 
personal notice of the settlement must be given to sach succeeding 
administrator (Code, § 2538), and notice by publication or posting, 
under the general statute (§ 2512), is not sufficient. Jb. 16. 

Same ; recital of notice or appearance ; discontinuance.—Oa appeal from 
the decree rendered on such settlement, by the administrator de bonis 

non, the failure of the record to show notice to him would work a rever- 
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19. 


20. 


21. 


24. 


25. 


26. 


sal, unless it showed that he appeared ; and although notice to him 
would be unnecessary, if he appeared, or if the proceedings were insti- 
tuted by him, a former citation issued at his instance, which was 
discontinued by the failure to prosecute it (no order being made in 
reference to it on the day appointed), would not dispense with the 
necessity of notice. Jb. 16. 

Same ; effect of former settlement, as continuing notice. —A former settlement, 
made with another administrator de bonis non, and reversed by this 
court on appeal, would not operate as notice to a succeeding adminis- 
trator on another settlement after the reversal Jb. 16. 

Validity of probate decree as against administrator de bonis non, without 
notice ; how vacated.—Oa the settlement of the accounts of an executor 
or administrator who has resigned, the decree rendered is not void on 
its face, because the record does not affirmatively show personal notice 
to the administrator de bonis non, or an appearance by him ; but, if he 
in fact had no notice, and did not appear, the decree is void, and may 
be auvulled and vacated, at his instance, in the court by which it was 
rendered. Jb. 16. 

Payments to or for distributee.—On such settlement by an executor or 
administrator who has resigned or been removed, if he desires to 
charge « distributee with payments made on his separate account (Code, 
§§ 2644-46), the publication should give notice thereof ; but in no case 
can he have a decree against the distributee, or against the administra- 
tor de bonis non, for an excess of such separate payments above the 
assets remaining in his hands. Jb. 16. 

Settlement of accounts of deceased administrator ; admissibility and effect as 
evidence against sureties.—A decree rendered by the Probate Court, on 
final settlement of the accounts of a deceased administrator, by his 
personal! representative, is, as to the sureties on his official bond, res inter 
alios acta, and evidence only of the fact of its rendition. Meuns v. 
Hicks, 241. 

Decree against surety; admissibility against co-surety.—A decree in chan- 
cery against one of tbe sureties on the official bond of a deceased ad- 
ministrator, in favor of a succeeding administrator, founded on the 
default of the deceased administrator, is not competent or admissible 
evidence agrinst a co-surety, who was not a party to the suit, to show 
the common liability of the sureties. Jb, 241. 

Extra-territorial operation of letters testamentary, or of administration.—It 
was « principle of the common law, and it is the settled doctrine of this 
court, that letters testamentary, or of administration, have no extra-ter- 
ritorial operation, and, as matter of right, confer title only to the per- 
sonal assets within the jurisdiction by which they were granted; and it 
was a general rule of the common law, as a consequence of this prin- 
ciple, that an executor or administrator, although he might be the 
domiciliary or principal representative, could not sue or be sued, in 
his representative character, in the courts of any other country. 
Hatchett v. Berney, 39. 

Foreign executors and administrators; statutory provisions as to suits by.—By 
statute in this State (Code, }) 2637-40), a foreign executor or adminis- 
trator, on the estate of a perryon who was not an inbabitant of this 
State at the time of his death, is authorized to maintain suits, and to 
recover and receive property here, but is required, before the rendition 
of judgment, or the receipt ot the property, to have a copy of his letters, 
duly authenticated, recorded in the office of the probate judge of the 
county, and to give bond, approved by the probate judge, conditioned 
for the faithtal administration of the assets he may receive; which 
statutory provisions are permissive and prohibitory. /b. 39. 

Payment to foreign executor or administrator.—Under these statutory pro- 
visions, a voluntary payment, by a debtor resident here, to a foreign 
executor or administrator, who bas not had his letters recorded here, 
and given bond as required, can not be supported, against the claim of 
an administrator subsequently appointed here. 1b, 39. 
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27. Judgment in favor of foreign executor or administrator.—A judgment 
recovered by such foreign executor or administrator, without a com- 
pliance with these statutory provisions, against a debtor here, though 
his suit might have been defexted by a plea denying his authority to 
sue, is conclusive as between him and the debtor; but, as against an 
administrator subsequently appointed here, between whom and such 
foreign represertative no privity exists, it is res inter alios acta; yet, if 
the money collected by the foreign administrator, under the judgment, 
has been applied as the domestic administrator would be compelled to 
apply it, the debtor may have relief in equity against the claim of the 
domestic administrator. Jb. 39. 

28, Sale under power in mortgage, by foreign administrator.—The statute which 
authorizes a power of sale in a mortgage to be executed by * the per- 
sonal representative of any person who, by assignment or otherwise, 
becomes entitled to the secured debt ” (Code, § 2198), applies only to 
domestic xndministrators, and to foreign domiciliary administrators wh o 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40); and a sale by a foreign administrator, who 
has not complied with these statutory requisitions, is not merely void- 
able, but absolutely void. Sloan v. Frothingham, 593. 


EXEMPTIONS, 


1. Homestead exemption ; in what properly claimed.—The constitutional and 
statutory provisions, securing homestead exemptions to debtors, are 
intended to preserve the home or dwelling-place of the debtor and 
his family, rather than any particular estate or interest in land ; and 
when a debtor has erected a house on leased lands, having reserved, by 
the terms of the lease, the privilege of removing it at the termination of 
his lease, he may claim it as his homestead, if it is nsed and occupied 
by himself and his tamily as their home; and while so used and 
claimed, it can not be mortgaged without the voluntary signature and 
assent of the wife, manifested in the mode required by the statute. 
Watts v. Gorden, 546, 

Exemption as against debts contracted prior to 1868.—Asagainst debts con- 
tracted prior to the adoption of the constitution of 1868, there was no 
exemption law in force between the 23d April, 1873, when the former 
laws were repealed, and the 9th Febraary, 1877, when they were revived 
and re-enacted as to such debts. Giddens v. Williamson, 439. 

What law governs exemption.—The extent and quantum of an{ exemption, 
whether of real or personal property, must be determined by the law 
which was of force when the debt was contracted. and not by that 
which is in force when the exemption is claimed. Jb. 439. 

. Homestead ; exemption of proceeds of sale-—When a debtor voluntarily 
sells his exempt homestead, the right of exemption [is thereby waived 
and destroyed, and does not follow and adteore to the purchase-money ; 
but the rule may de different, when the sale is involuntary, or by com- 
pulsion under legal process. Jb. 439. 

Mortgage of homestead ; wife's signature and assent.—-The wife’s ‘ volun- 
tary siguatare and assent,” which are essential to the validity of a 
mortgage of the homestead by the husband. are sufficiently shown, 
whep she signs the mortgage with her husband, and her name is men- 
tioned with his in the concluding part of the instrament, though not else- 
where ; but this effect can not be attributed to such signature, when it 
is expressly stated in the concluding part of the deed that she ‘*‘ joins 
in this couveyance for the sole purpose of conveying whatever right of 
dower she may have in and tothe said property.” Long v. Mostyn, 543. 

6. Voluntary conveyance of homestead. —A voluntary conveyance of his home- 

stead by a debtor is not constructively frandulent as to his creditors, 
since they can not be injured by it; but, on his death, unmarried, leav- 
ing neither wife nor child, his right of exemption ceases, and the pro- 
perty may then be subjected by his creditors. Fellows v. Lewis, 343. 
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7. Alienation of homestead.—A mortgage (or other alienation) of the home- 


stead, if wanting in the essential element of the voluntary signature 
and assent of the wife, is a nullity: it passes no estate or interest in the 
land, and does not even operate by way of estoppel as against the hus- 
band, though founded on valuable consideration. Jlalso v. Seawright, 
431. 


s 
8. Same; taking acknowledgment of conveyance of homestead.--By the general 


statute (Code, § 702, subd. 6), the clerk of a probate judge is authorized 
**to do all acts not judicial in their character,” and ‘to take and certify 
acknowledgments and proof of instruments authorized to be recorded’; 
and this statute being of force when the subsequent statute was passed 
(April 23, 1873) prescribing the manuer in which alienations of the 
homestead should be acknowledged and certified, and giving the power 
to judges of probate, with other judicial officers particularly named, to 
take and certify such acknowledgments, the power must be held to be 
conferred on their clerks also, though not expressly named. /b. 432. 


9. Homestead exemption of bankrupt; amendable defects of claim, and conclu- 


10. 


11, 


12, 


siveness of allowance by assiqgnee.—By the express language of the late 
bankrupt law, the bankrupt’s title to his homestead exemption did not 
pass to his assignee in bankruptcy; and where he included in his 
schedule all his lands, claiming, as a homestead exemption therein, 
“real estate to the value of $500,” but without designating any par- 
ticular portion, this is an amendable defect, of which advantage can not 
be taken in a subsequent collateral proceeding; and the assiguee having 
set apart to him, as exempt, the homestead on which he was then resid- 
ing, and which did not exceed, in quantity or value, more than was 
then allowed by law, and reported his action to the court of bank- 
ruptey, this action is conclusive, until set aside by that court, in a pro- 
ceeding of which the bankrupt had notice. Walker v. Carroll, 61. 

Decree of sale by court of bankruptcy; effect on bankrupt’s homestead 
exemption.—The bankrupt’s title to bis homestead exemption is not 
affected by a decree of the court of bankruptcy, rendered on the petition 
of the assignee in bankruptcy, and ordering a sale of all the lands 
included in the bankrupt’s schedule; to which petition he was not made 
a party, and which was filed after his homestead had been set apart to 
him by the assignee. Jb. 61. 

Order refusing injunction of sale; conclusiveness of.—The bankrupt having 
filed his petition, addressed to the judge of the District Court in bank- 
ruptcy, asserting his right of homestead exemption, and praying an in- 
junction of the sale under the decree ; which petition being overruled 
by the judge, and the injunction refused, was not further prosecuted ; 
held, that this ruling did not amount to the dignity of res adjudicata as 
to the right of homestead. Jb. 61. ‘ 

Waiver in note, of exemptions; presumption in favor of judgment.—In an 
action on a promissory note, which ig not set out, but in and by which, 
as the complaint averred, ** the defendant waived all constitutional and 
statutory exemptions,” judgment on verdict being rendered for the plain- 
tiff, on issue joined on the plea of non est faclum, but without incorpora- 
ting in it the waiver of exemption ; this court will not reverse, on ac- 
count of the refusal to amend the jadgment by setting out the waiver, 
when the record does not show on what evidence the action of the court 
below was based : in the absence of the evidence, the presumption will 
be indulged that it justified the refusal to amend. Hosea v. Talbert, 173. 


FRAUD. 


1. 


Fraud by purchaser, in buying goods.—Wheu a person who is insolvent, 
or in failing circumstances, obtains goods on credit from a mer- 
chant, with no intention or reasonable expectation of paying for them, 
and without disclosing to the merchant his condition, or furnishing him 
the mesns of information ; this isa fraud, which justifies the merchant 
in disaffirming the contract ; and he may recover the goods, unless an 
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innocent third person has acquired intervening rights. Loeb & Brother 
v. Flash Brothers, 526. 


2. Same; when contract is complete.—A retail merchant in Montgomery, Ala- 


9 


ae | 


bama, applied to a wholesale merchant in New Orleans, for a bill of 
goods on thirty days’ credit, and was required to furnish a reference as 
to his commercial standing; and the reference being unsatisfactory, 
the credit was refused by letter, unless a good acceptance was given ; 
but a part of the goods had already been shipped by mistake, and the 
merchant in Montgomery acknowledged their receipt by letter, with in- 
structions to draw on him for the money at thirty days; and the New 
Orleans merchant drew accordingly, and forwarded the draft by letter. 
Held, that the contract of sale was consummated by the writing and 
forwarding of this letter, and that the vendor could not, on these facts 
standing alone, disaffirm the contract, and reclaim the goods ; but, if 
the purchaser was at the time insolvent, and did not intend to pay for 
the goods, or had no reasonable expectation of doing so, this would con- 
stitute a fraud, for which the vendor might disaffirm the contract. Ib. 
526. 


. Same; proof of fraud.—Held, also, that the transfer of the goods by the 


purchaser, without taking them into his possession, by agreement made 
before or at their arrival in Montgomery, to another merchant, to whom 
he was indebted, at less than cost price, was not in the regular course of 
business, and tended to show that, when he bought them, he did not 
intend or expect to pay for them. Jb. 526. 


. Same; liability of sub-purchaser, in trover.—Held, also, that the vendor 


might, on these facts, maintain trover against such sub-purchaser ; and 
that the latter, having only given credit for the agreed price on his ex- 
isting debt, could not claim to be a bona fide purchaser for valuable con- 
sideration. Jb. 526. 

Proof of fraud; evidence as to other transactions.—Ou the question of 
fraud vel non in the sale of goods, a conspiracy, or common purpose, 
between the purchaser and sub-purchaser, being shown in a contest with 
the original vendor, suing for the conversion of the goods, and the 
transaction involved being attended with unusual features, it is permis- 
sible to inquire into other transactions between the parties at or about 
the same time. Jb. 526. 


. Fraud, as exception to statute of limitations.—Long before the adoption of 


the statute in reference to fraud and fraudulent concealment as an ex- 
ception to the statutes of limitation (Code, § 3242 ; Rev. Code, § 2946; 
Code of 1853, § 2492), it was a settled doctrine of courts of equity, that 
when fraud had been concealed by a party against whom there was a 
cause of action, the statute of limitations did not begin to run in his 
favor, until the discovery of the fraud, or until the party aggrieved had 
had a reasonable opportunity for discovering it. Porter v. Smith, 169. 


. Same.—The application of this principle to courts of law, as enunciated 


by Lord Mansfield in Bree v. Holbrook (Dougl. 654), though denied in 

New York, Virginia, and North Carolina, was supported by the weight 

of authority in the other States of the Union; but, under the decisions 

of the courts adopting it, it was doubtfal whether the time, necessary to 

complete the statutory bar, commenced to run only from the discovery 

: the fraud, or whether a reasonable time was allowed for bringing suit. 
b. 169. 


. Same.—-This being the state of the law before the adoption of the statute, 


as the legislature must be presumed to have known, the statutory limit 
of one year is prescribed as the reasonable time within which the ag- 
grieved party, seeking to avoid the operation of statute of limitations 
on the ground of fraud, or fraudulent concealment by the defendant, 
must institute his suit. Jb. 169. 


FRAUDS, STATUTE OF. 
1, 





How pleaded, or taleen advantage of.—In declaring on a contract which is 
required to be in writing (Code, § 2121), it is not necessary to aver in 
(44) 
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the complaint that it was reduced to writing; and although the com- 
plaint may show that the contract was not reduced to writing, the stat- 
ute of frauds must be pleaded, or it will be held to have been waived. 
Ritch v. Thornton, 309. 

2. Same.—The statute of frauds is a defense which must, generally, be set 
up by plea or answer; but, when the bill clearly shows on its face that 
the contract sought to be enforced is obnoxious to the statute, a de- 
murrer is the more appropriate mode of taking advantage of it. 
Bolling v. Munchus, 558. 

3. Recital of consideration.—Under the provisions of the statute of frauds 
(Code, § 2121), a failure to express the consideration, or, rather, to 
show the existence of a valuable consideration, is as fatal to the validity of 
the agreement, as would be the failure to reduce it to writing; and where 
the promise is to pay or auswer for the past-due debt of another person, it 
must be shown to be supported by a new and distinct consideration ; 
but the statute is satisfied, whenever a valuable consideration is ex- 
pressed, however small or insignificant it may be in point of fact. Jb. 
558. 

4. Same; want of consideration, and how shown.—Under a bill to foreclose a 
mortgage, which imports a consideration, the statute (Code, § 3035) 
being equally applicable at law and in equity, the want of consideration 
is an affirmative defense, the burden of proving which rests ou the de- 
fendanot ; and it must be made by plea or answer, unless the want of 
consideration clearly appears on the face of the bill. Jb. 558. 

6. Same; sufficiency of consweration.—The recital of the payment of one 
dollar, the receipt of which is acknowledged, as the consideration of a 
mortgage, is sufficient to answer the requirements of the statute of 
frauds, under a bill to foreclose. Jb. 558. 

6. Partial payment by executor, who is also devisee.—A partial payment by a 
sole executor or administrator prevents the ranning of the statute of 
limitations, as against the personal assets ; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Starke v. Wilson, 576. 


FRAUDULENT CONVEYANCES. 


1. Voluntary conveyauce.— As against the existing creditors of the grantor, 
a voluntary conveyance is constructively fraudulent and void. Feilows 
v. Lewis, 343. 

2. Same ; who may impeach.—Under the statute of frauds (Code. § 2124), as 
judicially construed, a voluntary conveyance is void as aguinst existing 
creditors ; and a person whose liability is contingent, or accrued on a 
contract which was in existence when the conveyance was made, is held 
to be within the protection of the statute. Fearn v. Ward, 33. 

3. Fraudulent and voluntary conveyances; who may assail.—A traudulent or 
voluntary conveyance is valid and operative as between the parties, and 
can only be assailed by a créditor of the grantor, or a purchaser from 
him. Means v. Hicks, 241. 

4. Same; liability of such grantee, and defenses by him.—The theory on which 
& creditor of the deceased grantor may maintain a bill in equity against 
the fraudulent or voluntary grantee, is that he is an executor de son tort; 
and he may set up any defense against the asserted claim or demand, 
which might be made by the decedent himself, if living, or by his right- 
ful personal representative. Jb. 241. 

5. Same; when creditor may come into equity.--The creditors of a deceased 
debtor may come into equity, to reach and subject property fraudulent- 
ly conveyed by him in bis life-time, whenever there is a deficiency of 
assets in the hands of his personal representative, without first exhaust- 
ing their legal remedies. Fellows v. Lewis, 343. 

6, 2wo writings construed as one; registration of conveyance reserving benefit 
to grantor.—A conveyance of lands purporting to be executed “in con- 
sideration of a certain contract in writing this day entered into between” 
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the grantor and the husband of the grantee, and the said written con- 
tract, relating to the same subject-matter, are to be construed together 
as one entire contract and transaction ; and if the deed is absolute and 
unconditional, while the written contract reserves to the grantor a sub- 
stantial benefit and interest, the failure to record the latter avoids the 
conveyance as to existing creditors Jb. 343. 

7. Voluntary conveyance of homestead. —A voluntary conveyance of his home- 
stead by a debtor is not constructively fraudulent as to his creditors, 
since they can not be injured by it; but, on his déath, unmarried, leav- 
ing neither wife nor child, the right of exemption ceases, and the pro- 
perty may then be subjected by his creditors. ib. 343. 

8. Fraudulent transfer of note.—It is no defense to an action at law by the 
transferree of a promissory note, against the maker, that the transfer 
was made with the intent to defraud the creditors of the transferror. the 
maker then being a creditor as surety on a contingent liability. Wood 
& Houston v. Steele, 436. 


GARNISHMENT. 


1. On judgment; whomay sue out.—When a surety paysa judgment rendered 
against him and his principal, and takes an assignment of it to himself 
(Code, § 3418), he may assert, either at law or in equity, any lien or 
right which might have been asserted by the plaintiff; and may, there- 
fore, sue out a garnishment on the judgment. Giddens v. William- 
son, 439. 

2. Dismissal by plaintiff.—A plaintiff, having sued out a garnishment on a 
judgment, may dismiss the proceeding, after answer filed denying any 
indebtedness, against the objection of the garnishee. (riel v. Loftin, 591. 








GIFT. 


1. Parol giftof lands, and possession under it.—When a son enters into the 
possession of lands, under a parol gift from his father, he is a mere 
tenant at will; and his possession, however long continued, does not 
become adverse, until asserted so openly and notoriously as to raise the 
presumption of notice to his father ; and if, after the death of his father, 
he joins with the other administrators in obtaining an order for the sale 
of the lands, and becomes himself the purchaser at the sale, this is a 
distinct recognition of the father’s title, and bis subsequent possession 
is held in subordination to it as purchaser. Boylcin v. Smith, 294. 

2. Construction of deed of gift; whether parties take by purchase or descent. 
Where lands were conveyed, by deed or gift, to the grantor’s son, with 
these words superaded, “but, should he die without a wife, or chil- 
dren, or child, then said lands shall pass according to the statutes of 
descent and distribution of the State of Alabama now in force”; and 
the grantee died, never having married ; held, that his surviving broth- 
ers and sisters took by purchase under the deed, and not by descent or 
inheritance irom him. Robinson v. IeGrand & G., 111. 

3. ** Heirs of the body ; when construed as words of purchase.—A deed of gift 
executed in 1848, by which property was conveyed in trust for the 
grantor’s married daughter ‘‘and the heirs of her body, for their support 
and the support of her children ; and at the lawful age of her youngest 
child, after her death, then the property to be equally divided among 
her children.” —creates an estate for life in the daughter, with remainder 
to her children as purchasers. May v. Ritchie, 602. 


As to the validity of voluntary conveyances, as against creditors, seo Fraup- 
ULENT CONVEYANCES, 





HABEAS CORPUS. 


1. What is revisxble by.—Unuder our statutes (Code, §§ 4961-2), as at com- 
mon law, the writ of habeas corpus is not a revisory remedy, and can 
not be made to answer the purpose of an appeal, certiorari, or writ of 
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error: when a judgment or sentence of another court is returned, as the 
cause of the petitioner’s detention or imprisonment, the jurisdiction of 
the court to render that judgment or sentence is the only matter that 
can be inquired into, and mere errors or irregularities in the proceed- 
ings are notavailable. Er parte Hubbard, 473. 


HOMESTEAD. See Exemptions. 
HUSBAND AND WIFE, 


1. Wife's statutory separate estate ; for what debts liable.—Under the statute 
which made the wife’s statutory estate liable ‘‘for articles of comfort 
and support of the household, suitable to the degree and condition in 
life of the family, and for which the husband would be responsible at 
common law” (Rev. Code, § 2376), it could not be made liable for a debt 
contracted by the husband, “for family supplies, moneys, and mate- 
rials, for the improvement and benefit of her separate estate.” Lee v. 
Sims, 248. 

2. Mortgage of wife's property.—The uniform decisions of this court have 
settled the principle, that the wife can not, either alone, or jointly with 
her husband, mortgage her statutory separate estate for the debt of her 
husband : her power to mortgage ‘+ seems to be limited to securing the 
purchase-money for the particular land on which the mortgage is exe- 
cuted.” Ib, 248. 

8. Consent decree in chancery, vesting legal title to lands in wife, charged with 
husband’s debt.—A creditor of the husband having levied an attachment 
on a tract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and ber hus- 
band, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to 
the land in the wife, as her statutory separate estate, while she and her 
husband executed a mortgage on it to the creditor, to secure the 
amount of the debt as reduced and admitted: Held, that while the 
mortgage could not be enforced against other lands conveyed by it, the 
legal title to which stood in the wife’s name, it was a valid incuwbrance 
on the land in controversy, for the amount of the admitied debt, in the 
nature of a vendor’s lien for unpaid purchase-money ; that the wife, 
claiming the benefit of the compromise under the consent decree, takes 
the land charged with the lien for the admitted debt. Jb. 248. 

4. Altorney’s lien on statutory separate estate.—Prior to the passage of the act 
approved March Ist, 1881, amending section 2711 of the Code (Sess. 
Acts 1880-81, p. 36), professional services réndered by an attorney-at- 
law in defending the title to property belonging to tbe statutory separate 
estate of a married woman, were not chargeable upon her estate. 
Hinson v. Gamble & Bolling, 605. 

6. Liability of wife's statutory separate estate; how enforced.—The liability of 
& married woman’s statutory estate, for claims which are chargeable 
upon it, can only be enforced by action at law, and in the form pre- 
scribed by the statute. Jb, 605. 

6. Purchase of lands by husband for wife; vendor's lien.—When the husband 
purchase lands for the wife, takiag the title in her name, and assuming, 
as a part of the purchase-money, a debt which the vendor owes toa 
third person, the wite can not hold the land, and repudiate the promise 
to pay the debt, because she was ignorant of it when made, and her 
husband exceeded his authority as her agent in making it; though she 
might claim a rescission of the contract on that account. Curver v. 
Eads, 190. 

7. Burden of proof, as to contract sought to be enforced ; husband’s admissions, 
as evidence against wife.—The answers of husband and wife denying the 
alleged contract, sought to be enforced in the nature of a vendor's lien, 
though not under oath, and expressed in equivocal terms, impose the 
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burden of proof on the complainant; and the subsequent admissions of 
the husband, as to the terms of the contract, are not competent evidence 
against the wife, when it is not shown that she had any connection with 
them. Jb. 190. 

8. Declarations in disparagement of title. —The declarations of the husband, in 
disparagement of his own title, admitting that bis wife had an equita- 
ble interest in lands which he had partly paid for with her moneys, 
made while negotiating an exchange of the lands, are admissible evi- 
dence tor the wife, against a subsequent purchaser at execution sale 
against the husband. Walker v. Elledge, 51. 

9. Decree in chancery against husband, declaring trust in land in favor of wife ; 
effect as evidence against creditor of husband.—A decree in chancery 
against the husband, declaring a trust ia favor of the wife in lands 
purchased and partly paid for with moneys belonging to her, and vest- 
ing the title in her to the extent of her moneys so used, is not evi- 
dence against a creditor of the husband, who was not made a party to 
the suit, and whose debt was created before the bill was filed; conse- 
quently, when the wife seeks to enjoin an action at law by the creditor, 
founded on a purchase at execution sale on his judgment, she must 
prove the investment of her moneys in the land, without the aid of the 
decree. Jb. 51. 

10. Decree against married woman, or her statutory separate estate.—Although 
a personal decree can not be rendered against a married woman, on & 
cause of action accruing during coverture, yet her coverture does not 
prevent the rendition of a decree against lands descended to her, for 
contribution to the other heirs on acccount of a debt of the ancestor 
which they have paid, Winston v. McAlpine, 377. 

11. Gontracts of married woman ; effect of statute and decree in chancery relieving 
of disabilities of coverture.—The statute authorizing the several chan- 
cellors, either in term time or vacation, on petition filed for that pur- 
pose, ‘*to relieve married women of the disabilities of coverture, as to 
their statutory and other separate estates, so far as to invest them with 
the right to buy, sell, hold, convey and mortgage real and personal pro- 
perty, and to sue and be sued as femmes sole” (Code, § 2731), is an 
enabling statute, and only relieves of the disabilities of coverture to the 
extent specified; and neither the statnte, nor a decree in chancery pur- 
suing its words, anthorizes such murried woman to make general con- 
tracts, or to bind herself personally by the execution of a promissory 
note on which she may be sued at law. Dreyfus v. Wolffe, 496. 

12. Statutory lien of material-men ; when enforced against wife's property.—The 
statutory lien given to contractors, material-men, &c., for work done, or 
materials furnished (Code, §§ 3440-61), may be enforced against pro- 
perty held by a married woman as an equitable separate estate, the title 
being in a trustee for her use and benefit, when it is shown that the 
contract was made by her husband, with her knowledge, and without 
dissent or disapproval on her part, and that she has enjoyed the useand 
benefit of the work or materials, Schmidt & Smith v. Joseph, 475. 

£13. Insurance on lifeof husband, for benefit of wife; object and purpose of statute, 
and limitation as to amount. —The statute authorizing the wife to procure 
or effect an insurance on the life of her husband (Code, $§ 2733-34), 
was intended ‘‘authorize an insurance on the lifeof a husband and 
father, for the benefit of his surviving wife and children, freed from the 
claims of his creditors”; and the limitation upon the amount of annual 
premiums which the husband may pay, $500, was intended to guard 
against the perversion of the statute to the injury of creditors. Fearn 
v. Ward, 33. 

14. Same ; statute construed as exemption law; insolvency of husband.—The 
statute is in the nature of an exemption law, and must receive a liberal 
construction: the solvency or insolvency of the husband, when the 
premiums are paid, docs not affect the validity of the policy; but a 
policy in favor of one only of several children is not within the letter 
or spirit of the statute. 1b. 33. 
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15. Same; validity against debts existing when statute was enacted. — As against 


debts or liabilities existing on the 15th February, 1867, when the statute 
authorizing such insurance was passed, it would operate as a retroactive 
exemption law, and a policy conforming to its terms would be subject 
to the claims of such creditors. Jb. 33. 


16. Ejuitable estate of wife ; by what words created.— Where lands are devised to 


a trustee, upon whom active duties are imposed, ‘for the use, benefit 
and behoof of” the testator’s son, ‘‘during his natural life,” with the 
further provision, ‘‘that the rents and profits are to be discreetly used 
for the genteel and comfortable support and maintenance of said son, 
also for any family he may hereafter have”; on the subsequent marriage 
of the son, his wife would become entitled toa ‘* genteel and comfort- 
able support and maintenance” out of the rents and profits, and this 
she would hold as an equitable separate estate. Jones v. Reese, 134. 


17. Same; how charged or aliened.—As to her equitable estate, a married 


woman has the capacity of a femme sole, and may mortgage it for the 
security of her own or her husband's debts. 1b. 134. 


18. Appeal by married woman, without securily for cost.—The statute which 


authorizes an appeal by a married woman, without giving security 
for the costs, from any judgment or decree ‘subjecting to sale her 
separate estate, or any part thereot ” (Code § 3930), does not embrace a 
decree dismissing a bill filed by a married woman, by which she sought 
to fasten a trust on lands, the legal title to which was taken by the hus- 
band in his own name, on the ground that her funds were used in paying 
the purchase-money. Cahalan v. Monroe, Sinaltz & Co., 254. 


INDICTMENT. See Crarmrnat Law, 1, 2, 7, 13. 
INJUNCTION. See Cuancery, 5-8, 
INJUNCTION BOND. See Bonps, 1-4. 
INSOLVENT ESTATES. See Cuancery, 9-10. 


INSURANCE. 
1, Insurance on life of husband, for benefit of wife ; object and purpose of stat- 


ute, and limitation as to amount.—-The statute authorizing the wife to 

rocure or effect an insurance on the life of her husband (Code, 
RS 2733-34), was intended ‘‘to authorize an insurance on the life of a 
husband and father, for the benefit of his surviving wife and children, 
freed from the claims of his creditors ;” and the limitation upon the 
annual premiums which the husband may pwy, 9500, was intended to 
guard against the perversion of the statute to the injury of creditors. 
Fearn v. Ward, 33. 


2. Same; statute construed as exemption law; insolvency of husband.—The 


statute is in the nature of an exemption law, and must receive a liberal 
construction : the solvency or insolvency of the husband, when the 
premiums are paid, does not affect the validity of the policy ; but a 
policy in favor of one only of several children is not within the letter 
or spirit of the statute. Jb. 33. 


3. Same; validity against debts existing when statute was enacted, —As against 


debts or liabilities existing on the 15th February, 1867, when the statute 
authorizing such insurance was passed, it would operate as a retroac- 
tive exemption law, and a policy conforming to its terms would be 
subject to the claims of such creditors. 1b. 33. 


INTEREST. 
1. On county bonds.—The special statute approved December 28th, 1868, 





authorizing the issue of bonds by Butler county and other counties 
therein named (Sess. Acts 1868-9, p. 505), expressly provides for the 
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issue of interest-bearing bonds ; and although they are made payable in 
five years, there is no indication of any purpose to prohibit interest 
after their maturity ; consequently, they, and the coupons attached, are 
governed by the principle, which allows interest as an incident to a 
debt after its maturity. Dunklin v. Caldwell, 461. 

2. On tares.—The uniform custom has been against the allowance of inter- 
est on taxes in default ; and without entering into the discussion of the 
question, the court declines to gward interest on the back taxes in con- 
troversy in this case, Perry County v. Railroad Co., 391. 


JUDGMENTS AND DECREES. 


1. Amendment of decree, nunc pro tunc.—When the lands sought to be sub- 
jected by the bill are correctly descrived in the bill, but, by mistake, 
the government numbers are incorrectly designated in the chancellor’s 
decree ordering a sale, the decree may be amended at a subsequent 
term, nunc pro tune, by inserting the proper description. Taylor v. 
Harwell, 1. 

2. Assignment of judgment, to surety paying it; garnishment thereon, and claim 
of exemption.—When a surety pays u judgment rendered against him 
and his principal, aud takes an assignment of it to himself (Code, 
§ 3418), be may assert, either at law or in equity, any lien or right 
which might have been asserted by the plaintiff; and may, therefore, 
sue out a garnishment on the judgment, and resist a claim of exemp- 
tion which was not available agaiust the plaintiff. Giddens v. William- 
son, 439. . 

3. Same; remedy against lands devised.—The statute is in derogation of the 
principles of the common law, and must be strictly construed as to the 
rights created by it. When a judgment is rendered against an executor, 
on a debt due by the testator, and is affirmed on appeal, against him 
and his surety on the supersedeas bond ; if the surety pays the affirmed 
judgment, and takes an assignment of it to himself, he may, by bill in 
equity alleging the insolvency of the executor, reach and subject any 
personal assets remaining unadministered in the hands of the executor, 
and also his individual interest in the estate, both lands and personal 
property ; but, as against the other devisees, they not being parties to 
the judgment, nor to the supersedeas bond, the lapse of six years after 
the payment of the judgment by surety, before filing a bill in equity to 
reach the lands devised, is a bar to any relief. Vanderveer v. Ware, 606. 

4, Entries in cause at term subsequent to rendition of final decree. — After a final 
judgment or decree has been rendered in a cause, and the term of the 
court has closed, the parties to the cause are discharged from further 
attendance; and an entry of payment, or satisfaction, as to one of the 
defendants, made at a subsequent term, is not binding upon a party in 
interest, nor evidence against him, when made without notice to him. 
Armstrong v. Harper, 523. 

5. Decree against married woman, or her statutory separate estate.—Although a 
personal decree can not be rendered against a married woman, ona 
cause of action accruing during coverture, yet her coverture does not 
prevent the renditian of a decree against lands descended to her, for 
contribution to the other heirs on account of a debt of the ancestor 
which they have paid. Winston v. McAlpine, 377 

6. Consent decree in chancery, vesting legal title to lands in wife, charged with 
husband's debt, —A creditor of the husband having levied an attachment 
on a tract of land, the legal title to which stood in his name, and the 
wife having then filed a bill in equity against the creditor and her 
husband, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to the 
land in the wife, as her statutory separate estate, while she and her 
husband executed a mortgage on it to the creditor, to secure the amount 
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of the debt as reduced and admitted: Held, that while the mortgage 
could not be enforced against other lands conveyed by it, the legal title 
to which stood in the wife’s name, it was a valid iucumbrance on the 
land in controversy, for the amount of the admitted debt, in the nature 
of a vendor’s lien tor unpaid purchase-money : that the wife, claiming 
the benefit of the compromise under the consent decree, takes the lahd 
charged with the lien for the admitted debt. Lee v. Sims, 248. 

7. Decree in chancery against husband, declaring trust in land in favor of wife ; 
effect as evidence against creditor of husband.—A decree in chancery 
agaiust the husband, declaring a trust in favor of the wife in lands 
purchased and partly paid tor with moneys belonging to her, and vest- 
ing the title in her to the extent of her moneys so used, is not evidence 
against a creditor of the husband, who was not made a party to the 
suit, and whose debt was created before the bill was filed ; consequently, 
when the wife seeks to enjoiu an action at law by the creditor, founded 
on a purchase at execution sale on his judgment, she must prove the 
investment of her moneys in the land, without the aid of the decree. 
Walker v. Elledge, 51. 

8. Settlement of accounts of deceased administrator ; admissibility and effect as 
evidence against sureties. —A decree reudered by the Probate Court, on 
final settlement of the accounts of a deceased administrator, by his 
personal representative, is, as to the sureties on bis official bond, res inter 
alios acta, and evidence only of the fact of its rendition. Meuns v. 
Hicks, 241. 

9. Decree against surety; admissibility against co-surety.—A decree in chan- 
cery against one of the sureties on the official bond of a deceased ad- 
mivistrator, in favor of a succeeding administrator, founded on the 
default of the deceased administrator, is not competent or admissible 
evidence against a co-surety, who was not a purty to the suit, to show 
the common liability of the sureties. Jb, 241. 

10. Conclusiveness of decree in chancery.—A decree in chancery, like a judg- 
ment at law, when rendered on the merits, is final and conclusive, not 
only as to the facts or issues actually decided, but as to all points neces- 
sarily involved in the matter adjudicated. McDonald v. Mobile Life 
Ins. Co., 358. 

11. Same.—Under a bill filed by a married woman, for the purpose of setting 
aside, as invalid, a mortgage executed by her as a femme sole, under 
authority of a special statute declaring her a free-dealer, a decree dis- 
missing the bill, rendered on a demurrer which went to the whole case, 1s 
conclusive as to the validity of the special statute, and estops her from 
attacking its constitutionality, in a subsequent suit to foreclose the mort- 
gage. Jb. 358. 

12, Same.—A decree in chancery in favor of the complainant is conclusive 
as to his interest in the subject-matter of the suit; aud in a subsequent 
action by him, or by a purchaser {from him, against a person who was 
a party defendant to the suit, the latter can not be heard to insist that 
the plaintiff had no interest in the claim on which the suit was founded. 
Cargile v. Ragan, 287. 

13. Judgment against executor after removal. —A judgment against an executor, 
in a suit commenced after his removal from office, does not bind the 
assets of the estate; but, if the suit was commenced before his removal, 
the judgment would be binding on him personally, notwithstanding his 
removal pending the suit, whether valid or not as against the assets of the 
estate. Gibbs v. Hodge, 366. 

14. Judgment against personal representative ; effect as against heir or deviseee. 
A judgment against the personal representative, on a debt contracted by 
the decedent, does not estop the devisee from setting up the statute of 
limitations, in defense of a suit in equity to subject the devised lands 
to the payment of the debt. Starke v. Wilson, 576. 

15. Judgment in favor of foreign executor or administrator.—A judgment 
recovered by such foreign executor or administrator, without a com- 

pliance with our statutory provisions, against a debtor here, though 
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his suit might have been defeated by a plea denying his authority to 
sue, is conclusive as between him aud the debtor; but, as against an 
administrator subsequently appointed here, between whom and such 
toreign representative no privity exists, it is res inter alios acta; yet, if 
the money collected by the foreign administrator, under the judgment, 
has been applied as the domestic administrator would be compelled to 
apply it, the debtor may have relief in equity against the claim of the 
domestic administrator. Hatchett v. Berney, 39. 


16. Judgment on demurrer ; whether interlocutory or final.—An interlocutory 


17, 


18. 


19 





21. 


22. 


23. 








judgment, not pronounced on the merits of the case, overruling a de- 
murrer to a petition for rehearing under the statute, ‘‘without prejudice,” 
is no bar to the interposition of another demurrer on the trial. Brock 
v. South & North Ala. Railroad Co., 79. 

When decree is final, and will support appeal.—Under a bill for contribution 
between two co-sureties, several defenses being set up by answer and 
cross-bill, alleging defendant’s discharge, a special agreement among 
the several sureties as to the extent of their respective liabilities, and 
the complainant’s liabflity to account for money or property received by 
him as trustee for all the sureties, —as to all of which matters tne evi- 
dence was conflicting ; a decree rendered on a hearing on pleadings and 
proof, in these words: ‘‘ Upon consideration, it is ordered that com- 
plainant is entitled to relief; and the matter is referred to the register, 
to ascertain and report, at this term, the amount paid by the complain- 
ant on the notes, with interest to date, and what one half of such amount 
may be, and the demnmrrers to the cross-bill are overruled,” is not such 
a final decree as will support an appeal. Broughton v. Wimberly, 550. 

Lien of judgment.—Under our statutes (Code, § 3210), a judgment is not 
a lien on lands, and the lien of an execution attaches only from the 
time the writ is placed in the hands of the sheriff to be levied. Walker 
v. Elledge, 51. 

Allowance of vendor's lien by court of bankruptcy; when not conclusive on 
bankrupt.—The assignee of a note, given for the purchase-money of 
land, but showing on its face a waiver of the vendor’s lien, having filed 
a petition in the court of bankruptcy, after the allotment to the bank- 
rupt purchaser of a homestead exemption in the lands, asserting a ven- 
dor’s lien on all the lands., but not making the bankrupt himself a par- 
ty ; a decree declaring a lien in his favor is not binding on the bank- 
rupt, and does not affect his title to his homestead exemption. Walker 
v. Carroll, 61. 


. Decree of sale by court of bankruptcy ; effect on bankrupt’s homestead exemp- 


tion. —The bankrupt’s title to his homestead exemption is not affected by 

a decree of the court of bankruptcy, rendered on the petition of the as- 
signee in bankruptcy, and ordering a sale of all the lands included in 
the bankrupt’s schedule ; to which petition he was not made a party, 
and which was filed after his homestead had been set apart to him by 
the assignee. Jb. 61 

Order refusing injunction of sale; conclusiveness of.—The bankrupt having 
filed his petition, addressed to the judge of the District Court in bank- 
ruptcy, asserting his right of homestead exemption, and praying an in- 
junction of the sale under the decree ; which petition being overruled 
by the judge, and the injunction refused, was not farther prosecuted ; 
held, that this ruling did not amount to the dignity of res adjudicata as 
to the right of homestead. Jb. 61. 

Validity of probate decree as against administrator de bonis non. without 
notice ; how vacated.—On the settlement of the accounts of an executor 
or administrator who has resigned, the decree rendered is not void on 
its face, because the record does not affirmatively show personal notice 
to the administrator de bonis non, or an appearance by him ; but, if he 
in fact had no notice, and did not appear, the decree is void, and may 
be annulled and vacated, at his instance, in the court by which it was 
rendered. HHatchett v. Billingslea, 16. 

Purchase under judgment of decree afterwards reyrsed.—When a party pur- 
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chases lands under a judgment or decree, whether he be the original 
plaintiff in the suit, or an assignee of the judgment or decree, he ac- 
quires only a defeasible title liable to be defeated by a subsequent rever- 
sal of the judgment or decree ; and this rule obtains, whether the rever- 
sal is based on an amendable defect, or on one which is incurable. Me- 
Donald v. Mobile Life Insurance (o., 358. 


JURISDICTION. 


1. Of Probate Court.—In matter of administration. Hatchett v. Billingslea, 
16; Sims v. Waters, 442. . 

2. Of justice of the peace.—In action of ejectment, or of unlawful detainer. 
Webb v. Carlisle, Jones & Co., 313. 


JUSTICE OF THE PEACE. 


1. Jurisdiction of action by purchaser of lands at lax sale.—The legislature can 
not confer on justices of the peace jurisdiction of actions involving the 
title to real estate, in the nature of actions of ejectment, though called 
an action of unlawful detainer; hence, the provision contained in the 
47th section of the act establishing a new charter for the city of Selma, 
which authorizes a purchaser of lands sold for unpaid city taxes to 
maintain an action of umlawfal detainer, before a justice of the peace, 
against a person who refuses to surrender the possession on demand, 
‘for the recovery of the possession of the premises, and damages for 
the detention thereof” (Sess. Acts 1874-5, p. 376), is unconstitutional. 
Webb v. Carlisle, Jones & Co., 313. 

2. Objection to jurisdiction of justice, on appeal.—When an action is brought 
before a justice of the peace, in a case in which be has no jurisdiction 
of the subject-matter—-as, an action involving the title to real estate— 
and his judgment is removedjby appeal, at the instance of the defendant, 
into the Circuit Court, that court may repudiate the cause, ex mero motu, 
without pleading, motion or proof; and any ruling by which that re- 
sult is attained, even if erroneous, conld not injure the plaintiff, or 
justify a reversal at hisinstauce. Jb. 313. 

3. Summary proceeding against constable; sufficiency of notice and motion.—In 
asummary proceeding against a constable and bis sureties, instituted 
before a justice of the peace, for a failure to levy an attachment (Code, 
§§ 3663, 3671), the notice must briefly describe the process, stating when 
and by whom issued, the names of the parties, and when received by the 
constable ; and must aver thut he tailed to execute it, whereby the plain- 
tiff lost his debt ; but it is not necessary to file a written motion in the 
justice’s court. Abrams v. Johnson, 465. 

4, Same; proceedings on appeal.—On appeal from the judgment of the justice 
in such proceeding, the case is required to be tried ‘‘according to equity 
and justice, without regard to any defects in the summons or other pro- 
cess before the justice” (Code, § 3121): consequently, defects in the 
notice are not available, and a written statement of the cause of action 
is not necessary. Jb. 465. 


LANDLORD AND TENANT. 


1. Abandonment of leased premises by tenant; lindlord’s remedies. —If the tenant, 
abandons the leased premises before the expiration of the term, 
the landlord may, at his election, at once enter, and determine 
the contract, and recover the rent due up to the time of the abandon- 
ment ; or he may suffer the premises to remain vacant, and sue on the 
coutract for the entire rent; but he can not take possession of the 
premises, and afterwards treat the contract as still subsisting, Rice v. 
Dudley, 68. 

2, Eviction by landlord defined.—An eviction by the landlord is not a mere 
trespass, but something of a grave and permanent character, done by 
him with the intention of depriving the tenant of the possession of the 
leased premises ; the question of eviction vel non depending on the 
facts, and being a fhatter for the decision of the jury. Ib. 68. 
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1. Bequest of rents, profits, or income cf property.— An unqualified devise of 
the rents and profits of land, or an absolute gift of the profits or income 
of a chattel, is equivalent to an absolute devise or gift of the property 
itself, and passes the legal as well as the beneficial interest; but, when 
there is a mere power or direction to raise money for the payment of 
debts or legacies, out of the rents and profits of lands, whether it will 
charge the lands, or pass any power to raise the money by selling them, 
is a question of intention to be determined by the construction of the 
will. Taylor v. Harwell, 1. 

2. When pecuniary legacies are chargeable on land.—The general rule is, that 
pecuniary legacies are not chargeable on lands, unless the intention so 
to charge them is manifested by express words, or by fair implication; 
and although the courts are inclined to avoid u construction whick will 
leave children unprovided for, or debts unpaid, when the power or 
direction is intended to provide for children, or for the payment of 
debts, yet they are not eager to lay hold of circumstances to that end, 
but rather look to the particular framing of the trust and the intention 
of the instrument. Jb. 1. 

3. Pecuniary legacy payable out of accumulating prcfits of plantation in hands 
of trustee.—Where the testator devised and bequeathed a large planta- 
tion, with the slaves and other personal property on it, to a trustee, in 
trust for two infants, grand-children of his deceased wife; the property 
to be managed and controlled by the trustee for their benefit, with an 
annual allowance to them, ‘‘out of the profits of the said plantation,” 
of ‘‘such sums of money as, in his discretion, may be right, for their 
support and maintenance according to their condition in life; the 
balance of said profits, if nny there be, to be invested in lands or 
negroes, at his discretion,” for their benefit; ‘‘and out of the profits of 
said plantation, when Fanny,” who was the half-sister of said grand- 
children, ‘‘arrives at the age of twenty-one, and not before, the said 
‘* trustee is to pay to her the sum of $5,000;” held, that the legacy to 
Fanny was payable out of the net protits of the plantation and other 
property during her minority, but was not charged on the lands; and 
the plantation having ceased to yield any surplus profits, in consequence 
of the emancipation of the slaves before she attained the age of twenty- 
one, the legacy to her failed. Jb. 1. 

4. Bequest in trust for debtor; when liable for debts.—Testator devised a plan- 
tation, with the slaves and personal property on it, to T., ‘‘in trust for 
Mary and William,” grand-children of his deceased wife, ‘*subject to 
the following restrictions: the said T. is to mauage and control the said 
plantation and property for the benefit of the said Mary and William, 
and to make all the contracts that may be necessary in keeping up the 
said plantation, and to discharge all the proper debts which may accrue 
against it; he is to allow the said Mary and William, out of the profits 
of the said plantation, annually, such sums of money as, in his discre- 
tion, may be right, share and share alike, for their support and main- 
tenance according to their condition in hfe; and the balance of said 
profits, if any there be, after making said annual allowance to said 
Mary and William, he is to invest in lands, negroes, or other property, 
at his like discretion, subject to the conditions herein specified, for the 
use and benefit of the said Mary and William; and in no event is the 
principal of this bequest to be interfered with by any one, or parted with, 
or charged, except 1t be with the express assent of the said T., or by the 
express direction of the Chancery Court having jurisdiction for that 
purpose, on a case regularly brought before it.” Held, that William’s 
interest in the profits and in the corpus of the property, after he and 
Mary had each attained the age of twenty-one years, might be reached 
and subjected by bill in equity at the suit of his judgment creditors, 
Tb. 1. 

5. Same. —A beneficial interest, legal or equitable, in or to real or personal 
property, or in or to its income, rents or profits, can not be created by 
a devise or bequest, free from the power of the beneficiary to dispose of 
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it, or exempt from liability for the payment of his debt, unless it is con- 
ferred and is to be enjoyed joinily with others, in such maaner that a 
severance of the interests would be destructive of the purposes of the 
gift. Jones v. Reese, 134. 

6. Sume.—Under a devise und bequest ‘‘in trust for the use, benefit and 
behoof” of the testator’s son, then unmarried, ‘‘forand during bis 
natural life; the rents and profits to be discreetly used for his genteel 
and comfortable support and maintenance, also for any family he may 
hereafter have”; with a further direction for the investment of the sur- 
plus profits, and au inhibition of any liability for debts; the interests 
of the son and of his wife, in the rents and profits during his life, are 
capable of separation from the interests of their children, and may be 
subjected to their debts. Jb, 134. 

7. Devised lands; title and rights of devisee.—When lands are devised, the 
title vests in the devisee from the moment of the testator’s death, sub- 
ject to the exercise of the statutory powers with which the personal 
representative is clothed for the protection of creditors; and the devisee 
may alien and convey his right and title to another, though the lands 
would remain liable for debts as before. Scott v. Ware, 174. 

8. Testamentary charge on lands, for education of child.—Where the testator 
devised his entire estate to his wife and daughter, to be divided equally 
between them when either of them married, but directed that the 
daugbter should receive a thorough education, ** without being an extra 
charge on the estate,” ‘‘ over aud above her share at the final division 
and distribution of the estate”; held, that the expenses attending the 
educution of the daughter—that is, ‘‘tuition, board (if proper as an 
incident), and other usual and necessary incidental expenses ” — were a 
charge upon the entire property, and should be first paid out of the 
rents, after deducting taxes and necessary repairs, before any portion 
could be allotted to the widow, or to a purchaser at exccution sale 
against her. Hill v. Jones, 214. 

9. De vise and bequest to two, to be divided on future event.—Under a devise and 
bequest to the testator’s widow and daughter, to be divided ‘equally 
between them, and to be kept together until the marriage of one of 
them, the two take and hold as tenants in common until the division is 
made, Jb, 214. 

10. Devise io children, as tenants in common ; voluntary partition among them, 
before probate of will.—Held, re-affirming Goodman v. Winter (64 Ala. 
410), that a devise of all the testator’s estate, after payment of his debts, 
to his children, to be equally divided among them by amicable parti- 
tiou, the sons taking an absolute estate, and the daughters an estate for 
life with remainder to their children, creates in them a tenancy in com- 
mon, until the property is divided among them as directed by the will; 
that when a partition was made, by amicablelagreement, and recorded as 
prescribed by the will, the share of each child vested in severalty, with- 
out any conveyance from the others; and that a partition before the 
probate of the will was valid and effectual, though the subsequent 
probate was indispensable, as furnishing legal and conclusive evidence 
of the title of the devisees. Doe, ex dem. Pope v. Pickett, 487. 

11. Foreign will; what lands pass by devise.—A will executed in Georgia, 
where the testator resided, devising all his *‘ property, real and per- 
sonal,” to his children, to be divided equally among them by amicable 
partition, and directing the partition to be recorded in the Superior 
Court of the county of his residence, shows au intention to pass lands 
situated in Alabama, and is effectual for that purpose when properly 
probated. Jb. 487. 

12. Sule of lands by executor as sole devisee, in payment of his own debts.—This 
court **is not prepared to say that an executor, who is sole devisee, can 
sell the lands devised, in payment of his own debts, and leave the debts 
of his testator unpaid”; but, as to the remedy of the creditors in such 
case, no Opinion is intimated, Gibbs v. Hodge, 366. 

13. Devise of lands ‘‘ after payment of debts.” —Under the doctrine established 





INDEX. . 701 


LEGACY AND DEVISE— Continued. 


by the courts of equity in England, a bequest or devise of property, 
‘after the payment of debts,” is an implied charge of the debts upon 
the property; but this doctrine is not recognized with us, since our 
statutes expressly charge the whole of the property with the payment 
of debts. Starke v. Wilson, 576. 

14. Partial payment by executor, who is also devisee.—A partial payment by a 
sole executor or administrator prevents the running of the statute of 
limitations, as against the personal assets; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his ivterest in lands devised. Jb. 576. 

15. Meaning of ‘* children." —Where the will directed that the testator’s 
widow should be allowed to take, from his stock of merchandise 
directed to be sold, ‘‘such articles as she may want, and to any amount, 
for her use and the use of the children”; that the annual rents of the 
real estate, until the time appointed for the final division and distribu- 
tion, should also ‘* be turned over to her, for the support of her and the 
children,” besides an additional sum, “from other sources, to amply 
support her and the children and for the education of the children that 
have not been educated”; that all the money, proceeds of sale, &c., 
should be equally divided among his wife and children in 1890, and the 
real estate in 1891, after first giving to the younger children each a sum 
equal to that already advanced to the two oldest; held, that the pro- 
visions for the use and benefit of the children, before the final distribu- 
tion, were intended for all equally, and were not confingd to those who 
were or continued to be members of the family. Hollingsworth v. Hol- 
iingsworth, 321. 


LIEN. 


1. Definition of.--At common law, a lien imported a right to retain the 
possession of property until a demand was satisfied ; but itis now of 
more extended signification, and designates all the various charges on 
land or personalty created by contract, or by law ; yet it never imports 
more than security. Mobile BD. & L. Association v. Robertson, 382, 

2. Statutory lien of material-men ; when enforced againat wife's property.—The 
statutory lien given to contractors, material-men, &c., for work done, or 
materials furnished (Code, §§ 3440-61), may be enforced against prop- 
erty held by » married woman as an equitable separate estate, the title 
being in atrustee for her use and benefit, when it 1s shown that the 
contract was made by her husbaud, with her knowledge, and without 
dissent or disapproval on her part, and that she has enjoyed the use 
and benefit of the work or materials. Schmidt & Smith v. Joseph, 475. 

3. Statutory lien for advances to make a crop. —A person who makes advances 
to another, whether in horses, mules, provisions, &c., or in money to 
purchase the same, to enable him to make a crop, the statutory regula- 
tions being complied with (Code, §§ 3286-88), has a lien on the stuck 
so provided or bought, and on the crop raised ; which lien has a pref- 
erence over all other liens on the crop, except the landlord’s lien for 
rent andadvances. Flexner & Lichten v. Dickerson, 129. 

4. Lien of judgments and executions. —Under our statutes (Code, § 3210), a 
judgment is not a lien on lands, and the lien of an execution attaches 
only from the time the writ is placed in the hands of the sheriff to be 
levied. Walker v. Elledge, 51. 

5. Lien of atiorney, ses ATToRNEY at Law. 





LIMITATIONS, STATUTE OF. 


1. Limitation of action against railroad company, for injuries to stock.—Al- 
thongh the first section of the act approved February 3d, 1877, entitled 
** An act to define and regulate the responsibility of railroads for dam- 
ages to live stock or cattle of any kind” (Code, § 1710), bas been held 
unconstitutional, because it attempts to impose upon railroad corpora- 
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tions an absolute liability for stock or cattle killed or injured, without 
any inquiry into the question of negligence or other fault (Zeigler v. 
S. &. N. Ala. Railroad Co., 58 Ala. 594); yet the provision contained in 
the second section of said act, which declares that “all claims for 
damages shall be barred unless complaint is made within six months’’ 
from the time of the injury (Code, § 1711), may well stand without any 
connection with the first section ; and being an enactment of later date 
than thestatute which imposed a limitation of sixty days (§ 1701), it is 
the statutory bar to actions against railroad companies for injuries to 
Stock. South & North Ala. Railroad Co. v. Morris, 193. 

2. Same, for personal injuries.—A claim for damages against a railroad com- 
pany, on account of personal injuries, is not within the statute requiring 
claims for damages to be presented or sued on within sixty days after 
they accrue (Code, § 1701), but is governed by the general statute of 
limitations of one year (§ 3231). (Nicholson v. M. & M. Railroad Com- 
pany, 49 A la. 205, doubted, but adhered to.) M. & M. Railway Co. v. 
Crenshaw, 566. 

3. Fraud, as exception to statute of limitations.—Long before the adoption of 
the statute in reference to fraud and fraudulent concealment as an 
exception to the statutes of limitation (Code, § 3242 ; Rev. Code, § 2946 ; 
Code of 1853, § 2492), it was a settled doctrine of courts of equity, that 
when fraud had been concealed by a party against whom there was a 
cause of action, the statute of limitations did not begin to run in his 
favor, until the discovery of the fraud, or until the party aggrieved had 
chad a redsonable opportunity of discovering it. Porter v. Smith, 169. 

4. Same,—The application of this principle to courts of law, as enunciated 
by Lord Mansfield in Bree v. Holbreck (Dougl. 654), though denied in 
New York, Virginia, and North Carolina, was supported by the weight 
of authority in the other States of the Union ; but, under the decisions 
of the courts adopting it, it was doubtful whether the time, necessary to 
complete the statutory bar, commenced to run only from the discovery 
of the fraud, or whether a reasonable time was allowed for bringing 
Suit. Jb. 169. . 

5. <@me.—This being the state of the law before the adoption of the statute, 
as the legislature must be presumed to have known, the statutory limit 
of one year is prescribed as the reasonable time within which the 
aggrieved party, seeking to avoid the operation of the statute of limita- 
tions on the ground of fraud, or fraudulent concealment by the de- 
fendant, must institute bis suit. Jb. 169. 

6. Partial payment by executor, who is also devisee.—A partial payment by a 
sole executor or administrator prevents the running of the statute of 
limitations, as against the personal assets ; but, under the operation of 
the statute of frauds (Code, § 2121), it would not have that effect as 
against his interest in lands devised. Starke v. Wilson, 576. 

7. Statute of limitations as to trust for payment of debts.—To take a debt out 
of the operation of the statute of limitations, as against lands devised, 
even under the English doctrine, there must be a specific charge, or an 
express trust ; and that is the doctrine established by the later decisions 
of this court, which overrule, as to that point, the case of Darrington v. 
Borland, 3 Porter, 10. Jb. 576. 

‘ 8. Absence from State, in computation of time effecting statutory bar.—In the 
computation of the time necessary to effect a bar under the statute of 
limitations (Code, § 3234), the period during which the defendant has 
been absent from the State, is required to be deducted. Minniece v. 
Jeter, 222. 

9. Foreign statute of limitations, as defense here.—When a foreign statute of 
limitations is pleaded as a defense to an action here, as it may be under 
our statute (Code, § 3237), any exception in the foreign statute is also 
available in answer to the plea ; but our statute allows the bar of the 
foreign statute, only when the action is founded on a contract made or 
act done within the foreign jurisdiction, and the plea should aver that 
such is the fact. Jb. 222. 
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10. Partial payment, in avoidance of stalutory bar.—A partial payment on a 
claim, made before the statute of limitations has effected a bar, is an 
admission that the debt exists, and obliterates all past time in the com- 
putation of the statutory bar; but, to have this effect, the party making 
the payment must intend its application to the debt, or must know and 
approve such application ; and where the money is sent by a third per- 
son, and nothing is said as to its application, or the purpose for which 
it is sent, it is a question for the jury, under the facts in proof, whether 
a partial payment or a gift was intended. Jb, 222. 

Statute of limitations, and staleness, as defense to bill for foreclosure. -When 
a mortgage has been delivered and duly recorded, the subsequent pos- 
session of the mortgagor is in subordination to the title of the mortga- 
gee, unless asserted as adverse and hostile so openly and notoriously as 
to raise the implication of notice; anda junior mortgagee, with full 
covenants of warranty, who is let into possession, can not set up the 
statute of limitations, or the staleness of the demand, in defense of a 
bill for foreclosure by the first, except under the same circumstances 
which would be available to the mortgagor himself. Elsberry v. Boykin, 
336. 

12. As to trust estates.—The statute of limitations, barring actions for the 
recovery of lands, applies equally to legal and equitable titles ; and 
when the trustee is barred, the cestui qve trust is also barred, Love v. 
Love, 554. 

13. How pleaded in equity.—An allegation, in an answer to a bill in equity, 
“tbat this respondent has had the uninterrupted possession of said 
lands, claiming them as her own, with full knowledge on the part of 
the complainant, for more than sixteen years,” is a sufficient plea of 
the statute of limitations. Jb. 554. 

14. When available to devisee, against debt of ancestor.-—When a judgment 
has been rendered against an executor, on a debt due by the testator, 
and is affirmed on appeal, agaivst him and his surety on the supersedeas 
bond; if the surety pays theaffirmed judgment, and takes au assignment 
of it to himself, be may, by bill in equity, alleging the insolvency of 
the executor, reach and subject apy personal assets remaining unadmin- 
istered in the hands of the executor, and also his individual interest in 
the estate, both lands and personal property; but, as against the other 
devisees, they not being parties to the judgment, nor to the supersedeas 
bond, the lapse of six years after the payment of the judgment by the 
surety, before filing a bill in equity to reach the lands devised, is a bar 
to any relief. Vanderveer v. Ware, 606. 


LIS PENDENS. 


1. Purchase pendente lite.—A purchaser of lands, pending a bill to enforce a 
vendor’s lien on them, is chargeable with constructive notice of the 
proceedings, and it is not necessary that he should be brought in as a 
party. Smith v. Conner, 371. 


LUNATICS, 


1. Necessuries furnished to person of unsound mind.-- A promissory note, given 
by a person non compos mentis, has no legal validity, although its con- 
sideration was necessaries furnished to him; yet, though the note is 
void, the price of such necessaries is a legal demand against his estate. 
Davis v. Tarver, 98. 


MANDAMUS. 


1. When mandamus lies.—This court will not award a mandamus, when full 
relief can be had by appeal, writ of error, or otherwise. Hx parte South 
& North Ala. Railroad Co., 599. 

2. Same; ia mater of amendments.—The inproper allowance of an amend- 

ment to the complaint, being revisable on error or appeal, is not a good 
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ground for a mandamus; secus, as to the improper refusal to allow an 
amendment, Jb. 599. 

3. Same.—The past decisions of this court have carried the principle of in- 
terference by mandamus with the interlocutory orders and motions of 
inferior courts, quite as far as the court is willing to extend it ; and the 
inclination of the court now is, rather to restrain, than to enlarge this 
jurisdiction. Jb. 599. 

4. Same; approval of bond as security for costs.—In the matter of approving 
a bond, tendered to him as security for the costs of a contest of the 
election fora probate judge (Code, § 335), and deciding as to the suffi- 
ciency of the sureties, the circuit clerk is required to exercise quasi- 
judicial power ; and the exercise of this power will not be controlled by 
mandamus. McDuffie v. Cook, 430. 

5. To Commissioners’ Court.—To compel levy of tax. Caldwell v. Dunklin, 461. 


MORTGAGE. 


1. Mortgage of future crop.—A mortgage of a crop which has not yet been 
planted conveys only an equitable title, which will not support detinue, 
trover, or trespass. Grant v. Sliener, 449. 

2. Verbal mortgage of future crop.—A verbal mortgage of a crop which has 
not yet been planted, though valid as between the parties, does not con- 
vey a legal title on which the mortgagee, without having acquired the 
possession of the crop, can maintain detinue or trover against a third 
person. (Dictum tothe contrary, in Brown v. Coats, 56 Ala. 439, declared 
erroneous.) Rees v. Coats, 256 

3. Mortgage of wife’s property.—'The uniform decisions of this court bave 
settled the principle, that the wife can not, either alone, or jointly with 
her husband, mortgage her statutory separate estate for the debt of her 
husband; her power to mortgage *‘ seems to be limited to securing the 
purchase-money for the particular land on which the mortgage is 
executed.” Lee v. Sims, 248. As to her equitable separate estate, the 
rule is different. Jones v. Reese, 134. : 

4. Same; under consent decree vesting legal title to lands in wife, charged 
with husband's debt--A creditorof the husband having levied an attachment 
on a tract of land, the legal title to which stood in his name, and the 
wife having then fileda bill in equity against the creditor and her 
husband, seeking to have a resulting trust in the lands established and 
declared in her favor; by mutual consent and agreement of all the 
parties, the matters in litigation were settled and compromised—a 
decree being rendered in the chancery suit, vesting the legal title to the 
land in the wife, as her statutory separate estate, while she and her 
husband executed a mortgage on it to the creditor, to secure the amount 
of the debt as reduced and admitted: Held, that while the mortgage 
could not be enforced against other lands conveyed by it, the legal title 
to which stood in the wife’s name, it was a valid incumbrance on the 
land iv controversy, for the au.ouat of the admitted debt, in the nature 
of a vendor's lien for unpaid purchase-money : that the wife, claiming 
the benefit of the compromise under the consent decree, takes the lund 
charged with the lien for the admitted debt. Lee v. Sims, 248. 

5. Validity of mortgage to corporation.—Any corporation, public or private, 
has capacity, if not prohibited, to take a mortgage as security for a 
debt contracted in furtherance of the objects of its creation; and this 
principle extends to mortgages taken by trustees, who are by statute 
constituted a quvsi-corporation for particular purposes. Slate v. Rice, 83. 

6. Same; township trustees, under special statute authorizing collection and loan 
of moneys arising from sule of school lands.—Under the provisions of 
the special statute approved February 5th, 1858, requiring the comp- 
troller of public accounts to deliver to ‘‘the trustees of township four- 
teen (14), range thirteen (13),” in Lowndes county, the notes in his 
hands belonging to the said township, arising trom the sale of the 
school lands of the township; authorizing the trustees “to collect, 

sue for and recover the amount of said notes, in their corporate name, 
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or in the name of the State for their use”; and requiring them and their 
successors to lend out the money, when collected, ‘‘upon notes with 
two good and sufficient sureties, and to apply the interest arising 
therefrom to the objects for which said fand is intended” (Sess. Acts 
1857-8, p. 277); the trustees are created a qutsi-corporation, and have 
power to take a mortgage from a sub-purchaser of the lands, including 
other lands, to secure the unpaid balance of the original purchase- 
money, which was secured by a mortgage given by the original pur- 
chaser for the indemnity of his sureties on the notes for the purchase- 
money; the former mortgage being cancelled, a part of the debt paid, 
und the new mortgage given to secure the unpaid balance, with the 
assent ot the trustees, by the terms of the contract between the pur- 
chaser and sub-purcbaser. Jb. 83. 

7. Delivery of mortgage.—Delivery is essential to the execution and operative 
effect of a mortgage, as of any other conveyance of lands; but the de- 
livery may be manifested by either words or acts, and no particular 
form is necessary in either case ; and when made to a third person, for 
the benefit of the mortgagee or grantee, though without his knowledge, 
his assent and acceptance will be presumed, if it is beneficial to him, 
and imposes no duties or burdens on him. Hence, in this case, where 
the mortgagor acknowledged the deed, on the day of its date, before 
the probate judge, and left it with him for registration, and it was duly 
recorded ; heid, that this was sufficient to perfect the delivery, although 
the mortgagee never had possession of the deed, and did not know of its 
existence until after the death of the mortgagor. Elsberry v. Boykin, 336. 

8. Contract construed as mortgage.—In determining whether a particular con- 
tract is a mortgage, a conditional sale, or the mere reservation of a 
right to purchase at a future time on specified terms, when the whole 
contract is not expressed in writing in clear and unambiguous words, 
each case must, of necessity, in a great measure depend on its own 
peculiar facts and circumstances; but, while the nature of the contract 
is a matter of fact, often difficult to ascertain, the legal conclusions to be 
drawn from the facts, when ascertained, are well defined and settled. If 
the transaction originated in negotiations for a loan, or security for an 
existing debt, the necessities of the debtor placing him at a disad- 
vantage, courts of equity incline, in doubtful cases, to construe the 
contract as mortgage, because that is less injurious in its consequences. 
But, the fact that the transaction thus originated, or that the relation of 
debtor and creditor existed between the parties, is not always con- 
elusive; since both the parties may intend not to create or to continue 
a debt, and there can be no mortgage where there is no loan or debt. 
Yet, when a conveyance of land is intended as security for a debt, 
whether pre-existing or contemporaneously created, a court of equity 
will hold it to be a mortgage, without regard to its form, and without 
any express agreement between the parties, but rather upon a general 
policy which they can not contravene; and it is not necessary that a 
note, bill or bond, or other independent evidence of the debt, should be 
taken, though the absence of it is a circumstance adverse to such con- 
struction, dependent for its weight upon the other facts and circum- 
stances with which it may be counected. Mobile B. & L. Association 
v. Robertson, 382. 

9. Same; contract between building and loan assoecvation and shareholder,—In 
this case, it was shown that a building and loan association, 
organized under the general law (Rev. Code, §§ 1755-61), and having 
power to make loans to its stockholders, secured by mortgage on real 
estate, and also to purchase and lease property to them, advanced 
money to one of its stockholders, or at his instance, in the purchase of 
a house and lot, taking the title to itself, and leasing it to him, at a 
stipulated annual rent, payable monthly; that the association covenanted 
to keep the premises insured, to the amount of the money advanced, 
and, in case of a loss, to apply the proceeds of the insurance to rebuild- 
ing or repairing for the benefit = the stockholder, who covenanted to 
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pay taxes and repairs; that the privilege was reserved to the stockholdef 
to become entitled to a conveyance in fee, at any time during the con- 
tinuance of the lease, on waking payment of the money advanced; and 
that on partial payments being made, not less than a specified sum, the 
insurance and rent should be proportionally reduced; and the contract 
was held to be, in legal effect, a mortgage, though the writing was in 
form a lease. Jb. 382. 

Consideration ; statute of frauds.-- Under a bill to foreclose a mortgage, 
which imports a consideration, the statute (Code, § 3035) being eqnally 
applicable at law and in equity, the want of consideration is an affirm- 
ative defense, the burden of proving which rests on the defendant; and 
it must be made by plea or answer, unless the want of consideration 
clearly appears on the face of the bill. ‘I'he recital of the payment of 
one dollar, the receipt of which is acknowledged, as the consideration 
of a mortguge, is sufficient to answer the requirements of the statute. 
Bolling v. Munchus, 558. 

Operation of mortgage by estoppel.—Wher. a mottgage contains the usual 
words of conveyance, Which create the statutory covenants, the mort- 
gagor can not be heard to gainsay the title of the mortgagee, or to assert 
that he did not bave an alienable estate in the lands; and this rule also 
applies to a married woman, who joins with her husband in a mortgage 
of lands, in which she bas an equitable separate estate. Jones v. 
Reese, 134. 

Mortgage of homestead.— A mortgage of the homestead, if wanting in the 
essential element of the voluntary signature and assent of the wife, is 
a nullity: it passes no estate or interest in the Jand, and does not even 
operate by way of estoppel as against the husband, though founded on 
valuable consideration. Halso v. Seawright, 431, 

Sume.—The wife’s *‘ voluntary signature and assent,” which are essential 
to the validity of a mortgage of the homestead by tbe husband, are 
sufficiently shown, when she signs the mortgage with her husband, and 
her name is mentioned with bis in the concluding part of the instru- 
ment, though not elsewhere; but this effect can not be attributed to 
such signature, when it is expressly stated in the concluding part ¢ the 
deed that she ‘joins in this conveyance for the sole purpose of con- 
veying whatever right of dower she may have in and to the said pro- 
perty.” Long v. Mostyn, 543. 

Reformation of mortgage:—A court of equity will reform a mortgage, by 
correcting a mistake in the description of the land conveyed, when the 
mistake is clearly and satisfactorily proved, and it can be corrected 
without injury toan innocent purchaser. Dozier v Mitchell, 511. 

Same ; foreclosure, or confirmation of sale under power.—A mistake in the 
description of lands conveyed by « mortgage, when made to appear by 
satisfactory evidence, may be corrected by the decree of a court of 
equity, in like manner with any other written instruments; and when 
the court has taken jurisdiction for that purpose, it may properly go on 
and decree a foreclosure of the mortgage; or, if the lands have been 
sold under a power given by the mortgage, and bought in by the mort- 
gagee, and the mortgagor does not impugn the fairness of the sale, nor 
ask to have it set aside, the court may confirm the sale. McGehee v. 
Lehman, Durr & Co., 316. 

Confirmation of sale under power ; rents and profits. —When a sale of lands 
undera power ina mortgage, at which the mortgagee himself became 
the purchaser, is confirmed by the court, under a bill for the reforma- 
tion of the mortgage, or undera bill for an account and cross-bill for 
reformation and confirmation; such confirmation relates back to 
the day of sale, and the mortyagor can not claim the intermediate 
rents on the statement of the account; nor can he claim the rents of 
lands which were conveyed by the mortgage, but to which he had only 
an imperfect equity, and which have been recovered from the mortgagee 
under the superior outstanding title. /b. 316. 

When junior mortgagee may come into equity.—A junior mortgagee may 
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file a bill in equity against the mortgagor and the senior mortgagee, 
asking an account of the mortgage debts, and a sale of the property for 
the payment of the suns ascertained to be due on them; and he may 
offer in his bill to redeem from the senior mortgagee, and have the pro- 
perty sold for the satisfaction of the entire amount then due to him, or 
have the property sold for both debts, and the proceeds of sale first 
applied to the older mortgage. Davis v. Cook, 617. 

Cross-bill by mortgagor, selling up usury.— Under such a bill by the janior 
mortgagee, the mortgagor may file a cross-bill, setting up usury im the 
first mortgage; aud if, instead of filing a cross-bill proper, he sets up 
that defeuse in his answer, and asks that his answer may be held and 
treated as a cross-bill (Code, §§ 3801--04), and it is so treated by the 
parties and the court below, without objection on that account, this 
court will not consider whether it falls within the terms of the statute. 
(BrickE.y, C. J., dissenting, held that a cross-bill would not lie in such 
acase.) Jb. 617. 

Sule under power, by assiqnee,—When a mortgage of lands, or other con- 
veyance Intended to secure the payment of a debt, coatains a power of 
sale, ‘‘the power is part of the security” (Code, § 2198), ‘and may be 
exercised by any person, or the personal representative of any person, 
who, by assignment or otherwise, becomes entitled to the money 
thereby secured.” Buelly Underwood, 235. 

Same ; mortgage and secured note construed together.--When a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, 
bearing the same date, and attested by the same witnesses, the two 
instruments are, in legal effect, but one and the same; and under the 
Operation of this statute, a transfer by the mortgagee of ‘all the rights 
title and interest, in and to the within mortgage,” conveys the secured 
debt, and authorizes the assignee to exercise the power of sale as the 
mortgagee might have done. Jb. 285. 


. Same; sale by foreign administrator.— But the statute applies only to 


domestic administrators, and to foreign domiciliary administrators who 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §) 2637--40); anda sale by such foreign administrator, 
who has not complied with these requisitions, is absolutely void. Sloun 
v. Frothingham, 596. 


2. Acquiescence in sale under power.—Acquiescence for an unreasonable 


length of time in a sale under a power in a mortgage, which is merely 
voidable at the election of the derson who has the equity of redemption, 
will, if unexplained, operate as a coufirmation of the sale, and a 
waiver of all objections to it; but, when the sale is absolutely void, 
such effect will not be attributed to acquiescence, or a failure to seek 
redemption, uutil after the expiration of the period prescribed as a bar 
by the statute of limitations. Jb. 593. 

Tender, or offer to do equity, by party asking redemption.—When subse- 
quent purchasers or incumbrancers file a bill in equity, against the first 
mortgagee and a purchaser under him, asking an account and redemp- 
tion, and not denying that there is a balance due on the mortgage debt, 
they must make a tender in the bill,or offer to pay whatever balance may 
befound due. Smith v. Conner and Wife, 371. 

Purchase at sale under power in mortgage; equitable relief against, at suit of 
subsequent incumbrancer.—As against a purchaser at a sale under a mort- 
gage, who is not charged with knowledge of the state of accounts 
between the mortgagor and mortgagee, or with notice of any fraud, 
oppression, or other misconduct, practiced by the mortgagee, a subse- 
quent purchaser or incumbrancer is not entitled to an account and 
redemption, although he gave notice of his interest at the sale. Jb. 371. 

Purchase by mortgagee, at scale under poicer.—When a mortgagee sells 
under a power in the mortgage, and becomes hin.self the purchaser, the 
sale is liable to be set aside, at the election of the mortgagor, or a ‘unior 

mortgagee, seasonably expressed; and a bill in equity by the junior 
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26. 


27. 


28. 


31. 


33. 





mortgagee, asking an account and redemption, is an appropriate mode 
of manifesting his election. Down v. Hopkins, Allen & Co., 508. 

Same ; liability of mortgagee for rents and profits. —A mortgagee, in pos- 
session without a sale, is liable for rents and profits, ander a bill to 
redeem by the mortgagor, or by a junior mortgagee; and the same rule 
must prevail, when he takes possession as purchaser at his own sale 
under a power in the morigage. Jb. 508. ‘ 

Purchase by mortgagee, at sale under power.—-When a mortgagee becomes 
himself the purchaser at a sale undera power contained iu the mortgage, 
the transaction is voidable, at the option of the mortyagor, seasonably 
expressed ; and if the mortgagee re-sell at a profit, the mortgagor may 
claim the benefit of the advance price, thereby ratifying the transaction, 
or, at his election, disaffirm and set aside the sale entirely ; but the two 
remedies are antagonistic, and he can not pursue them both at the same 
time. Dozier v. Mitehell, 511. 

Redemption ; charges, and taxes. —When a mortgagor seeks a redemption, 
he is required to pay the mortgage debt, with interest, and lawful charges, 
which include taxes paid by the mortgagee ; and when he asserts his 
right of redemption, as he may, againsta sub-purchaser with notice, the 
" price paid on the re-sale does not euter into the account. 

. 511, 

Same ; rents and profils.--In stating the acconnt between the mortgagor 
and mortgagee (or sub-purchaser with notice), undera bill for redemp- 
tion, the latter is chargeable, in ordinary cases, with the,tair and reasonn- 
ble rents and profits of the property during his possession, including 
therein a reasonable occupation reut for the portion of the premises 
held by himself, and such rents as he received from others, or failed to 
collect through fraud, willful default, or gross negligence ; but the rents 
are to be estimated upon the value of the property when he took pos- 
session, and not upon the increased value arising from improvements 
made by him. J. 511. 

Same; repairs and waste.--The mortgagee in possession is bound to make 
all reasonable and necessary repairs, and is responsible for any loss or 
damage caused by his willful default or gross neglect in this regard ; and 
also for voluntary waste committed by him, such as pulling down or 
—~ iirc removing houses or buildings attached to the freehold. 1b. 
511. 


Same ; rents and improvements, as ugainst sub-purchaser.—A snb-purchaser 
who boaght in good faitb, though with notice, and held possession under 
color of title, is not chargeable, at the suit of the mortgagor seeking a 
redemption, with rent for more than one year before the commencement 
of the suit, by analogy to the statute which applies to actions at law 
(Code, § 2966); and he is entitled to compensation for improvements 
made, not exceeding the rents charged against him. Jb. 511. 


. Same; purchase at execution sale.—If the mortgagee, while in possession 


under his purchase at his own sale, also purchases the property at a sale 
under an execution in favor of officers of court, against the mortgagor, 
in which the lands were misdescribed, he can not claima credit for the 
amount so paid, as anincumbrance. Jb. 511. 

Rents and profits as between morigagor and mortgagee.—When the mortga- 
gor is allowed to remain iu possession after the law-day of the mort- 
gage, although default has been made in the payment of the secured 
debt, he is entitled to take the rents and profits to his own use, unless 
they are specifically pledged ; and the mortgagee can not assert a right 
to them, as a legal incident of the mortgage, although he may claim and 
intercept them by exercising either his legal or equitable remedies; tnat 
is, by notice to the tenant to pay the rents to him as they accrue, or by 
entry on the lands, or by recovering the possession by action at law, or 
by filing a bill for foreclosure, and having a receiver of the rents and 
profits appointed ; but merely filing a bill for foreclosure, without the 
appointment of a receiver, does not interfere with the mortgagor's right 

to the rents and profits. Scott v. Ware, 174. 
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Receiver; when appointed under dill of foreclosure. —The appoiutment of a re- 
ceiver is not a matter of course under a bill for the foreclosure of a 
mortgage : to authorize such appointment, it must be clearly shown, by 
allegation and proof, that the mortgage security is inadequate, and that 
the mortgagor is insolvent ; or fraud, or imminent peril to the rights of 
the mortgagee, must be established. Jb. 174. 

Same ; under creditors’ bill, filed by mortgagee. —The mortgagee having filed a 
general creditors’ bill, against the executor and devisees of the deceased 
mortgagor, with others holding under them ; alleging the insolvency of 
the executor, and that he was relieved by the will from giving any bond, 
and asking the appointment of a receiver to take possession of all the 
property of the estate, including the mortgaged lands ; this does not 
tasten any lien on the rents and profits of the mortgaged lands, as in 
tuvor of the complainant as mortgagee, nor in any way enure to his 
benefit as mortgagee ; since the possession of the receiver is taken and 
held for the beuetit of the parties to the suit, and strangers can not claim 
any benefit from it. Jb. 174. 


. Same; rents and profits in hands of receiver, after dismissal of bill.—Such 


bill having been dismissed on demurrer, because it showed that the 
complainant’s debt was barred by the statute of limitations, but without 
prejudice to the rights of the complainant as mortgagee, the rents and 
protits in the hands of the receiver belong to the devisees, or to those 
who have succeeded to their rights ; and the mortgagee can not claim 
them in the hands of the receiver, nor intercept them by filing a bill to 
toreclose his mortgage. Jb. 174 

Adverse possession, as belween mortgagor and mortgagee. —When a mortgage 
has been duly delivered, the subsequent possession of the mortgagor 
is in subordination to the title of the mortgagee, unless asserted as ad- 
verse und hostile so openly aud notoriously as to raise the implication 
of notice; and a junior mortgagee, with full covenants of warranty, 
who is let into possession, ein not set up the statute of limitations, 
or the staleness of the demand, in defense of a bill for foreclosure by 
the first, except.under the same circumstances which would be available 
tothe mortgagor himself. Eisberry v Boykin, 336. 

Foreclosure of mortg ge; in what county bill must be filed.—A bill to foreclose 
a mortgage on lands must be filed in the county in which the land, ora 
material part thereof, is situated (Code, § 3760): but, where the lands 
ure situated in two counties, and are so described in the mortgage, a bill 
to toreclose, filed in one of those counties, does not on its face show a 
want of jurisdiction in the court. Bolling v. Munchus, 558. 

Payments to mortgagee, after notice of transfer. —Whena mortgage is trans- 
ferred as collateral security, and notice of such transfer is given to the 
mortgagor, payments subsequently made by him to the mortgagee are 
at his own peril; and when he claims a credit tor them, under a bill to 
foreclose by the transferrees, he assumes the burden of proving that 
they were made by authority of the transferrees. Lehman Brothers v. 
MeQueen, 570. 

Entering satisfaction of mortgage ; sufficiency of demand.—Under the stat- 
ute which requires « mortgagee, ‘‘at the request of the mortgagor,” to 
enter on the record satisfaction of » mortgage which has been satisfied, 
and imposes a penalty for his failure or refusal to do so (Code, §§ 2222- 
23), it is sufficient if the request is made by the mortgagor's agent or 
attorney, duly authorized to make it. It is the duty of the mortgagee, 
when the mortgage has been satisfied, to enter satisfaction without re- 
quest ; and if he denies or doubts the authority of the agent or attorney 
by whom the request is made, he should place his refusal on that ground, 
= demand evidence of the authority. Bell & Bell v. Wilkinson, 

77. 
Usury.—When a mortgage is usurious. Dozier y. Mitchell, 511; Mobile B, 
& L. Association, 382. 
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NEGLIGENCE. 


1, Averment of; in action against railroad company.— VM. & M. Railway Ob. 
v. Crenshaw, 556. 

2. Contributory negligence ; negative averments as to.—fb. 566. 

3. Sume; in case of child.—Jb. 566. 

4. Same; in action for injuries to stock.—-South & North Ala. Railroad Co. v. 
Williams, 74. 

5. Diligence required of railroad engineer.—-/b. 74, 


NUISANCE. See Cuancery, 7, 8, 48. 
OVERRULED CASES: wirs Cases Liwirep, ExpratNen, or DovurteD, 


1, Andrews v. Hobson, 23 Ala, 239, as to cross-bill in equity, limited and ex- 
plained by Davis v. Cool, 617. 
2. Bridges v. Cribbs, 41 Ala, 367, as to construction of bill of exceptions, 
overruled by Waller v. Carroll, 61. 
3. Brown v. Voats, 56 Ala. 439, diclum as to title conveyed by mortgage of 
future crop, overruled by Mees v. Coats, 256, 
. Bullock v. Ferguson, 30 Ala. 227, as to damages in action on injanction 
bond, overruled by Bolling v, Tate, 417. 
. Cravford v. County Commissioners, MSS., as to taxation of national banks, 
overraled by Pollard v. Zuber, 629. 
. Darrington v. Borland, 3 Porter, 10, as to trusts for payment of debts, de- 
clared overruled by subsequent cases, in Starke v. Wilson, 576. 
. Ferguson v. Baber, 24 Ala. 402, as to damages in action on detinue bond, 
overruled by Bolling v. Tate, 417, 
. Kirksey v. Hardaway, 41 Ala. 330, as to construction of bill of exceptions, 
overruled by Walker v. Carroll, 61. 
. Melver v. Robinson, 53 Ala, 456, as to taxation of national banks, over- 
ruled by Pollard v. Zuber, 629. 
Nicholson v. M. & M. Railroad Co., 49 Ala. 204, as to limitation of action 
against railroad company, doubted but adhered to, in VM. & M. Railway 
Co. v. Crenshaw, 566. ‘ 
11. Powell’s Adm’r v. Henry, 27 Ala. 612, as to liability of principal for unau- 
thorized avt of agent, limited and qualified by VM. & WM. Railway Co. v. 
Jay, 113, 
12. Sumter County v. National Bank of Gainesville, 62 Ala, 464, as to taxation 
of natioual banks, overruled by Pollard v. Zuber, 629. 
13. Winston v. County Commissioners, MSS., as to taxation of national banks, 
overruled by Pollard v. Zuber, 629. 


PARTITION. 


1, Of lands, among devisees, before probate of will.—Held, re-affirming Good- 
man v. Winter (64 Ala, 410), that a devise of all the testator’s estate, 
after payment of his debts, to his children, to be equally divided among 
them by amicable partitiou, the sons taking an absolute estate, and the 
daughters an estate for life with remainder to their children, creates in 
them a tenancy in common, until the property is divided among them 
as directed by the will; that when a partition was made, by amicable 
agreement, and recorded as prescribed by the will, the share of each 
child vested in severalty, without any conveyance from the others ; and 
that a partition before the probate of the will was valid and effectual, 
though the subsequent probate was indispensable, as furnishing legal 
and conclusive evidence of the title of the devisees. Doe, ex dem. Pope 
v. Pickett, 487. 

2, Between tenants in common.—A purchaser of land from a tenant in com- 
mon, or under execution against him, is entitled to have a partition, as 
the tenant himself might have had ; but, if the property is held under a 
will, which prescribes the time when a division may be had, partition 
can not be made at an earlier day. Hill v. Jones, 214, 
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PARTNERSHIP. 


i. 


2. 


3, 


Retiring partner ; who liable as. —When a merchant abandons his business, 
and allows it to be carried ou in his name by arelative, underauthority of 
the same revenue licenses, the same rule of liability applies, for debts 
afterwards contracted in his name, as in the case of a retiring partner. 
Nicholson v. Moog & Go, 471. . 

Sume ; liability of. —-A public advertisement, in the usual way, and to the 
usual extent, is sufficient to protect a retiriug partner against liability 
to new customers, with whom he has had no previons dealings ; bat, 
as to persons with whom previous dealings have been had, notice of the 
dissolution or withdrawal must be specially addressed, or personally 
communicated to them; or it must be shown that they had adequate 
means of knowing the fact, Jb. 471. 

Same; error without injury, in charge to jury.—In an action against a retir- 
ing partner, when the evidence clearly shows that no notice whatever of 
the dissolution was given, either personally or by publication, a charge 
to the jary, instructing them that he was liable unless he gave public 
notice by advertisement, though erroneous, is no cause for a reversal, 
since it could have wrought no injury. Jb. 471. 


PAYMENT, 


i. 
2. 


3. 
4. 


Jo agent ; what operates as. Wailes v. Neal, 59. 

To foreign executor or administrator; when valid against domestic admin- 
istrator subsequently appointed. Hutchett v. Berney, 39. 

Giving bill or note; when operates as payment. Day v, Thompson, 269. 

Payment by mortgagor, after nolice of assignment ; when allowed. Lehman 
Brothers v. MeQueen, 570. 


PLEADING AND PRACTICE. 


3, 


Parties ; when assignee may sue.—The assignee of a contract which is 
assignable (Code, § 2099), aud which has been assigned to him by 
indorsement, may sue in his own name; and each successive assignee 
by indorsement may sue in his own name; and when there is an 
indorsement in blank, by one having the legal title, any subsequent 
holder may fill it up, and maintain an actiouin hisownname. Flexner 
& Lichten v. Dickersan, 72. 

Construction of pleadings.— All pleadings must be construed most strongly 
against the pleader, and when susceptible of two reasonable construc- 
tious, that construction will be adopted which is least beneficial to the 
pleader. City Council of Montgomery v. Hughes, 201. 


, Joinder of case and trover.—A count in case may be joiued with a count 


in trover, or added to the complaint by amendment. Rees v. Coats, 256. 


. Sufficiency of complaint; contributory negligence.—Iu an action against a 


railroad company, to recover damages for personal injuries, it is not 
necessary that the complaint should negative contributory negligence 
on the part of the plaintiff, that being a matter of defense only. M. & 
M. Railway Uo. v. Crenshaw, 566 

Same ; averment of neqligence.—Under the liberal rules of pleading recog- 
nized by the Code (§ 2978), *‘ when the gravamen of the action is the 
alleged non-feasance or misfeasance of another, it is sufficient, asa 
general rule, toaver in the complaint the facts out of which the duty 
to act springs, and that the defendant negligently failed to do and per- 
torm, &c. ; aud it is not necessary to define the guo modo, or to specify 
the particular acts of diligence he should have employed.” Tested by 
this rule, the averments of negligence in this case are sufficiently certain 
and definite. Jb. 566. 

Demurrer ; specification of causes.—That the complaint ‘‘does not show 
such a state of facts as will entitle the plaintiff to recover,” is only a 
general demurrer, and is not sufficient under the statute (Code, § 3005), 
which requires the causes of demurrer to be “distinctly stated.” 7b. 556. 


7. Same.—** That the complaint does not contain or set forth any facts 


which show that the plaintiff has a right to recover the damage claimed 
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by him in this suit,” is not a sufficient specification of any cause of 
demurrer, as required by the statute. Brewer v. Watson, 88. 

8. Same; specificatiun of causes.—**That the alleged accident, fraud or 
mistake, 1s not shown to have occurred without the fault of the pe- 
titioner,” is sufficiently definite under the statute (Code, ) 3005), as a 
specification of the causes or grounds of demurrer to the petition. 

rock v. South & North Ala. Railroad Co., 79 

. Pendency of former suit ; when pleadable m abatement.—The pendency of a 
former suit between the parties, founded on the sawe cause of action, is 
good matter for a plea in abatement, unless the affidavit or process by 
which it was commenced was void. Minniece v. Jeter, 222. 

. Replication to plea in abatement, of former suit.--Wheu the pendency of a 
former suit, founded on the same cause of action, is pleaded in abate- 
ment of an attachment suit, it is good watter fora replication to the 
plea, that the former attachment was issued by a person who was not a 
regular deputy-clerk, and who had no authority to issue it. /b, 222. 

. Foreign statute of limitations, as defense here.—When a toreign statate of 
limitations is pleaded as a defense to an action here, as it may be under 
our statute (Code, § 3237), any exception in the foreign statute is also 
available in auswer to the plea ; but our statute allows the bar of the for- 
eign statute, only when the action is founded on a contract made or act 
done within the foreign jurisdiction, and the plea should aver that 
such is the fact, Jb. 222. 

Plea of usury.—In an action on a usurious contract, the defense of usury 
must be specially pleaded, and is not available under tue general issue. 
** Whether the defense of usury, in a case of this character” (un action 
for the recovery of specitic property conditionally sold by plaintiff to 
defendant, a promissory note being taken for the agreed price and for 
money lent), ‘*can be presented by a special plea setiing forth the facts, 
or whether the defendant must resort to equity for relief,” is a question 
not presented by the record. Bradford v. Daniel, 133. 

Statute of frauds; declaring on contract void under.—In declaring on a 
contract which is required to be in writing (Code, § 2121), it is not 
necessary to aver in the complaint that it was reduced to writing ; and 
although the complaint may show that the contract was not reduced to 
writing, the statute of frauds must be pleaded, or it will be held to have 
been waived. Ritch v. Thornton, 309. 

What errors avail, after judgment by default, or nil dicit.—Atter jadgment 
by default, or by nil dicit, if the complaint coutains a substantial cause 
. action (Code, § 3158), formal defects are not available on error, 

b. 309. 

Verdict in excess of amount claimed.—When a verdict is rendered for a 
greater amount than is claimed, or greater.than is actually due, the 
error may be cured on motion for a new trial, but is not available to 
reverse the judgment on appeal. Jb, 309. 


POWERS. 


1. Testamentary power; construction and execution of.—Where the testator 
devised and bequeathed property in trust for the benefit of his son 
Thomas, and added, ‘‘ Should the said Thomas die, having made a will 
and testament in due form to be admitted to probate, I direct that the 
said trust ‘estate shall be handed over and disposed of in such 
manner as he shall by his said will have directed”; and the testatrix, his 
mother, by a subsequent will, after devising property in trust for him 
and his family, added, *‘My said son Thomas shall have the authority 
and power, by an instrument in writing, to order and direct in what 
manner, and to whom, and in what proportion the share or portion 
hereby bequeathed in trust for him shall be divided between his wife 
and children atter his death”; held, that each of these powers was well 
executed by a will, by which Thomas devised the entire property to his 
wife and daugbter, to be divided equally between them when either of 
them married, and charged the entire estate with the education of the 
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danghter during her minority, over and above herinterest on a division. 
Hill v. Jones, 214. 

2. Evecution of deed by trustee under power ; registration of acknowledgment and 
consent.—When a married wowan’s consent to the execution of a deed 
by her husband, as trustee for her and her children, is indorsed on the 
deed after its execution, and is acknowledged by her before a proper 
officer, it becomes a part ot the deed, as if incorporated in it; and 
the deed and consent, each properly acknowledged and certified, being 
duly recorded within twelve months (Code, § 2154), a certified copy is 
competent and sufficient evidence of the indorsed consent, as well as of 
the deed. Murch v. England, 275. 

. Same; sufficiency of consent.—Where lands are conveyed to the husband, 
in trust for the wife, with remainder to their children; and he is 
authorized to sell and convey, with the wriften consent of the wife, and 
required to re-invest the proceeds of sale in other property, to be held 
on the same trusts; a written acknowledgment by the wife, indorsed on 
the deed of the husband as trustee after its execution, that the sale was 
mude with ber full consent, and at her written request, which acknowl- 
edigment is duly certified (Code, ) 2215), shows a sufficient execution of 
the power. Jb. 275. 

4. Power of sale in mortgage; when assignee may exercise. —When a mortgage 
of lunds, or other conveyance intended to secure the payment of a debt, 
contains a power of sale, ‘*the power is part of the security” (Code. 
§ 2198), *tand may be exercise by any person, or the personal represen- 
tative of any person, who, by assignment or otherwise, becomes entitled 
to the money thereby secured.” Buell v. Underwood, 285. 

5. Same; mortgage and secured nole construed tugether.—Whben a mortgage of 
lands is attached to a crop-lien note, given to secure the same debt, 
bearing the same date, and attested by the same witnesses, the two 
instruments are, in legal effect, but one and fhe same; and under the 
operation of this statute, a transter by the mortgagee of ‘all the right, 
title and interest, in and to the within mortgage,” conveys the secured 
debt, and authorizes the assignee to exercise the power of sale as the 
mortgagee might have doue. Jb. 285. 

Same; sale by foreign administrator.—But the statute applies only to 
domestic administrators, and to foreign domiciliary administrators who 
have had their letters recorded here, and given bond as required by our 
statutes (Code, §§ 2637-40); and a sxle by such foreign administrator, 
who has not complied with these requisitions, is absolutely void. Sloan 
v. Frothingham, 596. 


PRESU MPTIONS. See Evipence, 52-56. 


RAILROADS. 


1. Limitation of action against, for personal injuries.—A claim for damages 
against a railroad company, on account of personal injuries, is not 
within the statute requiring claims for damages to be presented orsued on 
within sixty days after they accrue (Code, § 1701), but is governed by 
the general statute of limitations of one year (§ 3231). (Nicholson v., 
M. & M. Railroad Co., 49 Ala. 205, doubted, but adhered to.) M. & M. 
Railroad Co. v. Crenshaw, 566. 

2. Same, in action for injuries to stock.—Although the first section of the act 
approved February 3d, 1877, entitled ‘ Au act to define and regulate the 
responsibility of railroads tor damages to live stock or cattle of any 
kind” (Code, § 1710), has been held unconstitutional, because it 
attempts to impose upon railroad corporations an absolute liability for 
stock or cattle killed or injured, without any inquiry into the question 
of negligence or other fault (Zeigler v. S. & N. Ala. Railroad Uo., 
58 Ala. 594); yet the provision coutained in the second section of said 
act, which declares that ‘‘all claims for damages shall be barred unless 
complaint is made within six months” from the time of the injury 
(Code, § 1711), may well stand without any connection with the first 
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section; and being an entactment of later date than the statute which 
imposed a limitation of sixty days (§ 1701), it is the statutory bar to 
actions against railroad companies for injuries to stock. South 
& North Ala. Railroad Co. v. Morria, 193. 


3, Altorney’s tax-fee, assessed as part of costs against unsuccessful appellant ; 


constitutionality of lac.—The sixth section of said act of February 3d, 
1877, which requires a redisonable attorney's fee, not exceeding $20, to 
be assessed by the court, as a part of the costs, against every unsuccess- 
ful appellant in such actions (Code, § 1715), is unconstitutional and 
void, being violative of that equality and uniformity of rights and 
privileges which, by the fundamental principles of the constitution, 
State and Federal, are secured to all persons, and creating anequal and 
unjust discrimination against a particular class of litigants. / b. 193. 


4, Burden of proof as to compliance with statutory regulations for running 


5 


10 


locomotives, &c..—In an action against a railroad company, for injuries 
to stock by its curs and engines, the onus is on the company to show an 
observance of all the statutory regulations (Code, §§ 1699, 1700), if the 
injary occured at any one of the places named in the statute; and the 
same principle also applies when the injury was caused by an obstruc- 
tion on the track of the road at any other place; that is, the injury being 
shown, and facts proved which, in the ordinary course of events, raise 
& presumption that some one or more of the active duties imposed by 
law on the person having charge of the train was called into requisition, 
the onus is on the defendant company to show tbat he did every thing 
required of him by law to prevent the injury, South & North Ala. Rail- 
road Co. v. Williams, 74. 

Policy of such statutory provisions.—The policy of these statatory pro- 
visions is to relieve parties, suing in such actions, from the necessity 
ot calling the servants and agents of the railroad company as witnesses 
on questions involvjng their own negligence ; and this is effected by 
thus shifting the burden of proof. Jb. 74. 


. Diligence required of railroad engineer.—Au engineer, in charge of a run~ 


ning train on a railroad, should always be on the lookout for obstruc- 
tions, and when an obstruction is discovered, no matter when or where, 
should promptly resort to all means within his power, known to skillfal 
engineers, to uvert the threatened injury or danger: ‘less than this is 
not due diligence.” Jb. 74. 

Contributory negligence.—Plaintiff’s mule having broken loose and escaped 
from his driver, while camping by night near the highway, and while 
still loose jumped over the stock-gap of the railroad, into the plantation 
of another person, where he was run over and killed by the detendant’s 
cars, by night ; no question is presented as to the sufficiency of the fence 
or inclosure of the plantation ; nor can contributory negligence be im- 
puted to the plaintiff, either because his mule was loose, or because his 
driver was guilty of negligence in suffering it to escape. Lb. 74. 

Same, in ease of child.—A child can be required to exercise, not so much 
care and caution as a person of mature years, but only so much as may 
be reasonably expected of one of its age or capacity ; which is a matter 
to be determined by the peculiar circumstances of each case : what 
would be ordinary neglect, as towards a person of full capacity, might 
be gross negligence as towards a child. M. & M. Railroad Ob. v. Oren- 
shaw, 566. 


. Same; sufficiency of complaint.—In an action against a railroad company, 





to recover damages for personal injuries, it is not necessary that the 
complaint should negative contributory negligence on the part of the 
plaintiff. that being a matter of defense only. Jb. 566. 

Same ; averment of negligence. —Under the liberal rules of pleading recog- 
nized by the Code (§ 2978), ‘* when the gravamen of the action is the 
alleged non-feasance or misfeasance of another, it is sufficient, as a 
general rule, to aver in the complaint the facts out of which the duty to 
act springs, and that the defendant negligently failed to doand perform, 

&c. ; and it is not necessary to define the quo modo, or to specify the 
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particular acts of diligence he should have employed.” Tested by this 
rule, the averments of negligence in this case are sufficiently certain 
and definite. Jb. 56. 

11. Special statute authorizing city of Monigomery to aid in construction of South 
& North Alabama Railroad ; omission of agreed propositions, to be submitted 
to vole of citizens.—In the act approved December 7th, 1866, entitled 
**An act to authorize the city of Montgomery to aid in building and 
equipping the South & North Alabama railroad from Montgomery to 
Limekiln,” the failure to set out at length, or in substance, the proposi- 
tions which had been agreed on between the directors of the railroad 
and the city council, and on which a vote of the citizens was to be taken, 
under the provisions of said act, to ascertain whether aid should be ex- 
tended by the city to said railroad, does not affect the validity of the act; 
there being no constitutional provision then of force, und no prescribed 
mode of legislative procedure, which required their insertion, and the 
omission not causing any doubt or uncertainty in the act itself. Winter 
v. City Council of Montgomery, 403. 

12. Same; election by vote of citizens ; certificate of managers as to result.—Under 
the provisions of said act, the managers of the election, to be held for 
the purpose of testing the sense of the citizens on tHe question of aid 
vel non, were appointed by the mayor, and were required by the act to 
certify to him the result of the election ; but they were not constituted 
a special tribunal, clothed with the exclusive power of determining the 
result ; nor was their certificate the only evidence of the result which 
the city council conld receive, and upon which they could act. Hence, 
their failure to make such certificate, or the failure of the record of the 
proceedings of the city council to show that it was made, does not inval- 
idate the proceedings of the city council, nor affect the validity of the 
tax levied in accordance with the result of the election. Jb. 403. 

13. Same; levy of tax on veal estate only.—The grant of power to the city coun- 
cil by the terms of said act, the election having resulted in favor of aid 
to the railroad, ‘‘tc levy such tax as may be necessary, upon the real 
and personal property in said city,” is a grant of legislative power ; and 
if it be held to require the imposition of a tax on all the property in 
the city, both real and personal, without any discretionary power to 
discriminate between them, a tax levied on real estate alone would not 
be void : the omission or failure to tax personal property also, equally 
with real property. would be a mere error, or irregularity, for which a 
tax-payer, if thereby injured, would have an adequate remedy by man- 
damus before payment of the taxes assessed against him. Jb. 403. 

14. Same; amount of aid voted and taxed.—The proposition submitted to the 
vote of the citizens, at the election held undersaid act, fairly construed, 
was, whether the city should issue its bonds in aid of the railroad ‘‘ to 
an amount not exceedivg one million dollars”; and the election having 
resulted in favor of the proposition, the city council had a discretionary 
power as to the amount'of bonds to be issued, not exceeding one million 
dollars, and might confine the issue to five hundred thousand dollars. 
Lb, 403. 


As to taxation of railroads, see Taxation, AND TAXEs. 








RECEIVER. See CuHancery, 27-30. 
REHEARING AT LAW. 


1. When authorized.—The oversight of counsel,in the preparation or defense 
ot asuit, does not entitle the client toa rehearing after judgment, on 
the ground of ‘surprise, accident, mistake, or fraud, without fault on 
his part,” as those terms are used in the statute. Blood v. Beadle, 103. 

2. Same.—When the ground relied on jor a rehearing would have been avail- 

able on motion for a new trial, the application must show a satisfactory 

excuse for the failure to make such motion, Jb. 103. 
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REHEARING AT LAW—Continued. 


3. Same.—The absence of counsel in another court when a cause is regularly 
called for trial,j] though necessitated by conflicting professional engage- 
ments, however urgent, does not entitle his client, as matter of right, 
to a statutory rebearivg (Code, §§3161-71), although it may, within the 
discretion of the primary court, be good cause for a new trial ; nor is 


the absence of the party himself excused, so as to render him “ without 
fault,” becaused he was informed by his attorney that no advantage 
wonld be taken of his absence by the opposing counsel. Brock vr. South 
& North Ala. Railroad Co., 79. 

4. Judgment cn demurrer ; whether interlocutory or final. Jb, 79. 


REWARD. 


1. Offer of reward for unknown felon.—The governor has no power, under 
the statute (Code, § 3976), to offer a reward for the ‘‘ unknown persons’ 
by whom a murder has been committed. Hungerford v. Moore, 232. 


SCHOOL LANDS. See Morraaces, 6. 


SET-OFF. 


1. By maker against payee of note; when available against assignee.—A bank 
debtor having transferred to the bank, as collateral security, a note held 
by him against a third person ; and his surety having paid the debt to 
the bank, and taken from the bank, by agreement with him, an as- 
siguweut of the note held as collateral ; eld, in an action on the note by 
the surety, that the maker could not set off a demand against the payee, 
or principal debtor, acquired after notice ot the transfer to the bank: 
that the assignment to the surety related back to the time when the note 
was transferred to the bank, against which subsequent equities could 
not be asserted. Lewis v. Fuber, 460. F 

2. What demands are available at law.—A contingent liability, as surety for 
the plaintiff, is not available as a set-off at law, since the defendant 
could not, at the commencement of the suit, maintain an action thereon. 
Wood & Houston v. Steele, 436. 

3. Eqyuitable set-off.—The surety on an administrator's official bond, being 
indebted to his principal by promissory uote, on which a judgment at 
law has‘been rendered in favor of an assignee, may come into equity to 
enjoin the jadgment, and to establish au equitable set-off against it, on 
account of moneys which he has been compelled to pay as surety since 
its rendition, onaverment and proof that the administrator is insolvent, 
aud that the note was transferred with intent to defraud his creditors. 
Ib. 436. 


SHERIFF. 


1. Competency to execute process:—Under the statute which was of force in 
1852 (Clay’s Digest, 159, § 2), a sheriff was incompetent to execute pro- 
cess, when he was ‘‘a party in interest;” but the incompetency did not 
extend to the levy of an execution in favor of his father-in-law, as the 
assignee of the judgment. Baucum & Jenkins v. George, 259. 


STATUTES. 


1. Statutes omitted from Code.—The act approved August 12, 1868, entitled 
‘An act to authorize Probate Courts to render decrees in certain 
cases” (Sess. Acts 1868, p. 44), not having been carried into the Code of 
1876, is not now of force. Hatchett v. Billingslea, 16. 

2. Proof of foreign statute—A mere statement in the bill of exceptions, 
“Tho plaintiff then read in evidence the statutes of Mississippi,” when 
the statutes referred to are not set out, and there is no agreement in 
reference to them, does not bring the statutes before this court.—Min- 
niece v. Jeter, 222. 

3. Constitulionality of statutes ; how determined by courts.—To justify the courts 
in pronouncing a statute void, it must be violative of some constitu- 
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tional provision, State or Federal, or must be an attempted exercise of 
power not legislative in its character, or of power committed to some 
other department of the government; but, whether the policy of the 
statute is sound, whether it will promote the public good, whether it is 
in harmony with natural right and abstract justice, and whether the 
legislature, in its passage, observed a care and caution commensurate 
with the importance of the interests and questions involved,~-these are 
not judicial questions. Winter v. City Council of Montaomery, 403. 

4, Presumption in favor of constitutionality of statute-—When the constitu- 
tiouality of a statute is assailed, the court will indulge the presumption 
of its constitutionality, until clearly convinced to the contrary; but, 
when part of a statute has been declared unconstitutional, this presamp- 
tion will not be indulged in favor of the remaining portions.—South & 
North Ala. Railroad Co. v. Morris, 193. 

5. Statute partly unconstitutional.—Wheu part of a statute is unconstitutional, 
“if that which remains is complete in itself, and capable of being exe- 
cuted in accordance with the apparent legislative intent, wholly inde- 
pendent of that which is rejected, it:must be sustained.” Jb. 193.” 


SUBSTITUTION OF LOST RECORDS. 


1. Power of court.—Every court has the inherent power to substitute or 
supply its records, when they bave been lost or destroyed; but this 
power belongs only to the court whose records they were, and can not 
be exercised by an appellate tribunal, to which a cause or proceeding 
may have been removed by appeal or certiorari. Camden v. Bloch, 236. 

2, Same; special certiorari io perfect record ; continuance.——In such case, the 
substitution or amendment being made in the court below, while the 
cause is pending in the appellate tribunal, a special certiorari should be 
awarded to bring it up, and the cause sbould be continued, in the dis- 
cretion of the court, to permit the perfected record to be brought up; 
but the action of the court on the wotion for such continuance is not 
revisable on error. Jb. 236. 


SUMMARY PROCEEDINGS. 


1, Aguinst constable; for tailure to levy attachment, or to preserve property 
attached. Abrams v. Johnson, 465. See ConstTaBie. 

2. Against county treasurer; when authorized. Caldwell v. Dunklin, 461. 
See County TREASURER. 

SURETIES. 

1. Liability of sureties.—In an action on a penal dond, the liability of the 
sureties is the same as that of the principal; and when they are sued 
alone on the bond, the fact that they are sureties should exert no influ- 
ence in the assessment of the damages. Bolling v. Tate, 417. 

2. Same.—The contract of a surety is strictly construed: the extent of his 
liability is that expressed in the instrument sigaed by him, or necessa- 
rily implied in the words used therein; and when he becomes bound 
for the acts or defaults of aun officer, public or private, whose term of 
office is fixed by law, or prescribed by charter, prdinance, or by-law, 
and such specific term is recited in the bond, subsequent general words 
will not enlarge the term, or the obligation of the surety. City Council 
of Montgomery v. Hughes, 201. 

3. Same; liability of sureties afler expiration of term.—In an action on the 

' official bond of a city clerk, which was dated the 5th January, 1872, 
recited his election on the 4th December, 1871, and was conditioned 
for the faithful discharge of his official duties, the complaint averred 
that he entered into the office on the day of the date of the bond, ‘and 
continued to be and act as such clerk, under said bond, continuously 
thereafter until the 10th December, 1875; that he did not give, and was 
not required to give, during that period, any other official bond, and 
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SURETIES—Continued. 


that no successor to him was elected and duly qualified until the Ist 
January, 1876.” Held, that these averments, whether construed to 
mean that he was re-elected for an additional term during the interval, 
or that no election was held during the intervening period, did not show 
a liability on the sureties after the expiration of the official term fixed 
by the charter. Jb. 202. 


4. Contribution between sureties.—A surety may maintain a bill in equity 


against his co-surety, for contribution, although he has alsoa remedy 
by action at law. Broughton v. Wimberly, 579. 


5. Assignment of judgment, to surety paying it; rights and remedies of as- 


signee. Giddens v. Wiiliamson, 439; Vanderreer v. Ware, 606. See 
ASSIGNMENT, 7, 8. 


TAXATION, AND TAXES. 


1, Assessment of taxes ; ichen statutory provisions are directory, and when man- 





datory.—As a general rule, statutory provisions, regulating the assess- 
ment and levy of taxes, are mandatory, when their object is the pro- 
tection of the tax-payer aguiust spoliation, or excessive taxation ; but 
regulatious designed for the information of the assessor, or other officer, 
and intended to promote dispatch, method, system and uniformity, in 
modes of proceediug, will be held merely directory, when the assess- 
ment is so made and evidenced as to be understood ; and clerical and 
ministerial duties, also, the observance or non-observance of which do 
not injuriously affect the tax-payer, are merely directory. State Audi- 
tor v. Juckson County. 142. 

Assessment of raiiroad property ; apportionment by auditor. —Under the rev- 
enue law of 1868, which, so far as regards the assessment of the property 
of railroad corporations, continued in force up to and during the year 
1874, the provision contained in the 26th section, that the auditor shall not 
apportion the value amoug the several counties through which the rail- 
road runs, until the equalization shall have been made by the board ap- 
pointed tor that purpose, is mandatory, and any apportionment made 
prior to such equalization is uull and void. Jb. 142. 

Sume; board of equalization ; time of meeting, and proceedings of.—The 
provisions contained in the 26th section, requiring the board of equali- 
zation to meet at the office of the auditor on the Jd Wednesday in May 
annually, for the purpose of transacting their official business, is merely 
directory as to the day of meeting : the statute contemplates ex-parte 
proceedings by the board, making no provision for contests before them 
by the parties interested, and is not unconstitutioual on that account, 
(SOMERVILLE, J., dissenting.) Jb. 142. 

Proceedings of board of equalization; secondary evidence of record.—The 
provision requiring the board of equalization.to ‘* keepa record of their 
proceedings,” is mandatory, and such record is a condition precedent 
toa valid assessment and apportionment; but, to constitute a record, 
it is not necessary that the proceeding should be kept in a book : a wri- 
ting, or written memorandum, is sufficient ; and upon proot of its loss, 
or destruction, secondary evidence of its contents may be received and 
acted on. Jb. 142, 391. 

Same; presumptions in favor of reqularity.—In passing on the validity of 
proceedings for the assessment of taxes, the courts will indalge every 
reasonable intendment in favor of their regularity; but, in the matter 
of the assessment of taxes by muuicipal corporations, the intendments 
are less liberal. Jb. 142. 

Same ; signing record by members of board ; presumptions in favor of proceed- 
ings. —The provision, contained in the 26th section, that the record of 
the proceedings of the board **shall be signed by all the members pres- 
ent,” is mandatory ; but, when the minutes show that all the members 
of the board were present when they commenced business, and yet the 
record is signed by only two of them, the courts will indulge the pre- 
sumption that the third had retired before the business was finished, the 
remaining members being a quorum. Jb. 142, 
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7. Same; proceedings of board; presumptions in favor of regularity of, as 
shown by certified transcript from auditor's office.—The only evidence in 
this case, as to the meetings and proceedings of the board of equaliza- 
tion, being contained in a ‘certified transeript trom the auditor's office,” 
by which he certified ** that the statement of the assessment of the said 
railroad company, for the years 13869 to 1874, hereunto attached, are 
true aud correct copies of the originals on file in this department ;” and 
which was admitted without objection, although it did uot appear to be 
an exemplification by certified copy ot what the records contained, but 
rather the resultant establisued tacts shown by them; and which set 
out what purported to be the valuations placed on the property* by the 
board euch year, sometimes reduciug the valuations contained in the 
sworn returns of the railroad officiais, sameiime reducing lt, and once 
making no change ; it wus held, that the court, indulging every reasou- 
able inteudweut in favor of the regularity of the assessineut, wuald pre- 
sume that the board met each year, taut they kept a record Cf tueir pro- 
ceedings, and that the record was sigued by each member who was 
present, although these tacts did not aflirmatively appear from the 
transcript. Perry County v. iivilroud Oo., 391. 

8. Same; report of raroad ogicials. —Tue 24th section of the statute requires 
the president and secretary of eacu ratiruad compauy to report uuuuailly 
to the auditor, under oatu, the total leugta of tueir road, and its total 
length iu this State, with the valas tuereof, including rigiat of way, 
roud-bed, side-track, and main track, and also tue total length and 
value thereof in each county, together with tae number aud value of ail 
engines, cars, and other roliing-stock. ‘ibe object of tnis provision 
was tu obtain a basis for the apportionment of tue railroad property 
between this State and any other State iuto waich tas road wiyut rua, 
and also for the apportionmeut of that part lable to taxation bere 
among the several couuties through which itraus. But tue report of 
those officers is uvt couclusive on tas auditor, wor Is it a coudition pre- 
cedent to a valid assessment aud apportivument by him, Stale Auditor 
v. Juckson County, 142. 

9. Same ; auditor's duties and powers in mutter of assessment, —Under the pro- 
Visions of the statute, the auditor is the assessor of the property of rail- 
roads, aud there cau be no valid apportionment uatil he has made tue 
assessment. He bas no anthority to assess back taxes, or the omitted 
taxes ot former years; but be may at any time certify to the couuty 
assessor the ascertained value of the railroad track in the county, and 
the proportionate value of the rolling-stock, whea tbe facts have been so 
ascertained, and shown by legal evidence, that he can determine this 
proportionate value by a clerical calcalation, which is a mere ministerial 
act, and has nothing judicial init. Jb, 142. 

10. Same.—Under the provisions of the revenue law of 1868, which con- 
tinued in force, so far as regards the assessment of the property of rail- 
road corporations, up to and during the year 1874, the auditor was 
required to assess the property of railroads, assisted by the board 
of equalization in determining their values; and there could be no 
valid levy of a county tax, until such assessment had been made, and 
apportioned among the several counties; and although the auditor has 
no authority to assess back taxes, or the omitted taxes of tormer years, 
he may at any time certify to the county assessor the ascertained valde 
of the railroad track in the county, and the proportionate value of the 
rolling-stock, when the facts have been so ascertained, and shown by 
legal evidence in his office, that he can determine this proportionate 
value by a clerical calculation, which is a mere ministerial act, avd not 
judicial in its character. Perry County v. Railroad Co., 391. 

11. Liability of railroad property to county taxation, from 1869 to 1875.—The 
act approved February 9th, 1870 (Sess. Acts 1869--70, p. 87), which 
attempted to relieve railroad corporations from county taxes, as therein 
provided, having been held unconstitutional by this court (Perry 
County v. Railroad Vo., 58 Ala. 546), their liability for such taxes during 
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the years 1869 to 1875, while that statute was supposed to be in force, 

necessarily follows, if proper proceedings were had, by the officers to 

whom the duties were by law confided, to ascertain and fix the amount 

i of their respective liabilities. [b. 391. 

| 12. Levy of county taxes-—'The authority to levy county taxes is confided 

: entirely to the Court of County Commissioners, who are clothed with a 

large discretion, and are presumed to be cognizant of the wauts of the 
county; and the county assessor is required to prepare and lay before 
them a book of assessments, and to enter all taxable property on the 
assessment rolls; yet bis failure to do this, or the omission of any tax- 

' able property from the book or lists, does not invalidate the levy of the 
tax, nor relieve the omitted property from liability to it. Jb. 391. 

13. Same; county board of equalization.—The failure of the county board of 
equalization to meet on the 3d Monday in August, to equalize and 

J correct the county assessment, as required by the 88th section of the 

i { law, does not affect the validity of the county levy; nor is its validity 

affected by the failure of the chairman of the board to certify to the 

equalized and corrected valuations as made by the board. Jb. 391. 

14, Sume; meeting of Commissioners’ Court.—Under the said revenue law of 
1868, the Commissioners’ Court was required to meet, for the purpose 
of making a county levy, immediately after the adjournment of the 
county board of equalization ; and this time not being otherwise spec- 
ified, nor capable of definite designation, whenever the court met for 
that purpose, the statute made it a regular term for that service ; but, 
under the law of 1875, the court is required to make the county levy at 
its July term, and can only make it at that term, or at some other term 
to which it is then adjourned, or at some special term called for that 
purpose under the general law. Jb, 391. 

15. Auditor's certificate to county assessor; when necessary.—If it were pro- 

posed to collect the county taxes in this case through the county tax- 

i collector, the court ‘* would be inclined to hold the auditor's certificate 

to the county assessor,” as to the number of miles of track in the county, 

the proportionate value of the rolling-stock, &c., ‘‘a condition prece- 
dent to the right to make snch collection” ; but, the railroad being in 
the hands of a receiver appointed by the Chancery Corrt, and petitions 
being filed in the cause by the county, asking that the receiver be 
ordered to pay the taxes, the court may require him to do so, the neces- 
sary facts being established, without the auditor's certificate. Jb. 391. 
16. Interest on taves.—The uniform custom has been against the allowance of 
interest on taxes in default ; and without entering into the discussion 
of the question, the court declines to award interest on the back taxes 

in controversy in this case. Jb. 391. 
17, Tax sale of lands; auditor's certificate to purchaser, on redemption.—When 
lands have been sold for unpaid taxes, and bought in by the State, 
the auditor's certificate to a person redeeming, which purports to 
** transfer all the right and title of the State secured by said purchase,” 
would probably be claim and color of title, as an element of adverse 
possession, but is not admissible evidence as a muniment of title, with- 
out other evidence showing a compliance with all the statutory pro- 
visions regulating and authorizing sales of lands for unpaid taxes. 

Boykin v. Smith, 294. 

18. Sale of lands for unpaid taxes, under municipal charter ; jurisdiction of justice 
of the peace, in action by purchaser.—The legislature can not coufer on 
justices of the peace jurisdiction of actions involving the title to real 
estate, in the nature of actions of ejectment, though called an action of 
unlawful detainer ; hence, the provision contained in the 47th section 
of the act establishing » new charter for the city of Selma, which author- 
izes a purchaser of lands sold for unpaid city taxes to maintain an 
action of unlawful detainer, before a justice of the peace, against a per- 
son who refuses to surrender the possession on demand, “for the 
recovery of the possession of the premises, and damages for the deten- 
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tion thereof” (Sess. Acts 1874-5, p. 376), is unconstitutional. Webb v. 
Carlisle, Jones & Co., 313. 

19. National bankes ; taxation by Slate. —As the power to tax necessarily involves 
the power to impede and defeat the operation of national banks, if not 
to destroy theif existence, the several States possess the constitutional 
power to tax them, only at the rate, in the manner, and on the condi- 
tions authorized by the acts of Congress, as the !aw-makiug power of the 
general government. Pollard v. Zuber, 628. 

20. Same.—The power of the several States to tax these national banks is, by 
the express words of the act of Congress (U. S. Rev. Stat. § 5219), 
**subject to the restriction, that the taxation shall not be at a greater 
rate than is assessed upon other moneyed capital in the hands of indi- 
vidual citizens of such State;” which restriction requires, and only 
requires, that the amount of tax imposed, and the system of assessment 
applied to shares of stock in national banks shall be substantially the 
me as are imposed and applied to other moneyed capital generally. 

b. 628. 3 

21. Same; exemplion of State bonds ; deduction of indebtedness from ‘*money 
loaned and solvent credits,” and for stock invested in other property.—The 
provision of the revenue law which exempts from taxation money in- 
vested in State bonds (Code, § 358, subd. 2), is sanctioned by the imme- 
morial custom of good faith, financial integrity, and public honesty, a vi- 
olution of which is not to be presumed to have been intended by Congress, 
and is not an unfriendly discrimination against capital invested in 
national banks ; but the provisions which authorize the tax-payer to 
deduct his indebtedness from the amount of “money loaned and sol- 
vent credits,” taxing only the excess, and exempt from taxation, of the 
‘capital stock of incorporated companies created under any law of the 
State,” ‘such portion thereof as may be invested in property and taxed 
otherwise as property,” and limit municipal taxation upon such cor- 
porations (Jb. § 362, subd. 8, 10), in their operation upon moneyed 
capital, discriminate unfavorably against sbareholders in national 
banks, and are, to that extent, violative of the actof Congress. Jb. 628. 

22. Same.—Hence it follows that, prior to the passage of the act approved 
December 8th, 1880, providing for the taxation of shares in national 
banks (Sess. Acts 1880-81, pp. 7-8), there was no statute of force here, 
under the provisions of which a valid assessment of taxes could be made 
upon shares of stock in national banks; and whether that act is so 
framed as to harmonize existing provisions of the revenue law with the 
requirements of the act of Congress (U. S. Rev. Stat. § 5219), as judi- 
cially construed, is a question not presented by the record. Jb. 628. 

23. Injunction of illegal tax.—Tax-payers cannot enjoin in equity the collec- 
tion of a tax alleged to be illegal, unless there is some ground of 
equitable jurisdiction connected with the illegality. City Council of 
Montgomery v. Sayre, 564. 

24. Same; offer to pay or to do equity.—The bill in this case, seeking to enjoin 
the collection of an illegal municipal tax, is wanting in equity, because 
it shows that, after deducting the taxes alleged to be illegal, a balance 
remained of taxes legally due, which had not been paid nor tendered ; 
nor was it shown that the complainants had made any effort to separate 
the legal from the illegal portion ; nor does the bill contain any tender 
or offer to pay. Jb. 564. 


As to municipal taxation, under special statute, in favor of railroads, see RatL- 
RoaDs, 11-14. 


TENANTS IN COMMON. 


1. Devise and bequest to two, to be divided on future event.—Under a devise and 
bequest to the testator’s widow and daughter, to be divided equally 
between them, and to be kept together until the marriage of one of them, 
the two take and hold as tenants in common until the division is made. 
Ilillu. Jones, 214. 

(46) 
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TENANTS IN COMMON — Continued. 


2. Sale of lands under execution against tenant in common.—The interest of one 
tenant in common in lands may be sold under execution against him 
(Code, § 3209), before the time has arrived at which a division may be 
had under the provisions of the instrument creating the estate ; but the 
purcbaser at the sale, while aqquiring the interest of the defendant in 
execution, takes it subject to any lawtul charge or incumbrance existing 
upon or against it by the terms of that instrument. Jb. 214. 

3. Partition between tenants in common. -A purchaser of land from a tenant in 
common, or under execution against him, is entitled to have a partition, 
as the tenant himself might bave had; but, if the property is held 
under a will, which prescribes the time when a division may be had, 
partition can not be made at an earlier day. Jb. 214. 

4, Devise to children, as tenants in common ; voluntary partition among them, 
before probate of will.— Held, re-affirming Goodman v.. Winter (64 Ala 
410), thnt a devise of all the testator’s estate, alter payment of his debts, 
to his children, to be equally divided among them by amicable parti- 
tion, the sons taking an absolute estate, and the daughters an estate for 
life with remainder to their children, creates in them a tenancy in com- 
mon, until the property is dwided among them as directed by the will; 


that when a partition Was ‘made, by amicable'agreement, and recorded as - 
s ’ 


prescribed by the will, the share of each child vested in severalty, with- 
out any conveyance from the others; and that a partition before the 
probate of the will was valid and effectual, though the subsequent 
probate was indispensable, as furnishing legal and conclusive evidence 
of the title of the devisees. Doe, ex dem. Pope v. Pickett, 487. 


TRIAL OF RIGHT OF PROPERTY. 


1. What title will sustain.—To enable a party to recover in a statutory trial 
of the right of property, he must show a title on which he could snp- 
port trover, trespass, or detinue. Block Brothers v. Muas & Block, 211. 


TROVER. 


1, What title will sustain action.—-A mortgage of a crop which has not yet 
been planted conveys only an equitable title, which will not support an 
action of trover. Grant v. Steiner, 499; Rees v. Coals, 256. (Overruling 
dictum in Brown v. Coats, 56 Ala. 439.) 

2. Joinder of case and trover.—A count in case may be joined with a 
count in trover, or added to the complaint by amendment. Rees v: 
Coats, 256. 

3. When action lies against fraudulent purchaser of goods.—When a person 
who is insolvent, or in failing circumstances, obtains goods on credit 
from a merchant, with no intention or reasonable expectation of paying 
for them, and without disclosing to the merthant his condition, or fur- 
nishing him the means of information; this is a fraud, which justifies 
the merchant in disaffirming the contract; and he may recover the 
goods, unless an innocent third person has acquired intervening rights. 
Loeb & Brother v. Flash Brothers, 526. 

4, Same, against sub-purchaser.—He may also maintain trover against a sub- 
purchaser, who is chargeable with notice of the frand, and who ob- 
tained the goods from the original purchaser, at less than cost price, by 
giving credit on an antecedent debt. Jb. 526. 

5. Measure of damages.— As to the measure of damages in trover, the court 
adheres to the rule laid down in Jenicins v. McConico, 26 Ala. 213: that 
is, if the thing converted has a fixed value, the measure of damages is 
that value.at the time of the conversion, with interest thereon at the 
discretion of the jury; and if the value is fluctuating, they may take its 
highest value at any time between the conversion and the trial; but it is 
error to restrict their discretion, by instructing them that they must 
allow the highest value. Jb. 526. 














INDEX. 723 


TRUSTS, AND TRUSTEES. 


1. Testamentary trust; whether active or passive; estate of trustee.-—When 
lands are devised to a trustee, for the use and benefit of the testator’s 
son, and of his wife and children, if he should marry and have chil- 
dren, and active duties are imposed on the trustee; although the son 
may take a beneficial interest susceptible of alienation, and liable to be 
subjected to the payment of his debts, the legal and equitable estates 
are not merged under the statute (Code, § 2185), but the legal estate 
continues in the trustee, commensurate with the necessities and exigen- 
cies of the trust. Jones v. Reese, 134. 

2, Resulting trust in lands ; exchange of tracts. —When a tract of land, bought 
by the husband with money belonging to the wife, is sold and ex- 
changed by him for another tract, the exchange does not affect her right 
to pursue ber money and fasten a trust on the lands received in the ex- 
change. Walker v. Elledge, 51. 

3. Seeret or resulting trust; against whom asserted. —A latent equity in lands, 
such as a right to charge them in equity with a resulting trust in favor 
of the person whose money was used in paying for them, can not pre- 
vail against “the title of creditors, or purchasers for a valuable consid- 
eration, without notice.” (Code, § 2200.) Jb. 51. 

4. Same; who are creditors, and when chargeuble with notice.--The term ored- 
itors, as used in this statute, means judgment creditors having a lien; 
and if a suit is pending to enforce a trust in the lands when the lien of 
the creditor attaches, he is chargeable with constructive notice of it, and 
can not claim the protection of the statute. Jb. 51. 

5. Same; rights of purchaser at execution sale—When a creditor purchases 
under his own execution, although be may be chargeable with con- 
structive notice of a latent equity or trust, he nevertheless acquires all 
the rights of the defendant, against whom the trust is claimed and as- 
serted, Jb, 51, 

6. Contracts with trustees ; when enforced against trust estate-—The contracts 
of trustees, though for the benefit of the trust estate, impose upon them 
& personal liability ovly, in the absence of statutory provisions to the 
contrary; but, when the trustee is also one of the beneficiaries of the 
trust estate, the person who has rendered services for the estate at his 
instance, and has obtained a judgment at law against him, with an exe- 
cution thereon returned unsatisfied, may, by bill in equity, reach and 
subject his interest in the trust estate. Dickinson v. Conniff, 581. 

7. Trustee’s power to erect improvements.—The principle is well settled, that 
a trustee may make necessary repairs, and should always be reimbursed 
for the cost of necessary improvements rendering permanent benefit to 
the trust estate, unless prohibited, either expressly, or by clear implica- 
tion, by the terms of the instrument creating the trust; but, when a 
testamentary trustee, being the testator’s widow, is authorized and di- 
rected to keep his estate together in her possession, and to apply the 
rents and profits to the support of herself and children, until the young- 
est attains its majority, with power to sell and re-invest in other prop- 
erty, she has no power to erect permanent improvements on a vacant 
lot, to the extent of fourtimes its value. Jb. 581. 

8. Liability of trustee for rents or waste.—When a testamentary charge on 
lands, in favor of at infant, is enforced against a purchaser at sale under 
execution, as a trustee in invitum, he will not be charged with waste, nor 
with more rents than he actually received, except under circumstances 
which would authorize a similar charge against an express trustee. 
Hill v. Jones, 214. 

8. Execution of deed by trustee under power; registration of acknowledgment 
and consent.—When a married woman's consent to the execution of a 
deed by her husband, as trustee for her and her children, is indorsed on 
the deed after its execution, and is acknowledged by her before a proper 
officer, it becomes a part of the deed, as if incorporated in it; and the 
deed and consent, each properly acknowledged and certified, being duly 
recorded within twelve months (Code, § 2154), a certified copy is com- 
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petent and sufficient evidence of the indorsed consent, as well as of the 
deed. March v. England, 275. 

10. Same; sufficiency of consent.—Where lands are conveyed to the husband, 
in trust for the wife, with remainder to their children; and be is author- 
ized to sell and convey, with the written conaent of the wife, and re- 
quired to re-invest the proceeds of sale in other property, to be held on 
the same trusts; a written acknowledgment by the wife, indorsed on the 
deed of the husband as trusteé after its execution, that the sale was 
made with her full consent, and at her written request, which acknowl- 
edgment is duly certified (Code, § 2215), shows a sufficient execution of 
the power. Jb. 275. 

11. Statute of limitations, as to trust for payment of debis.—To take a debt out 
of the operation of the statute of limitations, as against lands devised, 
even under the English doctrine, there must be a specific charge, or an 
express trust; and that is the doctrine established by the later decisions 
of this court, which overrule, as to that point, the case of Darrington v. 
Borland, 3 Porter, 10. Slarke v. Wilson, 576. 

12, Same; as applicable to trust estates.—The statute of limitations, barring 
actions for the recovery of lands, applies equally to legal and equitable 
titles; and when the trustee is barred, the cestui que (rust is also barred. 
Love v. Love, 555. 

13, Bequest in trust for debtor; when liable for debts.—A beneficial interest, 
legal or equitable, in or to real or personal property, or in or to its in- 
come, rents or profits, can not be created by a devise or bequest, free 
from the power of the beneficiary to dispose of it, or exempt from liabil- 
ity for the payment of bis debts, ualess it is conferred and is to be en- 
joyed jointly with others, in such a manner that a severance of the in- 
terests would be destractive of the purposes of the gift. Jones v. 
Reese, 214; Tayler v. Harwell, 1. 

14, Same.—Under a devise and bequest ‘‘in trast for the use, benefit and be- 
hoof” of the testator’s son, then unmarried, ‘‘for and during his natural 
life; the rents and profits to be discreetly used for his genteel aud com- 
fortable support aud maintenance, also for any family he may hereafter 
have;” with a further direction for the investment of the surplus profits, 
and an inhibition of any liability for debts; the interests of the son 
and of his wife, in the rents and profits during his life, are capable of 
separation from the interests of their children, and may be subjected to 
their debts. Jb. 214. 


USURY. 


1, Usury; when available as defense.—A usurious contract ‘‘can not be 
enforced except as to the principal,” and judgment must be rendered 
for the balance due after deducting all payments of interest (Code, 
§ 2092); but the statute applies only to actions on such coutracts, and 
does not include actions for the recovery of specific property, where 
the contract is collaterally introduced as a muniment of title. Bradford 
v. Daniel, 133. 

2. Same; how pleaded.—In an action on a usurious contract, the defense of 
usury wust be specially pleaded, and is not available under the general 
issue. Jb. 133. 

3. Same; whether available at law or in equity.—‘“ Whether the defense of 
usary, in a case of this character” (an action for the recovery of specific 
pew conditionally sold by plaintiff to detendant, a promissory note 

ing taken for the agreed price and for money lent), ‘‘ can be presented 
by a special plea setting forth the facts, or whether the defendant must 
resort to equity for relief,” is a question not presented by the record. 
Ib. 133. 

4. Usury in mortgage.—A mortgage, given to secnre an indebtedness of 
$438, for moneys and necessaries advanced to enable the mortgagor to 
make a crop during the current year, and conveying his entire crop of 
cotton and corn raised during the year, in addition to a tract of land, is 
not rendered usurious, by a stjpulation binding the mortgagor to de- 
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liver twenty-two bales of cotton for storage and sale at two and a 
half per cent. commissions, or, in default thereof, to pay, as liquidated 
damages, one month’s storage, at the usual rates, on the number of 
bales not delivered, and two and a half per-cent. on their market value ; 
the mortgagees being commission-merchants and warehouse-men, and 
the stipulation being in their usual course of trade, and tending to 
promote their regular business. Dozier v. Mitchell, 511. 

5. Sume.—A stipulation for the payment of monthly rent, in a contract 
between a building and loan association and one of its stockholders, for 
the lease of a house and lot which the association bad advanced the 
money to buy, taking the title in its own name, and binding itself to 
convey to him in fee on re-payment of the money advanced and ex- 
pended; will be held usurious, when the contract is declared to be a 
mortgage at the suit of the stockholder, and the monthly rent reserved 
is fifteen per cent. of the amount advanced. Mobile B. & L. Association 
v. Tobertson, 382. 

6. Cross-bill by mortgagor, setting up usury.—Under a bill by the junior mort- 
gagee, aguinst the senior mortgagee and the mortgagor, asking an ac- 
count and foreclosure by sale, the mortgagor may file a cross-bill, setting 
up usury in the first mortgage; and if, instead of filing a cross-bill 
proper, he sets up that defense in his answer, and asks that his answer 
may be beld and treated as a cross-bill (Code, $§ 3801-04), and it is so 
treated by the parties and the court below, without objection on that 
aecount, this court will not consider whether it falls within the terms of 
the statute. (Brickett, C. J. dissenting, held that a cross-bill would not 
lie in such a case). Davis v. Coul, 617. 


VENDUR AND PURCHASER. 


1, When title to goods passes by contraet of sale.—A bill of sale purporting to 
convey, by present words, “ the whole of my stock of general mercband- 
ise in my store, of every character and description, reserving and ex- 
cepting therefrom the amount of $1,000 worth of said merchandise, 
personal property, which is hereby selected by me, as a resident of said 
State, as exempt to me under the laws of Alabama, and which personal 
property, to the amount of $1,000, is not hereby conveyed,” is a mere 
exegutory agreement, and passes to the purchaser no title to any part of 
the goods, until the vendor has selected the portion reserved as exempt. 
Block: Brothers v. Maas & Block, 211. 

2. Fraud by purchaser, in buying goods.—When a person who is insolvent, 
or in failing circumstances, oltuins goods on credit trom a merchant, 
with no intention or reasonable expectation of paying for them, and 
without disclosing to the merchant his condition, or furnishing him 
the means of information; this is a iraud, which justifies the merchant 
in disaftirming the contract; and he may recover the goods, unless an 
innocent third person has acquired intervening rights, Loeb & Brother 
v. Flash Brothers, 526. 

3, Same; when contract is complete—A retail merchant in Montgomery, 
Alabama, applied to a wholesale merchant in New Orleans, for a bill of 
goods on thirty days’ credit, and was required to furnish a reference as 
to his commercial standing; and the reference being unsatisfactory, the 
credit was refused by letter, unless a good acceptance was given; buta 
part of the goods had already been shipped by mistake, and the mer- 
chant in Montgomery acknowledged their receipt by letter, with instruc- 
tions to draw on him for the mouey at thirty days; and the New Orleans 
merchant drew accordingly, and forwarded the draft by letter. eld, 
that the contract of sale was cousummated by the writing and forward- 
ing of this letter, and that the vendor could not, on these facts standing 
alone, disaffirm the contract, and reclaim the goods; but, if the pur- 
chaser was at the time insolvent, and did not intend to pay for the goods, 
or had no reasonable expectation of doing so, this would constitute a 
fraud, for which the vendor might disaffirm the contract. Jb. 526. 

4. Same; proof of fraud.—Held, also, that the transfer of the goods by the 
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purchaser, without taking them into his possession, by agreement made 
before their arrival, to another merchant, to whom he was indebted, at 
less than cost price, was not in the regular course of business, and 
tends to show that, when he bought them, he did not intend or expect 
to pay forthem. Jb. 526. 

Same ; liability of sub-purchaser, in trover.—Held, also, that the vendor 
might, on these fucts, maintain trover aguiust such sub-purchaser; and 
that the latter, having only given credit for the agreed price on bis 
eXisting debt, could not claim to be a Lona fide purchaser for valuable 
consideration. Ib. 526. 

Ratification of sale, by vendor.—A ratifiertion of the sale of goods, on the 
part of the vendor, under the facts above stated, will not be inferred, 
from the fact that, on receiving the purchasers accepted draft, he 
indorsed and transterred it to a bank, unless such trausfer was made 
ae full knowledge of the fraud which had been perpetrated on him. 

b. 526. 


. Purchase pendente lie ; parties to bill to enforce vendor's lien. —A purchaser 


of lands, pending a bill to enforce a vendor’s lien on them, is charge- 
able with constructive notice ot the proceedings, and it is not necessary 
that he should be brought in as a party; and if his rigits accrued before 
the filing of the bill, whether the failure to make him a party to the 
snit would, of itself, avoid the decree rendered, is left an open question. 
Smith v. Conner, 371. 


. Purchase under judgment or decree afterwards reversed.—When a party 


purchases lands under a judgment or decree, whether he be the original 
plaintiff in the suit, or an assignee of the judgment or decree, he 
acquires ouly a defeasible title, liable to be defeated by a subsequent 
reversal of the judgment or decree ; and this rule obtains, whether the 
reversal is based on an amendable defect, or on one which is incurable. 
McDonald v. Mobile Life Ins. Co., 358. 


. Purchase at execution sale-—When a creditor purchases under his own 


execution, although he may be chargeable with constructive notice of a 
latent equity or trust, he nevertheless acquires all the rights of tne de- 
fendant; against whom the trust is claimed and asserted. Walker v, 
Elledge, 51. 

Sale by register in chancery; waiver of irreqularities,—Objections which 
might be urged against the confirmation of a sale by the register—as, 
that it was wade at an improper time or place—are waived, if not made 
before the confirmation of the sale, and can not afterwards be set up, 
in An action at law by the purchaser, or one claiming under bim, to 
impeach the validity of the sale. Curgile v. Ragan, 287. 

When vendor may maintain ejectment.—In ejectment, or the corresponding 
statutory action, the plaintiff makes out a prima facie right of 
recovery, when he shows tbat he sold the land to the defendant (or his 
ancestor), but retained the legal title in himself until the purchase- 
money was paid, and that full payment has never been made, or when 
the fact of payment is controverted; but his right of recovery would be 
defeated, by proof of the fact that he had become a voluntary bankrupt 
in the meantime. Clements v. Taylor, 363. 

Vendor's lien; payment of debt to third person, as part of purchase-money, 
When the purchaser of lands assumes, as part of the purchase-money, 
a debt which the vendor owes to a third person, and the latter elects to 
claim the benefit of the promise, he may enforce his debt as a charge on 
the land, in the pature of a vendor's lien for the unpaid purchase- 
money. Carver v. Exds,, 190. 

Same ; purchase by husband, for wife without her authority.—In such case, 
if the purchaser bought the lands for his wife, and took the title in her 
name, she can not hold the land, and repudiate the promise to pay the 
debt, because she was ignorant of it when made, and her husband 
exceeded his authority as her agent in making it; though she might 
claim a rescission of the contract on that account. Jb. 190. 

When vendor's lien arises.—A specific intention to reserve or create 4 
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vendor's lien, at the time the contract was made, is not necessary to its 
existence ;: it arises by legal implication, as an incident of the contract, 
unless there is satisfactory evidence of a purpose to exclude it, Jb. 190. 

15. Waiver of vendor's lien.—When the vendor of lands executes a convey- 
ance to the purchaser, and takes a note, with personal security, for the 
purchase-money, this is, at least prima facie, a waiver and abandonment 
of his vendor’s lien; and an assignee of the note can not acqnire any 
greater rights than the vendor himself had. Walker v. Carroll, 61. 

16. Allowance of vendor's lien by court of bankruptcy; when not conclusive on 
bankrupt.—The assignee of a note, given for the purchase-money of 
land, but showing on its face a waiver of the vendor's lien, having filed 
a petition in the court of bankruptcy, after the allotment to the bank- 
rupt purchaser of a homesternd exemption in the lands, asserting a 
vendor’s lien on all the lands, bat not making the bankrupt himself a 
party; a decree declaring a lien in his favor is not binding on the bank- 
rupt, and does not affect his title to his homestead exemption. Jb. 61. 


VERDICT. 


1. In excess of amount claimed.—When a verdict is rendered for a greater 
amount than is claimed, or greater than is actually due, the error may 
be cured on motion for a pew trial, bat is not available to reverse the 
judgment on appeal. Rilch v. Thornton, 309. 

2. Under indictment for murder.—Uader au indictment for murder, a verdict 
of guilty, or guilty as charged in tbe indictment, not specifying the 
degree of murder, is defective, and will not support a conviction, 
although the offense is charged to have been committed by poisoning. 
Kendall v. The State, 492. 

3. Under indictment for forgery.--Under an indictment which charges forgery 
in the second degree, in a single count, a verdict finding the defendant 
‘guilty as charged in the indictment,” without specifying the degree of 
the forgery, is sufficient. Anderson v. The “tate, 553. 


WILL. 


1. Probate of will, or testamentary paper.—When a written instrament is 
testamentary in its character, and is executed in conformity to the 
provisions of the statute of wills, no matter what may be its form, it 
can only operate as a will, and rights under it can not be asserted or 
recognized until it has been admitted to probate in the proper forum. 
Jordan v. Jordan's Adm’t, 301. : 

2. Whether instrument is will or deed.—In determining whether an instru- 
ment is a deed or a will, when it is properly executed to operate as 
either, it is not material what it is called on its face, nor how it was 
received and acted on by the parties claiming under it : the material 
inquiry is, as to the effect and operation which the maker intended it to 
have ; and if bis intention, as collected from the terms of the instru- 
ment, when read in the light of surrounding circumstances at the time 
of its execution, was that it should not take effect until after his death, 
should not convey any vested right or interest, but should be revocable 
during kis life, it is testamentary in its nature, and can only operate as 
awill. Jb. 301. 

3. Same.—The instrument in this case, which was properly executed as 
either a deed or will, was delivered by the maker to one of the benefi- 
ciaries, and was duly recorded as a deed. By its terms, in considera- 
tion of natural love and affection, using the words ‘give, grant, and 
convey,” and speaking of the propertyas ‘‘ deeded ’ and “ bequeathed,” 
the maker disposed of all her personal property to the several benefi- 
ciaries, who were her children and grand-children, giving specified 
sums of money to each, with particular articles of personal property ; 
directing two of her sons to ‘take charge of all the property herein and 
elsewhere deeded, and proceed to place the owners thereof in possession 

of the same, with the least possible delay and expense, after my [her] 
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death” ; also directing ‘‘ the proceeds of all the personal property and 
effects not otherwise herein bequeathed ” to be equally divided among 
the persons named, and giving particular instructions as to her burial 
and the decoration of her grave. Held, a will, and not a deea. Jb. 301. 


. Same; two instruments construed together.— Held, also, that another instra- 


ment, executed on the same day with the former, by which the maker 
conveyed all her lands, thongh referred to in the instrament disposing 
of the persoval property, and therefore to be construed together in 
ascertaining the intention as to each, would not necessarily determine 
the character of the former instrament, when the terms and provis- 
ions of the two are distinct and variaut. Jb. 301. 

Construction of will; general rule. —In the construction of wills, as of other 
instruments, the court will look to the circumstances surrounding the 
testator when the wil! was made, the state of his property, and the rela- 
tions existing between him and the persons to whom his property is 
bequeathed ; and the construction can not be varied by events occurring 
subsequent to the execution of the will. Taylor v. Harwell, 1. 

Rules of construction, as to general and special intent, and as to wmplied pro- 
visions.—It is a leading canon in the construction of wills, that a special 
intent must yield to the general intent, where there is an apparent 
repugnancy between the two; aud another rule, equally imperative, 
forbids that provisions not expressed shall be supplied or incorporated, 
except where the inteution to that effect appears by clear and necessary 
implication from the provisions which are expressed. Hollingsworth v. 
Hollingsworth,321. 

Property to be converted into money by sale.—When the will directs 
property to be sold, and debts to be collected, and makes no special 
disposition of the proceeds, they will be treated as other moneys in the 
final distribution. Jb. 32. 

Government bonds purchased afier execution of will.—Where the testator 
directs ‘fall the money on hand” xt the time of his death to be in- 
vested in goverament bonds, and makes a purchase of such bonds after 
the execution of his will, the bonds so purchased will be considered 
as a partial execution of his declared intention, and will be classed with 
the bonds purchased by the executors. Jb, 321. 

** Winding up of business,” by one of several executors.—Testator was 
engaged in carrying on a large mercantile business, and had a large 
amount of debts due him. He appointed his sons-in-law and his 
widow as executors, and instructed them to sell out the stock of goods 
on haud, on special terms, taking good security for the purchase-money; 
and by a subsequent clause, directed an inventory to be taken of all 
debts due to him, as well as of debts owing by him, and a copy of this 
to be furnished to each ot the executors ; adding, ** W. P. L.” [oue of 
the executors] *‘is hereby charged with the-winding up of the business; 
and, after paying all the debts [ owe, then the money, as fast as it is 
collected to the amount of $500, must be deposited in bank” ; farther 
providing, that his acts should always be open to the inspection of the 
other executors, andif be did not ‘fact justly in the collections, pay- 
meut of debts, and depositing of funds,” that he should be dismissed, 
and another one of the executors should take his place ; specifying the 
compensation per day which he should receive, and directing the 
executors to employ a competent person to ‘‘assist him in winding up 
the business.” Held, that the business thus intrusted to L. was only the 
collection of the outstanding debts growing out of his mercantile bus- 
iness. Jb, 321. 


10. Provisions as to investments in government bonds, deposits in bank, and final 


distribution of money.—Where the will directed * all the money on and,” 
at the testator’s death, to be invested in government bonds, and the 
surplus interest arising from them, after defraying family expenses, to 
be re-invested in the same way ; that moneys collected from the out- 
standing debts due him as a merchant, which amounted to a large sum, 
after payment of his debts, ‘‘ as fast as it is collected to the amount of 
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$500, must be deposited in bank ;” and, by a subsequent clause, that 
‘all the money shall, at some time during the year 1890, be divided 
among” his wite and children, and that the real estate should be 
divided in 1891 ; held, that the deposits in bank, urising from the col- 
lections, were not required to be invested in government bonds, and 
were not subject to distribution as in case of intestacy ; nor were they 
to lie idle in bank until the final distribution, but shouldbe made pro- 
ductive inthe meantime, under the ‘instructions and guidance of the 
court, at lawful interest, and should be distributed in 1891, as a part of 
‘‘allthe moneys.” Jb, 321. 

1l. Testamentary charge on lands, for education of child.—Where the testator 
devised his entire estate to his wife and daughter, to be divided equally 
between them when either of them married, but directed that the daugh- 
ter should receive a thorough education, ‘without being an extra 
charge ou the estate”; held, that the expenses attending the education of 
the dangbter—that is, “tuition, board (if proper as an incident), and 
otber usual and necessary incidental expenses”—were a charge upon 
the entire property, and should be first paid out of the rents, after de- 
ducing trxes and necessury repairs, before any portion could be allotted 
to the widow, or to a purchaser at execution sale against her. Hill v. 
Jones, 214 

12. Foreign will; what lands pass by devise.—A will executed in Georgia, where 
the testator resided, devising all his ‘property, real and personal,” to 
his children, to be divided equally among them by amicable partition, 
and directing tne partition to be recorded in the Superior Court of the 
county of his residence, shows an intention to pass lands situated in 
Alabama, and is effectual for that purpose when properly probated. 
Doe, ex dem. Pope v. Picleett, 487. 

See, also; LEGacy aND DEVISE. 

WLIIENESS. 

1. To what witness may testify. —A sheriff, testifying as to the levy of an ex- 
ecution, can not be asked, ‘‘if he had exhausted every effort to make 
the money on said execution.” Loeb & Brother v Flash Brothers, 526. 

When witness may testisy to want of knowledge of fact.—Want of knowledge 

of a thing open to the senses, by a person who had the opportunity of 

knowing the fact if it existed, ‘is some evidence, though slight, that 
the thing did not exist”; but, whether or not a person has money, is 
not one of the facts open to observation, or patent to the senses, Killen 

v. Lide’s Adm’r, 505 

3. Linpeaching or sustaining witness. —When the testimony of a witness ona 
waterlal point is contradicted by tbe testimony of other witnesses, but 
no evidence has been adduced impeaching bis general character for truth 
an d veracity, the party by whom he was introduced can not be allowed 
to adduce evidence sustaining his general character. Baucum & Jen- 
keins v (reorge, 259. 

4. Conversation of witness with third person; when admissible as evidence.—A 
Witness, testifying to a material fact 1m the case, may state, as a reason 
for his accurate recollection, that he had a conversation about it with a 
third person at a specified time; bat the details of such conversation 
are not relevant or admissible evidence. Adams v. Robinson, 586. 

5. Statement of opinion or conclusion by witness. —Under the plea of set-off, 
the defendant claimed a credit for the value of plaintiff's board while 
she resided at his house ; and plaintiff insisted that her personal servi- 
ces during that time were worth as much as her board, if not more. A 
witness for defendant was asked, on cross-examination, whether he did 
not know that plaintiff's stay at defendant’s house ‘‘wasa benefit to him and 
his family;” and answered, ‘To the best of my judgment, I must say, 
that [ was impressed with the idea then that it was of benefit to him and 
his family.” Held, the statement of a “mere conclusion, opinion, or 
conjecture, with no facts to support it,” and therefore incompetent aa 
evidence. Minniece v. Jeter, 222. , 
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6. Questions held leading, and calling for legal conclusion. — Questions pro- 
pounded to plaintiff, as witness for herself: ‘* Were your services worth 
us mach as your board? and if not, bow much did it lack? Were your 
services worth more than your board? and if so, how much more?” 
Held, leading and illegal. Question: ** Was the giving of these notes, 
or not, a settlement and closing of your pecuniary relations with defend- 
ant up to date?” Held, leading and illegal, and objectionable because 
calling for statements of legal conclusion. Jb, 222. 

Experts ; opinion as evidence.—In an action to recover the price of machine- 
ry sold by plaintiff to defendant, a material inquiry being as to the val- 
ue of the machinery, its correspondence with plaintiff's representations, 
and its capacity to accomplish given results, the opinion of experts, 
having peculiar knowledge of such and similar machiuery, is competent 
and admissible evidence. Blackman v. Collier, 311. 

Same ; to what party may testify; opinion of physician, on question of insanity. 
The issue being the validity of a promissory note, sigued by the intest- 
ate, and payable to the administrator, which the heirs contested on the 
ground that, at the time of its execution, the intestate was not of sound 
mind ; although the administrator, having been the tawily pbysician 
of the intestate for along series of years, may testify, as a witness for 
himself, asto the general sanity of the intestate, and may state the facts 
on which his opinion is tounded ; yet, underthe Statute (Code, § 3058), 
not being allowed to testify as to ‘‘any transaction with, or statement 
by the deceased,” he can not state ** what wis the condition of his mind 
at the time the note was given.” Davis v. Tarver, 98, 

Proof of transaction with intestate, in action by or against administrator. 
The exception contained in the statute removing the incompeteucy of 
witnesses in civil cases on the ground of interest, which prohibits a 
party from testifying, in an action by or against an executor or admin- 
istrator, ‘‘as to any transaction with or statement by the deceased” 
(Code, § 3058), applies to and excludes the testimony of a party as to a 
fact corroborative of the testimony of anotber witness iu reference to 
such transaction or statement; as, where a witness has testified to a 
settlement between the plaintiff’s intestate and the detendant, made in 
his presence, the defendant himself can not be allowed to testify, in 
corroboration of the evidence, that the intestate, said witness, and him- 
self, were together at the time and place mentioned. illen v. Lide’s 
Adm’r, 505. 

Same.—In ejectment, or the corresponding statutory action, by one of 
several heirs at law against the grautee by quit-claim of another beir, 
the defendant’s grautor can not be permitted to testify, that the deceased 
ancestor gave him the land, and promised to make him a title to it: 
though the witness is not a nominal party to the record, be is within 
the spirit of the statute which prohibits a party from testifying to ‘any 
transactions with,o r statements by a deceased person, whose estate is 
interested in the result of the suit” (Code, § 3058), and the action is 
within the terms of the statute. Bvrylkin v. Smith, 294. 

11. Fuilure of party to testify as witness,.— The failure of a party to testify as 
a witness for himself, as to facts within his personal knowledge, does 
not authorize any presumption against him as to these facts, when the 
uncontradicted testimony of his adversary’s witnesses is in his favor. 
McGar v. Adams, 106. 





